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X  T  is  imagined,  that  this  Trtatife  zailljlnda  fuj^ 
Jicicnt  recommendation  in  the  opinion  which  Sir  Willi- 
am Jones  txprejfes,  of  the  writings  of  its  author^ 

"  At  the  time  when  AL  Le  Brun  wrote,  the  learned  ^^ 
PoTMiER  was  coraporing  fome  o}  his  admirable  treattfes  on 
the  different  fpeciesoi  expwfs,  or  implied,  contra&s  :  and 
here  I  Teizc  with  plealurc  anbppbrtuiiitjr  of  recommend inrf 
1  ic  treatifes  to  the  Englijk  lawyer,  e;chorting  him  to  read 
th-.n  again  and  again  ;  fbf,  iHiis^great  mafler  Littk^on  has 
given  hirn,  asitmuftbeprcfnaiedft  a  talle  for  Inminpus  me- 
thod, appofite  examples,  and  a  clear  manly  ftyfe,  in  which 
nothing  is  redundant,  ijothiog-ddi^^ieQt,  he.wiJl  fuidy  be 
delighted  with  works,  in  w>hich  all  thefe  advantages  are 
^'ombined^and  the  greatefl  portion  of  which  is  law  at  //v//- 
iK'nJUr  as  well  as  at  Orleans  :  for  my  own  part,  I  am  fo 
charmed  with  them,  that,  if  my  undiflembled  fondnefs  for 
the  Hady  of  jurifpriidence  were  never  to  produce  anv 
greater  benefit  to  the  public,  than  barely  the  introduftion  of 
pOTHiER  to  the  acc^uaintance  of  my  countrymen,  I  ihonld 
think  that  I  had  in  fome  meafure  difcharged  the  debt,  w]:i,  Ja, 
ez^ery  man^  according  to  lord  Coke,  ones  to  his profcjicr.^*^ 
Law  of  Bailments,/?.  41.  Bojt,  Edit^ 

Newberny  January  22^,  1892* 
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4f     l7f/or  being,  read  not  being. 
24|    S4»        interefts, «—  interell* 

for,  —  Mrith. 
obligation,  -**  agreexnenu 
for,  -^  with* 
in,    *^    on. 
fecond,  —  third, 
for    —    this, 
tbeni)  — •  it. 
debt,  —  debt  is. 
expraffion,  —  exceptibm 
arc  —  are  not. 
ihare  — ^  have* 
is  —  he'  ifi« 
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PkELI-MiNARY  AnTJClE.*     ■       I 

PART    I. 

ttjwhat  behngs  to  the  essence  g/"  obti^ations^  andtj 

ikeir  effeas.  ^ 

CHAPTtRI. 

Of  what  bdon^s  to  the  essence  0/ obligations.  it. 

S  fi  C  T  I  O  N      Iw 

OJ  C9ntra3s,  iV. 

What  a  co'MrGCl  is  ;  in  ta/iat  it  dijfurs  from  a  polliiitatioil ; 
and  what  things  art  principalij  to  he  considered  in  evcrj 

cmtract*  4 

^.  U  What  a  contrail  is»  ib» 

3.  In  what  a  coutracl  differs  from  a  pollicitation^  5 
S.  Of  the  thi'ce  things  which  arc  to  be  diflinguilhcd  in 

tvcry  coutraclb  6 

Article  II- 

Oivisijn  of  contracts,                           ^  10 

A  R  r  I  c  L  B   11^* 

Of  the  dlferent  defects  vjhich  mij  fiapjen  in  contracts*  14 

\s.  I.  Oi'  error.  ib» 

2.  Of  the  want  of  frQcdom.  ^8 

3.  Of  fraud.  ^% 
•    4-  Of  leliou  Wet  ween  perfons  of  aoje.  24 

5.  Of  iefion  with  rej^ard  to  minors.  27 

6.  Of  the  want  oi  con  fide  ration*  ^3 
r.  Of  tii€  want  of  obiijation  in  the  pcrfon  who  pfo* 

Hiifctt.  33 

A  R^  t  c  It  IV. 
Of  the  Persons  %ifho  are  capable  or  not  of  contracting.  34 

A  a  r  I  c  L  E  V. 
6f  'Sfhat  may  be  i  he  obj^ci  of  contracts.     That  it  can  cnly  be 
jijtiuth*iig  w/iich  concerns  the  parfi's^  accordi-ir  10  thu 
rue  that  uHc  cuiiMui^dij  stipulate  but  for  himstitf  Z7 


J.  I.  Whiit  are  the  reirfons  of    ili€  j5i!nciple  ihat  one 

•Cttunol  liipulade  or  promifc  for  another.  ^^ 

3.  Cafes  in  which  we  adlually  ftipulate  or  pfcmife 
forourfelvcs,  nlthoiigh  another  perfonbe  mention- 
ed in  the  agre^pient,.  AO 

S-  That  what  concents  a  perfon  not  one  of  the  par- 
ties, may  be  the  mode  or  aondi/ion  of  an  agree- 
ment, ahhough  it  may  not  be  ihe  object  of  it.  43' 

4.  'Ihat  one  may  ilipulate  :.nd  prcmifc,  hy  the  inter- 
venticn  of  a  third  peiion,  and  that  this  is  not  to 

•       fUpuliitc  or  promife  for  another.  52 

A'n'r  i  c  L  E  VI. 
0/  the  effect  of  contracts.  57 

A  R   TJCLF.    VII. 

Rules  for  tht  interpretation*  of  c^i^r^^rvvr.tSm  tO 

A  n  t  icLR    V  111. 
Of  the  cath  ivhkh  the  co.itractin^  paitks  sometime f  add  to 
their  contracts*  65 

Section    IL 

Offke  other  cotifes  of  Obligations.  72 

§•  1.  Of  qiiali-coiitruc^.s.  ib. 

2.  Of  torts  and  quafi- torts.  73 

o.  Qjf  the  law.  76 

Section    III. 
Of  the perfons  between  whom  an  obhjration  may  exiji.     ih, 

S  EC  TI  O  N      I  V. 

Oftvhal  may  be  ihe  abjed  and  fubjeSoJ  o3!jgaiicns.  78 
^^  1.  General  thesis  on  whut  may  be  the  object  of  ob- 

lig;ations.  ib. 

2.  What  things  may  be  the  object  of  an  obligation.  70 

3.  What  a6ts  may  be  th^  object  of  an  obligation.  85 

C  II  A  P  T  E  R    IL 

Of  the  efful  of  obligal:pns.  84 

A  RT I  c I  B  I. 
^f  the  effect  of  ol^H^^at iy^ns  (;:t  the  part  cf  the  debtor^  /f. 

§.  I.  Of  the  obligation  to  give.  ii|i 

2.  Of  the  oGiigdliou  to  do  cr  not  to  do»  b7 

A  k  r  I  c  Lti  11. 
Of  the  \ft'ct  of  obligations  in  rc^urd  to  the  credilcr^  f;s 

^.  I.  Of  the  cafe  in  which  the  obligaiiou  is  to  j^ive.  89 

y.  Of  the  caCe  in  which  the  obligation  is  to  do  or  not  ^1 

to  do. 

Ax  r  t  c  L  E  III' 
Of  the  damatfcs  result  I  i:g  from   tht  inixccrlion  of  cbH^a*       €1^ 
tijnsy  Of  from  dela:  in  their  execiUior,  .:■. 

^  P  A  R  T    I  L 

Oj  the  different  kinds  ojobhgaticns^    .  lo^ 


C  H  A  ?  T  E  n    I. 

A gaieral  tx^pofition  oj  the  different  kinds  of  ebti^a- 

tio^s.  iff. 

f.l.  Fira  diviffon.                                    '  '^, 

*1,  i>econd  tlLiHofi.             *           .  108 

*  3:  Jhird,  fourth  and  £fth  divifions.  109 

4.  5.  Sixth  and  foventh  divifions.  1 1 1 

6.  7,  Eightlu  ninth,  tculb,  eleventh  smd  tTrtirth  divi  I  iZ 

C  H  A  P  f  E  R    I  I. 

Ofthejirjl  divifion  cf  obtt^attonsy  juio  civil  and 
Mdturiii  aif/r^adoas*  j  f^ 

*C  H  A  P  T  E  R    I  r  I. 

Qft'U  different  viodiJicatiouT  ut^dcr  wfi:ch  oblif^a^    * 
tiOAi  niJLy  be  contract fd.  '    ii% 

A  n<t ic  L  E:  \. 
Of  iusjyending  conuilions  and  condhijnal  obligatlcr.s,  ^ it\ 

^  {.  Wual  a  condition  is,  and  what  ait  its  cliflcreni 

kinds,  ib. 

$.  What  may  make  a  condition  \dildl>  fufpends  ».n 

obligation.  it9 

3.  When  conditibns  arc  prefiimed  to  be  pcvformed.     122 
*  4.  01'  the  indivilibiliiy  of  the  performance  of  condi- 
tions- .*  129 
5.' <if  the  cillccl  of  condltionn*                                  -    f4^ 
.    f.  Wiicther,  when  an  obiiL»atif):  has  been  contrived 
under  fcverd  cDaditionsy  it  be  nrccffary  that  they 
be  all  pcrforr^VicU  I3i 

As  ^  1£  iXS  I  I. 
^f  resolutive  cofvirtions  and  of  cbligatwtu  dis::ohible  %nder 
c  Qeriaiti  condiitoHy  and  c£  thou  tna  durutian  if  'u^kicliis ' 
ti flitted  to  a  curtain  period,  iftw 

-^  jf  -r  i  r  £  £   I  I  I . 
Cf  the  time  ofpavment,  '  1S3^ 

Jv  U  Whiit  a  time  jofiiaynxent  is,  and. what  arc  its  dif- 
ferent kinds.  iL. 

2.  Of  the  cffc<^  of  the  time  of  payment,  aiwi  in  what 

it  di iters  from  the  coi«dition.  ^      ib. 

3.  Of  the  calbs  in  which  tlif*  debt  may  be  demanded 
before  tlij  time  of  payment.  137 

4.  Of  the  tim^  addtd  lo  the  conditix)nl  138 

A  Rt  J  c  L  &  \\K 
Vf  the  phce  of  paymfnt.  1^9 

* 
€ti''rgat$ons  contracted zojth  a  clause  giving  (tderiy  to  pay  to 

a  persgn  indicaicdj  •r  to  pajr  a  certain- thing  histead  of 

\     i^e  thiitg  dii<.  ^^  *t40 


I 

f 


Qf  oiffigMf Ions  wider  en  aJtentativc.  in 

A xric  L  E  Y  11. 
Qf  obligations  i^i  foUdum  Sctwten  several  crediterSh  U9 

Articlb    VIII. 
Of  the  obligation  \n  folidum  on  the  part  gf  the  debtors^         150 
\%  \%  When  an  obligatloa  is  i-i  saiiduviy    on  the  part  oJ 

the  debtors,  ,  Lb. 

2«  la  what  cafes  the  cbligalion  cf  ftvercl  debtors  is 

holdeti  to  be  in  soliduw.  15S 

)•  Of  th(x  efPe^'te  of  the  obligation  (n  solidum  between 
-        feferal  debtors.  i5& 

4v  Of  the  releafe  of  the  liability  in  soliduvf..  IQl 

4*  Of  the  cefiion  of  the  a6liona  of  the  creditor,  which 
^       a  debtor  in  solidum^  on  paying  the  i^hole  debt,  has 

a  right  to  demand.  1 62 

.  fr.  Of  the  a6lions  which  the  debtor  in  solidum  who  has 
paid  without  fubrogatlon,  ipay  hare  in  his  own 
right  ajainft  his  co-debtors*  '    174 

C  H  A  P  T  E  R    I  V 

Of  fame  particular  hnds  of  ohbg^at^ons  .c^fidertd 
with  regard  to  the  things  which  m/iAc  the  chjtcl  of 
them.  177 

Section    1. 

^tfftht  obligation  of  an  indettrmnake  things  tta  ur- 
iainkind.  \'j% 

-Section    IL 
OJ  iivifible  and  indivtJibU  obligatroiiu  183 

An  rj c  L^  ^n 
What  obligations  are  di'Qhible  and  u^ha^'are  inditisible.        '     ik 
L  1.  What  is  a  divifiblq.  obligation  antt  what  an  indWi- 

fible  obli|2:ation.  -  ih. 

«..  2.  Of  the  diiferetil  kinds  of  indlvifiblHty.  18Q 

3.  Some  particular  kinds  of  obligations  in  regard  to 

which  it  is  afked  whether  they  arc^divifiblc  or  m- 

divifible.  1 8g 

Of  the  obligation  to  deliver  a  piece  of  lantU  ib. 

Of  the  obligation  of  a  day's  >vork«  1 9 1 

Of  the  obligation  to  do  apiece  of  work.  ib. 

Of  the  obligfttion  to  pay  a  certain  fuq;i  of  money 
bequeathed  *foj*   the  building  of  a  hofpital  or  for  ' 
fome  other  pUrpofe.  192 

AatjcxeJI. 
Of  the  nature  and  ejftct  of  divisible  obligations*  ib* 

^.  U  General  principles.  jr  ib. 

.     2.-  Modifications  of  the  firft  cfleft  f)f  the  divifion  of 

the  obligation  on  the  fide  of  the  deUtor*  19i 


3.  Of  the  recmd  eSeaW^the  dhifion  of  ttie  debr, 
which  is  that  it  may  be  paid  ia  parts.  20$  - 

4.  Of  the  cafe  in  which  the  diviiion  of  the  debt  takes  . 
place,  as  well  on  the  fide  of  th  creditor,  as  on  , 
that  of  the  debtor*  208 

0.  Whether  the  reunion  of  the  par      either  of  the 
heirs  of  the  creditor,  or  the  heirs  of  the  debtor,  in. 
one  Angle  perfon,  dcdroxs  the  i  ight  to  pay  in  parts,    ibw 
e»  The  difference  between  the  debt  of  fever^  deter-     \ 
ininate  things,  and  that  of  feveral  indeterrninatc 
things,  with  regard  to  the  manner  in  whlcli  they' 
are  divided,  '   '211   ^ 

AitricLxlll.' 
Of  ib^  nature  and  tfft<t  of  mdhisible  obligaironsm      '  '212 

^.  U  General  principles  refpecVing  the  nature  oTiudi-' 

vifible  obligatiom*  ih« 

9,  Of  the  effeol  ot^tbe^indirifibUity  of  the  obli«^ation  ' 
m  daruto  auf  infUeicnJjy  with  regard  to  the  heirs  of, 
the  creditor,     •  * .  '   5)5 

3.  HJf'ihe  cflFecl  oTlndWifible  obligations  in  da^idv  cut   - 

iafucfenda  with  reg^ard  tathe  hoirsof  the  debtor;  21  f 
^.  Uf  tho^  e£fe6l  of  indMlible  obligations' m  nan  fa-    ' 
fienJo*  ,  22  X 

.\-       .  CHAPTER.  V, 
'Ar  rtcjTE  h 

Of  the  n^t'srt  ofpencd  obligcthnsy  223 

Firil  principle.  ibi 

Second  and  third  principles*  22€ 

Fourth  principle*  2^d 

Fif;h  principle*  ?23. 

Article  IT. 

Wh:n  the pev.ahj  of  thf  obiirration  h  ir^ati-redm  ,  253 

^.  1.  of  the  cafe  in  whicii  a  penal  claufo  has  been  ad- 
ded to  the. obligation  not  to  do  ibme thing.  ib« 
2.  uf  the  cafe  in  which  a  penal  claufe  has  been  ad- 
ded to  the  obi i. 'Ration  to  give  or  do  fome thing-         233 

ARTICLE  III. 
Whether  the  debtor  mt/J*,    in  performing  his  obligation  in 

party    a  Qoid  part,  of  the  pc  ji  altj*  3  ?^ 

A  Rr  tc  it  IV. 
^.ether  the  penaftj  is  iiarrt-d  for  the  ^hole^  and  by  all 
the  heirs  qftJie  det>tot:y   oA  the  contravci:ti:n  of  one  of 
tlxem.  2.*a 

^1,  Dscilion  of  the  queRion  \rith  regard  to  obH;ja- 

tiaiij  indivirible-  *         'i  ^  ib, 

2.  Dccilioii  of  thif  <ju.efUoi|.  Atith  regard  to  diriJJ)l6 ' 
obligations^  .      »  .  ^^^ 
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'An  r  J  e  tiV.       ^ 
Whether  the  penalty  rs  incurred  for  the  ivhole,    aird  tfyrctrds 
aH  the  heirs  of  ihc  artdrtor^  hy-a  contrcventicn  ajfeci' 
ing'tme  qfihcitu   ■  -        •  •  ^  249 

CHAP  T  K  R     V  T. 

* 

Of  the  acceffoPy  pff/i/^nfion  oJJc(UTit:^i  and  o4hers^ 

who  accede  to  that  of  a  fmndpat dtibtar.  25Ct 

S  L  UT  lO  N       I. 

Of  ihcnatuh  cJfcLUut-iJh'ip.  Df'fn7t:cTi  of  p.curitirSy     ' 

an d  the  cu  1 1-  Itu  n  es  rtj'u  L  i  n^  tlurtjr  0  hu  -jv^  1 

-Fhrft,  fecond  dx^A  tlVird  corollaries* 

Fourth  corollary,      -  » 

,      1  iiih  corollary • 

iLtixth  coicl*ary. 

Section    IL. 

Tyh'ifitfncfjicuritieu  ,.;        \ 

.    ;S  r.  CTi  O.N    "I  lU--. 
Of  the  qnalijicaticns  xrhick  a  Jtcurit.y  duoifiic  have.     273 
V  l-.Ol  the  qi;aliUcati<vrs  u  pcifop.ftri^Uf  to.i.avcj  i»   ■ 
pidvr  to  coniruci  Viii^iiy  a.iWa  jti/hii*..  ^^^ .,. ,  il>. 

3.  .Of  ;b^  t.iir^iiicatuuK-i^itqulMv'  ,\^'\{i^9i\y^4^  I'e- 
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>i4i^jiiafiii<yiy*<i.|l^ 

Prehmin'ary     Artici-e.'*  ..  *:  /• 

X  HE  tenn  Odligatian  has  two  fignincatlons* 

la  itft  nioA  extehfive  figniRcation^  hto  sensu^  it  is  fyno* 
nymous  with  the  term  dutyy  and  comprehends  intperfecty  as 
wcIJ  as  perfect  obligations. 

We  call  imperfect  obligations,  the  obligations  for  which 
we  are  accountable  to  God  alone>  and  which  give^to  no  man 
the  right  of  requiring  the  {lerformance  of  ihem.  Such  are 
the  duties  of  charity,  of^ratitudc.  Such  is,  for  example,  the 
obligation  of  giving  alms  from  our  fuperfiuities.  This  is  an 
actual  obligation,  and  the  rich  fm  when  they  fail  to  perform 
it.  Yet  it  is  an  impcrftCl  obligation,  becaufe  for  the  per- 
formance of  it  they  are  accountable  to  God  alone.  \Vhen 
they  perform  it,  the  poor,  to  whom  they  give  alms,  do  not 
receive  a  debt,  but  a  mere  benefit.  It  is  fo  with  regard  to 
the  duties  of  gratitude.  He,  who  has  received  a  iignal  bene- 
ftt,  is  bound  to  render  his  bencfa6^,or  all  the  ferv  ices  of  which 
he  is  capable,  when  he  finds  (he  opportunity*  He  fins  and 
diihonors  himfelf,  when  he  fails.  Yet  his  benefadlor  has  no 
ri^ht  of  requiring  tbofe  fervices  from  him,,  and  when  they 
a^  rendered,  this  benefa6lor  rectives  in  his  turn  a  benefit* 


1 


C  A    TREATISE    OJI    kc. 

If  my  benefaclor  had  a  right  to  require  irom  mct  that  1 
Ihould  render  him,  ou  the  fame  occa^oz^i  the  fmne  fervices 
which  he  rendered  me,  it  would  no  longer  be  a  bene&t  I 
had  received  from  him ;  it  would  be  an  a£lual  commerce : 
and  the  fervxcca  I  fhould  render  him  would  no  longer  be  ^«- 
titude  on  my  part ;  gratitude  being  clTentially  voluntary. 

The  term  Obligationy  in  a  fenfc  more  proper  and  lefsex- 
tcnfivc,  comprehends  only  perfe6lobligatioii8,  \thich  are  call- 
ed alfo  personal  cngaiemcntSf  givixvg  to  him>£  with  whom  they 
are  contracted)  the  right  of  requirfng'the  performance  of 
them:  and  it  is  of  this  kind  of  obligation,  that  we  mean 
to  fpeak  in  this  treatife.     _  '    .  '    ' 

JurlAs  define  thefe  obligations  or  perfonal  engagements, 
^  a  bond  of  right,  bindif^g  us  to  another,  to  give,  dO|  or  re- 
"  frain  from  doing;,  fometning."  Vinculum  juriSf  quo  tucesit* 
tute  adstriHgirtuiPi  'alicvjus  ret  sohcndtu.  Indit.  tit.  de  Oblig. 
Obligatiortuht' substantia  ^conslstit  ut  alium.  nobis  cbstringat^  ad 
dandjm  aliquidy  vel  faciendum,  vel  praestandum.  L*  3,  S*it 
OUig. 

Thefe  words,  vinculum  juris^  are  applicable  to  the  civil 
obligation  alone.  The  mere  natural  obligation  which  is 
soiius  aequitatis  vinculum,  is  iLlfo,  although  in  afenfe  lefs  pro- 
per, a  pcrfccl  obligation ;  for  it  gives,  ifnotalegal,  at  le&ft 
a  moral  right  of  requiring  the  performance  of  it :  while  the 
impei'&tl  obligation  does  not  give  even  that  right.  See  in- 
.fra,  n.  197. 

We  fhall  divide  this  treatife  into  four  parts.  We  fhall  fee 
in  the  fiHt  part,  what  belongs  to  the  eCence  of  obligations, 
and  what  are  their  eflc£\s. 

In  the  fecond,  the  difterent  divlilons  and  different  kinds 
t)f  obligations. 

In  the  third,  the  manner  in  whieh  obligations  are  ex- 
tinguifhed,  and  the  exceptions  or  pleas,  with  the  prefcrip- 
tions  ai^ainft  the  rights  which  refult  from  them. 

^  We  fiiall  add  a  fourth  part,  on  the  proof  as  well  of  ob* 
lija^ious,  ?.syf  the  ptrfornrancc  of  them. 
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FIRST      PART. 

Of  what  belongs  to  the  ejfentt  of  ohligatitms^  and  of  their 

effeSs. 
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CHAPTER    THE    FIRST. 

Of  vfhat  belongs  to  the  essence  of  obligations. 

3.  Xt  is  of  the  elTchce  of  all  obligations,  that  there  be,  Iv 
a  caufe  from  wluch  the  obligation  ai-ifes,  II.  perfons  between 
whom  it  is  contra£led>  III.  fome  thing  which  is  the  x>bje^ 
•f  U. 

The  caufes  of  obligations  arecontra6b,  quafi-contra6b) 
torts  and  quaii-tprts;  fome  times  the  law  or  equity  alone. 

.Wc  iball  treat,  I«  of  contrails,  which  are  the  nloll  fre- 
quent caufes  from  which  obligations  arife. 

II.  Of  the  other  caufes  of  obligations. 

III.  Of  the  perfons  between  whom  they  are  contracted. 

IV.  Of  the  things,  which  may  be  the  obje6l  of  them* 

Section   the   First. 

Of  contracts* 

I.  We^lhajl  fee  what  a  contra6t  is,  in  what  it  differs  from 
a  pollicitation ;  and  what  things  are  principally  to  be  confi- 
dered  m  every  contra6L  II.  We  (hall  relate  the  different  di- 
Tilions  of  contracls.  III.  We  (hall  treat  of  the  different  de- 
fcSls  which  may  be  found  in  them.  IV.  Of  the  perfons  ca- 
pable or  incapable  of  contra6ling.  V.  Of  what  may  be  the 
object  of  contra6ls.  We  (hall  fee  that  it  mud  be  fomething 
concerning  the  contra6ling  parties  ;  according  to  the  rule 
that  onr  cannot  validly  stipulate  or  promise  but  for  himself  a  rule 
which  we  ihall  endeavour  to  unfold  and  explain*  \'I.  We 
(hall  treat  of  the  effects  of  contracls.  VIL  We  fhall  give 
fome  rules  for  their  interpretation.  VIII.  V/e  ftiall  fpeak 
of  the  oath  which  the  parties  fcmetimes  add  to  their  agree* 
nients. 
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AsLncLz  ^Hz  First. 

H7iat  a  contract  is  ;  in  vfhat  it  differs  from  a  pollicitation  t  and 
fvliat  things  arc  principally  to  be  considered  in  every  contract. 

^.  I. 

What  a  contract  is. 

3.  A  contrail  is  a  kind  of  agreement.  To  know  what  a 
contra£l  is,  it  is  then  previouily  requifite  to  know  what  an  a- 
gre^ment  is. 

An  agreement  or  a  paft  (  for  thefc  arc  fynonimous  ex- 
prefiions  )  is  the  alTent  of  two  or  more  perfons,  to  form  an 
eng-agemcnt  betwen  themt  or  to  diCTolve  or  modifjr  one  al- 
ready formed*  Duorum  vel  plurium  in  idem  placitum  consen* 
sus.  L.  1,  ^«  I,  ff*  de  Pad.  Domat,  p.  1,  /•  1,  t,  1. 

The  kind  of  agreement,  i^hich  has  for  its  objefl  to  form 
fome  engagement,  is  what  is  called  a  contract.  The  prin- 
ciples of  the  Roman  law,  on  the  different  kinds  of  padts  and 
the  diftindlion  between  contra6ls  and  fimple  pa6i8,  being 
grounded  on  natural  law  and  being  very  diilant  from  its  fim- 
plicity,  are  not  admitted  in  our  jurifprudence.  Thofe  who  are 
curious  to  know  them)  may  confult  our  work  on  the  Pandemia* 

Hence  it  follows,  that  with  us  a  contradl  ought  not  to 
be  defined,  as  it  was  by  the  Interpreters  of  the  Roman  Taw, 
connentio  nomen  habens  a  jure  civili  vel  causam :  but  it  ought  to 
be  defined  an  agreement,  by  which  both  parties  promife  re- 
ciprocally, or  only  one  of  them  promifcs  and  engages  to  the 
other,  to  give,  do  or  refrain  from  doing,  fomething* 

I  have  faid  promise  and  nigttge  ;  for  it  is  only  the  pro- 
mifcs which  we  make,  with  an  intention  of  engaging  and 
binding  ourfclves  and  of  conferring  on  the  other  party  the 
right  of  requiring  the  performance  of  them,  that  conilitutf; 
a  contra'*!!  or  an  agreement. 

There  are  other  promifes,  which  we  make  with  good 
faith  and  with  the  a6lual  intention  to  perform  them,  but 
without  an  intention  of  engaging  or  binding  ourfelves  and 
conferring  on  the  party,  to  whom  they  arc  made,  the  right 
of  requiring  their  performance.  This  happens  when  he,  who 
promifes,   expres{ly  declares  that  he  does  not  mean  to  bind 
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UmM^  «r  when  this  is  fairlir  ta  K*  ?««,!•  j      ^     . 

ft«d  to  each"2er.    F^"^^*^''"'"  "f '^  *''*  P^~ 

to  his  ro„.  ,ho  ftu  j;';.":?-  ;;t"^  trr  »^: 

of  pkafure  durmg  the  vacatinn«   ir  u   n   i-      ^  ^  ^^ 

^«tthatthefi.tfer7  J^S^TJ^Ihfsi^tt^^^^^     '*  '"' 

»  coatrta.  V»th  hU  f««  •*        P«»n»»fe.  does  not  tn«a 

««tl,  ^»th  h«  ion,  an  engagement  properly  fp«ikiafr 

rhefe  promifes  produce  indeed  an  imDerfea  r.hii<,,.-« 

wllrwtSr '^'^^^  "^r  ^  happenThlitf h^K 
^n,  would  h«re  prevented  the  making  of  the  promife  i- 

b«t  they  form  w»  engagement,  and  therefor  no  com r^a. 

§.  II. 
I»  wA«  «  «ii<r««  J,/rr*  /,-»«  a  poUUltation. 
*.  The  definition  which  we  have  given  of  a  contra^ 
points  out  this  dififertnce.    A  contraft  includes  a^^uV 
renceofthe  wiU  of  two  perfons  atleaR,  one  of  whom  Zk^ 
«d  the  other  accepts  the  promife.    A  poUiciution  is  a  p«.. 
mA  which  »  not  yet  accepted  by  him  to  whom  it  is  ^ 
PoU^U^.0  e.tja.us^  off^rcntU  promissum ;  L.  3.  ff.  rf,  p,,,;,^^. 
The  polUcitation,  according  to  the  principles  of  mere 
Mhjral  Uw,  produces  no  obligation,  properly  fpeaking.  He 

««pted  by  h.m  to  whom  it  is  made.    For  there  can  be  no 

fi.»oar  the  obhgauon  «  contraaed.  againtt  the  perfon  who 
conlraa.  it.  Hence  as  I  cannot,  by  my  own  will  alone,  trans, 
ter  to  another  the  property  of  my  goods,  if  his  will  does  not 
concur  m  the  acquifition  .f  it,  fo  I  cannot,  by  my  promife. 
tTMufer  to  another  a  right  on  my  perfon,  until  his  will  con- 
cur m  the  acquiUtion  of  it,  by  hi,  acceptance  of  the  promife. 
Groriw  dej.  i.  V/.  /.  2,  caj,.  1 1,  v.  3. 

Although  the  pollicitation  be  not  obligatory,  according 
to  the  principles  of  mere  natural  law,  Uie  civil  law,  adding 
to  the  natural,  had,  among  the  Romans,  rendered  obligato- 
tj  m  two  cafes  the  pollicitations  of  a  citizen  to  his  city.  J. 
When  he  had  jnft  cause  to  make  them }  puta,  in  conlidera^ 
uon  of  fome  municipal  magiOracy,  conferred  on  him  oi  ho- 
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uortm,    II.  When  he  had  begun  to  caJty  them  iato  exccu- 
tian.    i.  I,  V  I  ^^tff*d.tiu 

It  is  ufeleft  to  enquire  now,  iNrhethcr  pollxcitationR  arc 
obligatory  in  our  law.  For  as  the  ordinance  of  1731 ,  art. 
3,  has  declared  that  there  fliall  be  but  two  ways  of  difpof- 
ing  gratuitouHy  of  one's  goods,  by  donation  inter  vivos  and  fy 
testam4ntj  it  follows  that  it  reje£ls  the  pollicitation. 

^.  1 1  L 

0/  the  three  things  fvhich  are  to  he  distinguished  in  every  contracts 

5.  Cujas  difUoguifhcd  in  contra£U  only  the  things 
which  arc  of  their  elVence  and  thofe  which  are  accidental  to 
them.  The  di(lin6Uon  made  by  feveral  writers  of  the  feren- 
teenth  century  is  much  more  corrcft.  They  diOinguifh  three 
different  things  in  ?very  contract,  thofe  which  are  of  the  ef- 
Icnce  of  the  contrary  tliofc  which  are  of  its  nature  and  thofe 
which  are  accidental  to  it* 

6.  I.  The  thingS}  which  are  of  the  elTcnce  of  a  con- 
trail, are  thofe  without  which  it  cannot  cxill.  On  the  ab- 
fencc  of  any  of  them,  there  is  either  nocontx^6lat  all,  or  a 
contrafl  of  another  kind. 

For  example.  It  is  of  the  eiTence  of  a  contra6l  of  f ale, 
that  there  be  a  thing  fold,  and  a  price  for  which  it  is  fold. 
Therefore,  if  I  bad  fold  you  a  thing  which  we  knew  not  had 
then  ceafcd  to  cxiH,  there  would  be  no  contra£t.  L.  57,  ff. 
d^  Contr,  empt^  For  there  cannot  be  a  contra£l  of  fale,  with- 
out a  tiling  that  is  fold*  Like>vife,  if  I  fell  you  a  thing  at 
the  price  at  which  my  kinfjnan,  who  bequeathed  it  to  me, 
bought  it,  and  it  is  found  thait  the  thing  was  not  fold  but 
given  to  hin:,  there  will  be  no  contra6l;  becaufe  there  is  not 
a  price,  which  is  of  the  eflcnce  of  the  contraft  of  fdle. 

In.  the  above  cafes,  the  abfcnce  of  one  of  the  thinp:s 
which*are  of  the  ciFence  of  the  contraSl,  prevents  there 
\>tnvr  any  contrail:  (ometiincs  it  only  changes  the  nature 
of  the  contra^. 

■ 

For  example.  It  being  of  the  eflence  of  the  contrail  o£ 
fale  that  there  be  a  pi*ice,  which  confifis  in  a  fum  of  money 

*  *    I 

which  the  buyer  pays  or  engages  to  pay  to  the  feller,  if  i^ 
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be  mentioned  in  an  agreement  made  with  you  that  I  fell 
you  my  horfe  for  a  book  which  you  engage  to*  deliver  me 
as  the  price  of  the  horfe,  this  agreement  w9l  not  conlU- 
tute  a  contrail  of  fale,  becaufe  fueh  a  contrafl  cannot  exift 
vrithoat  a  price  confxiUng  in  a  fum  of  money.  Yet  the 
agreement  is  not  void  ;  it  cooiUtutes  another  contrail,  viz. 
a  contra^ x>f  exchange* 

l4kewife>  it  being  of  the  e£Eence  cf  the  contract  of  falci 
not  indeed  that  the  feller  ihould  bind  himfelf  precifely  to 
transfer  to  the  buyer  the  property  of  the  thing  fold,  in  cafe 
he  is  not  the  owner  of  it^-  but  at  leaft  that  he  fhould  not  re- 
tain it|  if  he  is  i  if  we  agreed  that  I  (hould  fell  to  you  a 
certain  piece  of  lajid  for  a  fpecified  fum  and  a  rent  which 
ycu  engage  to  pay  me»  and  I  agree  that  you  fliall  enjoy  the 
premifi^  under  a  condition  that  the  property  of  the  land 
fhalJ  remain  with  me,  this  agreement  will  not  contain  a 
contrail  of  fale,  for  it  is  contrary  to  the  elTence  of  fuch  a 
contra£t,  that  the  feller  (hould  retain  tiie  property  of  the 
things  fold;  but  it  will  contain  a  contra£t  of  Icafe.  Lcbco^ 
X»^80»  ^.  3f  ff»  de  Ccntrm  fmptt  Nemo  potest  tideri  rem  ^gndi*- 
di^se  de  cufui  dominio  id  agitur^  ne  ad  cmptorcm  transeat  ; 
ied  hoc  out  locatU  est^  aut  aliud  genus  contractus* 

likewife,  it  being  of  the  elTence  of  the  contrails  of 
loaui  mandate  and  dcpofit,  that  th?y  be  gratuitotis,  if  I  lend 
you  a  thing  on  condition  that  you  pay  mc  a  certain  fum  for 
the  life  of  it,  this  will  not  be  a  cantra£l  of  loan,  but  another 
kind  of  contrail,  viz.  a  contra6\  of  hire.  For  the  fame  rca- 
fonj  if  in  accepting  the  power  of  attorney  which  you  gave 
me,  or  the  depofit  of  a  tiling  which  you  cntruried  me  with, 
I  have  ilipulated  for  the  payment  of  a  fum  of  money  as  a 
compenfation  for  my  care  in  the  management  of  your  con- 
cerns or  the  fafe  keeping  of  the  depofit,  this  contra£l  will 
not  be  a  contrail  of  mandate  or  of  dcpofit,  but  a  contra6l 
of  hires -by  which  I  hire  to  you  my  care  in  the  manage- 
ment of  your  concerns  or  the  keeping  of  the  depofit* 

7-  II.  The  things,  which  arc  only  of  the  nature  of  the 
contract,  arc  thofe  whidi,  without  being  of  the  elTence  of 
the  contrafl,  nsake  part  of  it,  although  the  parties  did  not 
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mention  them ;  it  bein^  of  tb.e  nature  of  the  contract  that 
'  fuch  things  be  included  and  implied  in  it« 

Thefe  things  hold  a  middle  rank  between  the  things 
.  which  are  of  Uie  eilence  of  the  contract  and  thofe  which  art 
accidental  to  the  contract ;  and  they  differ  from  both. 

They  differ  from  thofe  which  are  of  the  effence  of  the 
contra6t  in  this,  that  the  contract  may  exid  without  them 
and  they  may  be  excluded  by  the  agreement  of  the  parties. 
They  differ  from  the  thijiga  which  are  accidental  to  the 
contrail  in  this,  that  they  make  part  of  the  contra6t  with- 
out  having  been  expreftly  agreed  upon.  This  will  be  il- 
luUrated  by  examples*  In  the  contract  of  fale  the  obliga* 
tion  to  warrdnty  which  the  feUer  contracls  to  the  buyer,  is 
of  the  nature  of  the  contrail.  Therefore  the  feller  con- 
trails, by  the  lalei  this  obligation  to  the  buyer,  although 
the  parties  do  not  exprefsly  agree  on  it,  and  not  a  word  be 
Ikid  on  this  fubje6t  in  the  contract.  But  thb  obligation  be- 
ing of  the  nature,  and  not  of  the  effence  of  the  contract  of 
fuJe,  the  contract  of  fale  may  exift  without  this  obligation; 
and  if  by  the  contract  it  be  exprefsly  agreed  that  the  (ElUr 
inallnot  be  bound  to  warrant  the  thing  fold,  the  agreement 
will  be  valid  and  the  contract  v  i]},  not  the  lefs,  be  a  cen- 
traU  of  fale,  although  the  feller  is  not  bound  to  warrant. 

It  is  alfo  a  thing  which  is  of  the  nature  of  the  contrail 
of  fale  I  tiiut  as  ibon  as  it  has  received  its  perfc6tion,  by 
tlie  aiVent  of  the  parties,  although  before  the  delivery,  the 
thin.'^;  fold  be  at  the  ritk  of  the  buyer,  and  that  if  it  happen 
to  peri:h,  without  the  fault  of  the  fcller«  the  lofs  fliould  fall 
on  the  buyer,  v/ho  is  not  on  this  account  difcharged  from 
paying  the  ]}ricc-  i^ut  as  tliis  is  of  the  nature  only,  aitd 
not  of  tlic  cU'cnce  of  the  contract  of  fale,  the  parties,  in 
making  the  contract,  may  agroe  on  the  contrary. 

-It  is  of  the  nature  of  the  contra6t  of  loan  to  ufe,  th&t 
the  borrower  be  li^ie  for  the  (lighteft  fault  v.  ith  regard  to 
the  ihin^  loaned.  He  contracts  this  obligation  from  the  na- 
turc  of  the  contract  itfclf,  and  without  its  being  expreflcd 
.by  the  parties,  at  the  time  of  the  ccntra£t.  But  as  this 
obligation  is  of  the  nature  and  not  of  the  effence  of  the  c-qn- 
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tra6t  of  loan  to  ufe.t  it  nxay  be  excluded  by  a  claufe  of  the 
contradly  and  it  may  be  agreed  that  the  borrower  (hail  onlf 
be  bonnd  to  ufe  good  faith  in  the  prelcrvation  of  .tihe  thing 
-and  that  he  fhall  not  be  liable  ior  any  accident  which  ma/ 
happen  through  his  negligence,  but  without  malice. 

It  is  alfo  of  the  nature  of  the  fame  coatra6l,  that  the 
lofs  of  the  thing  lent,  when  it  happens  vi  majore^  from  a 
caule  not  within  the  control  of  the  borrower,  fhould  fail  on 
the  lender.  Yet  this  being  of  the  nature  only  and  not  of  the 
elfence  of  the  contra(^)  the  borrower  may,  by  a  fpecial 
claufe,  be  charged  with  this  rifk  till  he  reftore  the  thing* 

A  number  of  other  examples  might  bo  adduced  re- 
lating to  the  difibrent  kinds  of  contracts. 

8.  III.  The  things  which  are  accidental  to  the  contra£l 
arc  thofe  which  not  being  of  the  nature  of  the  contrail,  are 
part  of  it  only,  on  account  of  fome  fpecial  claufe  added 
to  the  contrail* 

For  example.  The  time  allowed  by  the  contradlfbr  the 
delivery  of  the  thing  or  the  payment  of  the  fum  due,  the 
liberty  of  paying  the  latter  by  inftalments,  or  giving  fome« 
thing  clfe  in  lieu  of  it,  or  of  paying  to  fome  otl\cr  per- 
fon  than  the  creditor  and  the  like,  are  things  accidental  to 
the  contract ;  lor  they  only  make  part  of  the  contrafl,  inas- 
much as  they  are  llipulated  in  fome  claufe  added  to  the 
contract. 

In  the  contract  of  fale  of  an  annuity,  the  obligation  by 
which  the  feller  makes  himfclf  anfwerable  for  the  foivcncy 
of  the  debtors,  as  long  as  the  annuiiy  fhall  laA>  is  a  thing 
accidental  to  the  contra6t ;  for  the  feller  does  not  contract 
this  obligation  from  the  nature  of  tlie  contra6t :  ho  only 
contracb  it,  by  virtue  of  a  fpecial  claufe  added  to  the  con- 
trait  :  and  this  claufe,  although  frequently  inferted  in  con* 
tra£ts  of  fale  of  annuities,  ought  to  be  exprelTed ;  other- 
^ik  the  want  of  it  cannot  be  fupplied  by  implication  or 
prefumption. 

Various  other  examples  might  be  adduced. 


10  A   TREATISE   ON 

Division  o/eontractSn 

9.  The  divifions  which  the  Roman  law  maXti  of  coik- 
tra£Uy  into  named  and  unnamed  contra6tey  contra^U  6onaK 
fdei  and  strlcti  juris^  do  not  bold  with  us. 

The  divifions  admitted  by  our  jurifpnidence  arc  T.  into 
contrasts  fynallagmatic,  or  bilateral,  and  contrafU  imilatcral. 

The  fynaUagmatic  or  bilateral,  are  thofe  in  which  each 
of  tlie  contraiSting  parties  binds  himfelf  to  the  otheri  as  in 
contrails  of  falc,  hire,  &c. 

Unilateral  are  thofe  in  which  one  of  the  parties  cnif 
binds  himfelf  to  the  otheri  as  in  the  loan  of  money. 

Among  fynallagmatic  contradis,  we  diftinguifh  thofe 
which  are  abfolutely  f0|  and  thofe  which  are  fo,  qualifiedlj. 
The  contracts*  which  are  perfe6Uy  fynallagmatic  or  bilat- 
eral, are  thcfe  in  which  the  obligation,  which  each  party 
contrasts,  is  equally  a  principal  obligation  of  the  contract ; 
as  contrasts  of  fale,  hire,  partnerfl^ip,  Sec.    For  example. 
In  the  contrast  of  fale,    the  obligation,  which  the  feller 
contrasts  to  deliver  the  thing,  and  that  which  the  buyer 
contrasts  to  pay  the  price,  are  equally  principal  obligations 
of  the  contrast.  The  contrasts  which  arc  qualifiedly  fynallag- 
matic, are  thofe  in  which  tlie  obligation  of  one  party  alone 
is  the  principal  obligation  of  the  contraSt.    Such  are  the 
contrasts  of  mandate,  depofit,  loan  to  ufe  and  pledge.    In 
theft  contracts,  the  obligation  which  the  mandatary  con- 
trasts to  accoimt,  thofe  conlraStcd  by  the  depofitary,  bor- 
rower or  creditor,  to  rcftorc  the  thing  depofiied,  lent  or 
pledged,  are  the  only  principal  obligations  of  the  contrast. 
Thcfe  which  are  contrasted  by  the  mandator,  depofitor  or 
debtor,  are  but  incidental  obligations  rcfulting    from  the 
contrast,  from  the  expences  incurred  by  the  other  party,  in 
the  execution  of  the  mandate,  or  the  prcfervation  of  the 
thing  depoHtcd,  lent  or  pledged. 

The  aStion  which  arifcs  from  the  principal  obligation 
is  called  actio  directa;  that  which  arifes  from  the  incidental 
obligation  is  called  dciio  contrarian 


OBLIGATIONS  II 

AO*  II.  C<mtra6U  are  d'vzded  into  tkofo  w&ichare 
formedy  by  the  mere  alTent  of  the  pajtiesi  and  are  therefore 
called  <onstntial  contra£ts»  as  faLs  hire*  maodatey  &e«  axid 
thofe  in  vhich  fomething  elfe  is  rtqiuEtei  aa  co&traCU  finr 
the  loan  of  money  or  of  things  to  be  ufedi  depo&t  and 
pledge^  which}  from  the  nature  of  the  contraQs  require  the 
deliYery  of  the  thing  that  is  the  obje£t  of  tl^e  contraEl: 
Tbiefe  are  called  rtd  contracts. 

Alihmi^h  the  mere  aflent  of  the  parties  f  offices  for  the 

perfe£kion  of  cooftntial  eontra6lst  yet  if  the  parties  in  % 

fale,  or  hire»  or  any  other  kind  of  bargamt  agree  to  haTe 

an  infirument  refpe^ting  it  made  by  a  notary}  with  a  view 

that  their  bargain  be  not  concluded  and  perfd6k|  till  the  in* 

ftrument  ftiall  have  received  its  legal  form  by  the  fignature 

of  the  parlies  and  the  notary>  the  bargain  will  not  be  com* 

plete  until  the  notarial  mdrument  ihall  become  fo ;  and  the 

parties,  although  they  did  perfe6Uy  agree  to  the  terms  of 

the  bargain,  will  be  at  liberty  to  recant  at  any  time  before 

the.  notarial  inflrument  is  fubfcribed.     L<^  Contractus^  \7% 

m 

ccd.  de  Jid.  instrm  Institm  tit»  de  contr*  tmpt. 

But  if  in  this  cafe  the  inilrument  is  required  for  the 
perfedion  of  the  contra£t,  it  is  not  from  the  nature  of  the 
contra6l,  which  of  itfelf  requires  nothing  but  the  alTent  of 
the  parties ;  it  is  becaufe  the  contra6ling  parties  have  re- 
quired it,  and  becaufe  it  is  lawful  for  the  parties  to  a  con- 
trail to  render  their  obligations  dependent  on  what  condition 
they  pleafe. 

It  muft  be  obferved  that  an  agreement,  that  a  notarial 
inflrument  evidencing  the  bargain  ihall  be  drawn,  does  not 
of  itfelf  render  the  perfe6Uon  of  the  bargain  dependent  on 
the  inftrument.    It  ought  to  appear  that  the  intention  of 
the  parties  was  that  it  ihould  depend  on  this.    Therefore  it 
has  been  adjudged,  in  a  cafe  reported  by  Mornacj  ad.  d.  L 
17.  that  a  party  could  not  recede  from  a  contradt  of  fale, 
reduced  to  writing  with  a   claufe  that  there   ihould  be 
a  notarial  inflrument,   although  no  fuch  inflrument  had 
been  executed :    for    it  could  not  be  concluded  from  tliis 
claufe  that  the  parties  had  intended  to  render  the  com- 
pletion of  their  bargain  dependent  on  the  execution  of  a 
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tiintrlal  teftmftcnt,  which  might  have  hccn  thonjc^^  o^  ^^ 
order  to  providi!  a  lien  on  the  party's  lands,  which  fuch  aB 
inftrumeot  procttrts,  or  to  obviate  the  danger  of  lofiog  a 
private  paper. 

But  when  the  aj^reetncDt  is  oral,  it  is  eafier  for  the 
party  who  is  preffed  to  comply  with  it,  to  avoid  it  by  con- 
tending that  it  yrta  an  inchoate  bargain,  which  was  not  to 
>  have  its  perfection  before  the  execution  of  the  notarial  id- 
(Irument,  which  the  parties  had  agreed  to  procure*     For 
•  as  contracts,  the  object  of  which  exceed  in  value  the  fum 
of  £".100,  cannot  be  proved  by  witneflfrs,  and  there   being 
in  this  cafe  no  proof  of  the  bargain  but  this  declaration  of 
the  party,  it  muft  be  taken  in  toto^  as  we  ftiall  fee  in  the 
fourth  part  of  this  work,   «.  799. 

When  a  contradl  is  reduced  to  writing,  without  bein^ 
fubfcribcd  by  all  the  patties  named  in  it)  foroe  refufing  to 
fubi'cribc,  thofe  who  have  fubfcribed  may  retrafl,  and  vili 
be  believed  in  thirir  declaration  that  in  caufmg  the  writing 
to  be  drawn,    tbtir  inttniicn  if^as  to    render  the    com- 
pletion of  the  bargain,  dependent  on  that  of  the  writing* 
On  this  principle,  the  fale  of  an  office  made  by  the  plaintifT, 
a  widow,  as  well  in  h^r  own  right  as  in  quality  of  tutiix  of 
her  infant  fun,  was  adjudged  imperfe6l,  in  a  cafe  reported 
by  Soefvc^  /•  1.  cent.  4.  chap.  ts.     It  was  made  in  writing, 
and  the  defendant  who  had  fubfcribed  it,  was  held  not  to  be 
bound  by  it ;  becaufe  the  writing  was  incomplete,  not  be^ 
iiig  fubfcribed  by  the  curator  of  the  infant,  who  was  men- 
tioned in  it,  although  unnecelTarily,  as  a  party  on  behalf  of 
the  infant. 

13.  The  third  divifion  of  contradls,  is  into  contraQs 
of  iatereil  on  both  ddes,  contradls  of  beneficence,  and 
taist  contracls. 

Coutrafts  of  intcrcfl  en  both  fides  are  thofe  which  are 
made  ibr  the  reciprocal  interefl  and  advantage  of  both  par- 
tics.  Such  are  contracls  of  fale,  exchange,  hire,  annuity, 
partnerlhip  and  an  infinity  of  others. 

Conlradls  of  beneficence  are  thofe  which  are  made 
only  for  the  advantage  of  one  of  the  contra6Ung  parties/i 
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TTic  contrail  liy  iHsich  oae  cf  tie  pci-LTi.  'v^  --itr- 
n  a  benefit  oa  tiie  ctbcry  tok: 
»:t  the  vmlue  of  vhtt  fee  ^^cs 
i.U.    Such  a?e  $ifs  made  ozkd^r  a>  c!izr^  u* 

13.  Contrafb  of  isitcrcl  «  rorJi  «£: 

itra  fling'  parties  ^r^fes  x\d  recel-^es  or-iIiA-' f  •«  *;n-  •»- 
\*  of  what  he  gives.  Such  is  thi  ^>i-n.t.  ^'  lu^  Ti^ 
ler  ooght  to  give  th^  thrig  fi>'il  a:id  rect-:^  :^c  ^n  t, 
1  ch  i^  tfaeefniJTa!cat  of  h;   the  ^z^er  oiri*!  ^  t-"-^  -^-r 


ice  &ad  rccciTe  the  tiling  ^jUL  ^zzz'2,  is  rsi  ?  ^1 1"^  -^r^ 


They  are  ^iHributed  iafio fear  cU£*s,  £s  ^ .&£=,  /.^rs 
fsciaff  Facto  ux  d£s^  Do  tf  faz-z:, 

Aieafoff  contrafbi  ay«  dnTc  ia  -^il'^  f\*  ^'lae  -w-i  1*. 
hout  giving  any  thing  oe  his  r-^r*,  r?ce:i«^  i-T'-ni.r  ^ 
ym  the  other  not  as  a  bbcrality,  V«t  »s  ti:-  ^---<*  ^  a  -ri 
lich  he  mii^.     AD  ga-nes  are  coritraf^  of  Li  a  sxrtr*,  I^ 
c  vag-ers  and  contraBs  of  infu?ance. 

1  ■».  A  fburtb  division  of  contra rb  is  iar:  pm-rii^  f—w 
1  ^*s,  and  accelTory  contracts.  Prii5ci7al  ooctrvtc*  i.^  tji  > 
T::h  intervene;  princi pally  and  for  thcTnftlTr*-  At.t^r.--y 
itracls  arc  thofe  which  intcrrenc  to  izSz-^  :--c  *:t'.--.:i. 
*.'iother  contrafU  Such  are  cono-ills  c* -'•  'y  "'  '^  ii.i 
>  ^'Icdge* 

15-  A  fifth  dinfion  of  cont^cls  is  in:©  tr  c.'-t  '^'.1.2,  l*^ 
*/e5led  by  the  municipal  law  to  certain  m!<2  c*  f^rr^  4^:^ 

.le  vhich  are  reflated  by  natural  U»  ^'-:^^. 

Thofe  which  are  fubjec^ed,  amon^  m^  to  cere's  •^.I.'^ 
1  i  forms  arc  the  coQtra£ls  of  marrlii^s,  dosiixn,  \  \\  ofcx- 
iinge,  annuity*  Other  agreements  arc  not  f  ^^tiisd,  ^wv\ 
I.  to  any  particular  form  or  arbitrary  nxlc  prer^l*>ei  bj  tie 
Li:r.;cipal  bw,  and  provided  they  contain  nr'-^iij  crzxn.tj 
^  la^  or  good  morals  9  and  they  be  entered  :r.to  by  p«r. 
;-ii  capable  of  contracting}  they  are  obli^tory  aad  ^.  e  r  j> 
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to  an  &£llon«  If  oar  laws  require  that  thofe,  the  obje^  of 
xvhich  exceeds  in  yalue  the  fumof  100  HvreS)  be  reduced  to 
vritingt  it  is  ouly  ^ith  the  view  to  regulate  the  manner  in 
which  they  are  to  be  proved^  when  their  exiilence  is  deni- 
ed.  But  it  is  not  the  intention  of  the  law  to  make  writing  the 
fubftance  of  the  agreen^nt.  The  agreement  is  valid  with- 
out, and  the  parties,  who  do  not  deny  that  it  intervened, 
may  be  compelled  to  execute  it«  The  decifory  oatbnxay  be 
deferred  to  the  party  who  denies  it*  The  writing  is  neceSa- 
ry  to  the  proof>  but  not  to  the  fubflance  of  the  agreement. 

A  tt  r  J  c  L  s    iri. 

Of  the  different  defects  vthich  may  happen  in  contracts^ 

16.  The  different  defefls  which  may  happen  in  ccn- 
traCU  are  error,  violence,  fraud,  lefion*,  want  of  conCdera- 
tion  and  want  of  obligation*  We  will  treat  of  thcfe  defects 
in  as  many  di{lin6l  paragraphs. 

With  regard  to  the  defeats  that  refult  from  the  inabili- 
ty of  fome  of  the  contra6Ung  parties,  or  from  what  is  the 
obje6i  of  contrails,  we  Ihall  treat  of  thefc  in  the  following 
articles; 

§.  I.. 
Of  error. 

17.  Error  is  the  grcatcfl  defoCl  in  agreements.  For  a 
greements  are  formed  by  the  afTent  of  the  parties  and  then 
can  be  no  aflent,  when  the  parties  have  erred  as  to  the  objcc 
of  their  agreement.  Non  vidtntu^  qui  errant  consertire  ;  I 
116.  §.  2,  de  R.  Juris;  L.  57,  dc  Obligat.  IsT  Act. 

Therefore,  if  one  means  to  fell  me  a  thing,  and  I  Tnesj 
to  receive  it  as  a  loan  or  a  gift,  there  will  be  in  this  cafe  r 
fale,  no  loan,  nor  gift.  If  one  means  to  fell  or  give  me 
thing  and  I  mean  to  buy  from  him  another  thing,  or  to  ac 
cept  the  gift  of  another  thing,  there  is  neither  falc  nor  gU 
If  one  means  to  fell  me  a  thing  for  a  certain  price,  and 
mean  to  buy  it  for  a  lefs  price,  in  all  fuch  cafes  there  is  i 
fale*  Sive  in  ipsa  cmptlone  dissent  ianiy  sivc  inprdtioy  si^c  i*i  q 
aliOf  entptio  imperfecta  est.      Si  ego  mefundum  emere  ^ufj^i 

•  S^^posteaj  §.  IV  l^  V. 
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&rntiimjim,  t»  tuihitt  vtnitre  Smpronianum  putast^i  quia  in 
cjrpore  ditsammus,  emptio  mdlauu    U  9,  £F.  de  Contr,  empu 

M.  Error  aanute  the  «greement,  not  only  when  it  falls 
on  the  thing  itfelf^  but  alfo  when  it  falls  on  the  quaUty  of  it 
which  the  parties  had  chiefly  in  view  and  which  conftitutes 
the  fubfUace  of  the  thing.  Therefore  if,  intending  to  buy  a 
pair  of  filrer  candlefticks,  I  buy-  a  pair  which  y«w  offer  me 
a^d  which  ItiJ^e  to  bemver,  whil,  they«eonly  plated  cop- 
per;  although  mdeed  you^ad  no  deOgn  of  deceiving  me, 
bemg  jourfelf  m  the  ikae  error,  the  agreement  will  be  null : 
becaufe  theem.r  in  which  I  have  been  deftroys  my  aflent. 

aZ!^1  "^  ''^'^  ^  '^***  to  buy  i.  a  pair  of  filver  can- 
dlefljcfa ;  tfcu  which  you  offered  me,  being  a  p«r  of  cop^- 

Si  ^s'^T'       *''  ^'  '•  ^'  '^'  *'    ^'^'^  ^  »*.  /•  '^'  '• 

^i  aes  fro  auro  vcncat,  non  valet. 

d.ntlui?v7f"lTv  °  '^:"''  '*''»  «'y «"  «>»«  ««•- 

h;;S.I  ^'"S-    f^"' «"»?!«'    Iflbuy,  ina 

bookfeller-s  Ihop.  a  certain  book,  under  the  falfe  perfo^n 

o?ie    The  t^r'  '?  K  t""?  confequently  not  the  contraft 
-7L  »         V  ^  ?'  ''°'*''  ""^''^  '^^  »»ookfeller  fold  to  me 

rerirof  rs:;j'r^f  '^^  ""^  ^  ^^-'^  ^  -» « to  z 

"  buy  iU  a^dn  ""'  "°  ^'  "^*'^'  ""^'^  ••^'^""^  -= 
waich  I  wi^d  .  T  "''  r'*"'  ''*  ^^'"S  tl-  very  book 

that  the  parties  did  not  err  as  to  the  thing  chichi,  the  object 
ct  rt,  L  j«  f  aw  «n»  consetuerint. 

l^Ii  r't .  *  '°^''*  ""*^  "•""'  ^'^^  "Srcement  ?  I  think 
^at  thu  quemon  ought  to  be  decided  by  a  diftinaicn. 
\\  hencrer  the  confideration  of  the  perfon  enters  into  the 
contraa  which  I  wi(h  to  make,  the  errOr  as  to  the  per- 
Ion  deftroys  my  affent,  and  ccnfequently  renders  the  a- 
grce  meat  null.  Therefore,  if  wilhing  to  give  or  lend 
a  thing  to  Peter,  I  give  or"  lend  it  to  Paul,  whom  I  mif- 
tike  far  Peter,  the  gift  or  loan  i^  null,  for  want'  of  affeut 
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on  my  part :  for  I  did  not  wiOi  to  pvc  or  lend  this  thing 
in  Paul,  I.only  wiflicdtogkc  OP  lend  it  to  Fctcn  Th« 
cpnfidcration  of  the  perfon  of  Peter  entered  into  the  gift  or 
loan  I  intended  to  mak^. 

Iiikewife,  if  wifhing^  to  hare  ti  painting  made  by  Xa- 
tpirc,  I  bargain  to  have  it<ionc  -with  James  tvhom  I  miflake 
for  Natoire,  the  bargain  Is  null,  for  want  of  aflelit  on  my 
part :  for  I  did  not  wifti  to  have  a  paintitig  made  by  James, 
bvit.by  Natoire.  Th«  confideration  of  the  perfon  of  Natoire, 
and  of  his  reputation^  entered  into  the  bargain  wIAch  I 
wilhed  to  make* 

Note,  however,  that  if  James,  who  was  ignorant  that 
I  was  miflaking  him  for  Natoire,  in  confcquence  of  this  er- 
roneous agreement  made  the  painting,  I  (hall  be  bound  to 
take  it,  and  to  pay  what  it  may  be  really  worth.  But  it  is 
not,  in  this  cafe,  the  agreement  which  thus  binds  me ;  for 
this  agreement,  vhich  is  mill,  cannot  produce  any  obliga- 
tion. The  caufe  of  my  obligation  in  this  cafe  is  equity^ 
which  obliges  me  to  indemnify  him  whom  I  have,  by  my 
imprudence,  led  into  an  error.  There  arifes  from  this  obli- 
gation an  a6Uon,  which  is  called  actio  in  factum* 

We  have  feen  that  error  as  to  the  perfon  annuls  the 
agreement,  whenever  the  confideration  of  the  perfon  enters 
into  it. 

On  the  contrary,  whenever  the  confideration  of  the 
perfon  with  whom  I  thought  I  was  contradling  has  not  en^ 
tercd  into  the  contraa,  and  I  would  as  willingly  have  con- 
traQed  with  any  other  perfon,  as  with  the  one  with  whom  I 
did  contraa,  the  contraa  ought  to  be  valid.  For  example. 
I  botight  of  a  bookfeller  a  book  in  fheets,  which  he  obliged 
himftrlf  to  deliver  to  me  bound.  Although  this  bookfeller, 
in  fcHing  me  the  book,  thought  he  was  dealing  with  Peter, 
whom  I  refemblc,  and  he  called  me  Peter  at  the  time,  and 
I  did  not  undeceive  him ;  this  error  in  which  he  was  as  to 
the  perfon  to  whcin  he  fold  the  book  docs  not  annul  the 
agreement,  and  cannot  authorife  him  to  rcfufe  to  deliver 
me  the  book  at  the  ftipulated  price,  if  fmce  the  agreement 
ti.e  pi  ice  of  it  Las   rifen.     lor  although  he  thought  he 
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ke  ins  feHing  his  book  to  Peter,  yet  at  it  was  mdi?crcfit  to 
Kim  to  whom 'lie  Ibid  his  ware,  it  is  not  precifelr  ud  per- 
feoally  to  Peter  he  wished  to  iell  tills  bool*  hot  to  the  per* 
ha  who  would  ^irc  the  price  he  alked,  whcettrr  he  miTM 
be,  Coofeqnentty  it  is  proper  to  fay  that  it  was  to  me,  wfeo 
was  that  perfon,  to  whom  he  wifhcd  to  fcB  his  book,  ard  to" 
whom  he  bound  himleir  to  ddiver  it.  L.  3.  eft.  g.  «.  7.  JSfi#.  7^ 
20i.  Docs  error  on  the  motive  annul  Che  ai^rremeM  1 
Puffendorf,  /.  3.  cA.  6-  n.  7.  thinks  it  does,  provided  I  am- 
nauicated  to  the  peribn,  with  whom  I  coiitracled»  the  c?w 
toneous  motire  that  induced  me  to  contrail;  becaafe,  ac- 
cording; to  his  opinion,  the  parties  ought,  in  this  calir,  t^ 
*«  ptefumed  to  have  intended  to  render  their  agrcemerA 
dependent  on  the  truth  of  the  moiiTe,  as  on  a  fort  of  cca- 
diiion.  He  ftatcs,  as  an  example,  the  cafe  in  which,  on  tl^ 
felfc  report  of  the  death  of  my  horfes,  I  fliotild  hare  b^  ught 
others,  communicalinij  in  my  conrerfation  with  the  fcllcr 
the  fktfc  nesrs  which  I  had  received.  He  thinks  that  in  fzich 
cafe,  on  receiving  advice  of  the  falfity  of  the  report,  I  might 
rcfufe  to  comply  with  the  aj^cement,  provided  it  is  yet 
^bfolntely  executory  on  both  fides,  indcmrufying  the  f^rSer 
for  the  injury  he  might  fuilaln  from  the  ioexccution  of  the 
Ag^eemeRt. 

Barbcyrac  demonftfates  very  clearly  t!:e  faHacr  of  Alt 
Ttafoning.  For  if  it  were  true  that  we  had  made  our  a^ 
grecment  dependent  on  the  truth  of  the  iBtcR:ger.?e  »hich 
1  had  received ;  the  intcirigence  Happenbg  to  be  ^Ife,  the 
•^recmcnt  would  be  abfolutely  void,  de/rchi  ccmdiiitmis^  atid 
the  fdler  eould  not  claim  damans  for  its  inexccn  ion-  Br.r- 
beyrac  afterwards  very  properly  lays  that  th'w  erriw-  in  the 
tootive  does  not  in  «n^  way  affea  the  t^^eaent.  fcdeed, 
»s  in  legacies  the  falfity  of  the  motive  whJch  the  teP.ator 
i»»  mentioned,  does  not  affea  the  legacy  and  prevent  4s 
being  vaUd;  becai2&  it  is  not  the  lefs  mie  that  the  tcr:a*or 
intended  to  bequeath,  and  it  Cannot  be  concluded  fiom  *l  it 
be  has  faid  as  to  the  motive  that  induced  him  to  beq^c:.t^:, 
tbat  he  mtended  to  make  the  Ic^^acy  depend<^m  on  tL?  tn.th 
tf  the  motive,  as  on  a  condition,  unlrfs  thl-:  doth  other-lils 
appear  :    fo,  and  a  fortiori^  it  ought  to  be  Uld  ^ith  r#-  -a  d 

B  ** 
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ta  agreexnent!^  tb&t  error  as  io  the  mdite  which  indti^ed 
oiLc  or.tiie  pai*iies  toccmtra£i»  has  no  i&flucnpt  on  the  a< 
grccinentt  and'doe»  not  prevent  its  validity;  becaufc  there 
is  much  Icfs  room  Co  prcfume  tiiat  the  parties  intended  to 
inakc  their  agreement  dependent  onth^  truth  of  this  mo« 
tiv«  as  on  a  conc^upu:  for  agreemei>ts  ought  to  be  inter*- 
preud  prout  sonant^  and  conditions  %Thlch  can  only  be  an* 
^lexed  to  thcml^y  th^vjU  of  both  parties,  ought  to  he  pre- 
fuiued  with  kfs  facility  than  in  a  teHaxnent. 

.-.  ^'      •       .'."-'.''  .5.  'II. 

Of  the  want  of  freedom* 

51.  The  af\ent  which  forms  agreements  ought  to  be 
free;  If  the  airent  of  one  of  the  contracting  parties  hsrs  been 
extorted  by  violence,  the  contrael  is  defec\ive.  However,  as 
the  affcAt,  though  extorted  by  violence,  is  an  a£rent  £uch  as 
It  iS|  voluntas  coacta  est  voluntas  (glolT*  ad  L*  21«  ^.  5*  If* 
hiad  met.  caus*)  it  cannot  be  faid,  as  in  the  cafe  of  error,  that 
there  ha*  been  abfolutely  no  contradl*  Thex'e  is  one,  but  it  is 
defective,  and  he  whofe  atfenthas  been  extorted,  or  his  heirs 
i>r  ai&gns,  may  have  it  annulled  and  refcinded,  by  obtain* 
Irig  letters  of  refciHion  for  tliis  purpofc. 

But  if,  fuice  the  violence  has  ceafed,  he  has  acceded 
to  the  contn^^l  either  cxprefsly,  or  impliedly,  by  fuffcrin^ 
the  time  of  rcllitution  (which  is  ten  years  fincc  the  violence 
ceafed)  to  elapfe,  the  defc5l  of  the  contrail  is  cured. 

22.  When  the  .violence  has  been  esercifed  by  the  per* 
/on  with  whom  I  contra6led,  or  when  he  has  participated 
111  it,  the  agre(;ment  is  Invalid,  both  s^cording  to  the  muni> 
cipal  law  which  gives  an  a6Uon  to  have  it  refcinded,  and  ae* 
cording  to  natural  law*  Tor  even  u  it  were  fuppofed  that 
there  refults  an  obligation  en  me  towards  you  ftx>m  the 
anient  wh)ch  I  giAve  to  the  coDtra6l)  although  it  vras  extort- 
ecl  by  violence  i  the-injulUce  you  comsnitted  towards  me, 
by  exercifii;^^  this  violence,  obliges  you  on  your  part  to 
liidemnify  me,  lor  >vhat  I  fufier  from  it ;  and  this  indem* 
)itikati9n  conJUils  in  relcaUng  me  from  the  obligation  which 
^  uu  compellecl  me  to  coatra^i.    Uenoc  it  ibUows  tEat  my 
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AcconJIa^  to  M't-  xi  is  rzLlr  ti«  ^:LzfiIr*l  ^  t  trn  'm^  « 

wiich  the  viclcsce  Las 
cheiflcatof 

•ccordiD^  to  this  wrffer.  «i  tic  rr-c^irs  cf  issrr  •: 
Uw,  mT  affect,  shhotrrt  £ivc=  'i  -i«  -r^»  ^  t  tinjrc 
fioned  lur  the  vloleoce.  is  tl<  3rf*  xa  lii::.  J  t^  -'.  f  ^-  -i 


•_  .'-.I 


r^  _c-^ 


^r.  i^-^z-z^^  ^ 


to  ppodacc  an  cb!iTatk>c  Ek^  tiit  r'l 

may  not  hare  the  njiVjrkr  of  t.G-f«rla^fL-  r.  -Birib  ^  ^-^i 

tt  m  more  adxionced  a^^ 

Puflfendorf  and  B::Tt«:.T2c  t^l-V,  «  ♦!-  ryiTzTz.  •-li 
on  the  principles  of  acre  ri^,T■^I  U-s*.  t  '-<t:  I  ici  *-  n-Tr-^i 
by  violence  to  contract,  the  ccr/.r2.Jt  ^c^ls  r  •  t-rr.  mr  .  -i  ca 
when  the  perfon  with  whom  I  coiua.^'  c%i  I^lI  w:.  '1  -re  la 
the  yiolence* 

Barbevrac  reafons  thus.  Tt  is  trje.  fivs  ht<.  this  ia 
aSent,  though  extorted  by  x-iokncc,  is  rV.l  an  a?V;:.t,  c:^ts 
voluntas  est  voluntas;  and  it  fufflces  :o  rtr.<?-r  vis  !^j.ll*.y'"«- J»ca 
irt  confe&t)  even  by  coudraint,  to  do  ▼lat  aaiuxal  !av"  i 
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Ud*^  or  to  abftain  from,  what  H  ceimxw^dt^  Hhut  ivts  « . 
c£riiUan  guilty  y»hen  he  facrificed  to  idote^  thou^  com* 
pdkd  by  tb^  fear  of  tqrturct  aiid  death.  Sut  although  an 
exVdrted  afleiit  be  an  aflual  affcnt,  it  docs  not  fufiice  validly 
to,  bHtid  uk  to  give  or  do  what  we  promifed ;  becaufe  natural 
Itfvir  leaving  to  our  free  and  fpontineoua  choice  all  ivbat  it 
allows,  it  can  only  be  by  a  free  and  fpontaneous  choice  that 
'We  may  bind  6urfelves  to  another,  to  give  or  do  what  natural 
law  allowed  us  to  give  or  not  to  give^  to  do  or  not  to  da* 

7. .  The  agreement  then,  IS  no  leCs  defeCUvCf  although  the 
perfon  with  who^n  I  wim  compelied  to  make  it,  bad  no  {hare 
i2^,the.  vioienpt  which  was  ex^rcifed  upon  me^  for  although. 
he  had  no  Chare  in  it,  my  aflent  is.  not  the  lefs  imperfect  i 
anddt  is  this  imperib£lion  of  alTent  which  the  law  regards* 
whep  it  difcharges  me  .frcm^the  obUgSjftion  Mhich  was  pre- 

teiided  to  re  Cult  from  it:   N'eque  enim  iex  adhibtnti  vim  irasci- 

•  •  •  " 

tirr^  Sed  pcuss  suceurrit ;  (r^  iniquum  Hit  videtur  id  ratum  ts$€^ 

fuod  alifu'iSf  non  quta  vofuttf  pact  us  esi^  sed  fuia  coactus  est : 

rlihil  autent  reftrt  per  quern  illi  necesse  fuit ;   iniquum  enirn^ 

juod  rescinditurf  facit  persona  ejus  qui' possum  est^  non  persona 

facicntis*    Senec.  controvert  xv.  36* 
f  r  • 

.  ,24.  Pufiendorf  excepts  %  cafe  in  which  the  obligaticnf 

l^theugh  contracted  under  an  impre(&on  of  fear  caufed  bf 

ihc  violence  which  was  exercifed  upon  me,  is  not  the  lefs 

T^Udv    It  Is  the  cafe  in  which  I  had.  promifed  to  a  perfon  to 

Ifive  him.  fomething  to  induce  him  to  come  to  my  affifiance 

^xkd  deliver  me  fram  the  violence  which  another  was  exer« 

ciUng  upon  me.    For  example.    If  being  attacked  by  rob« 

bers,  I  perceive  fome  one  and  promife  him  a  fum  of  money 

|f  he  will  come  and  refcue  me  from  tlieir  hands,  this  obli* 

gation,  although  contracted  under  an  imprelTion  of  the  fear 

of  death,  will  be  valid.    L.9.  ^.  l.ff.  ^wdmet*  causa.  Elc* 

Ranter  Pomponius  ait :  Si  quo  magis  te  de  %i  hostium  vel  latro* 

fium  tuerer^  aliquid  a  te  accepero^  vel  te  abligavero^  non  debert 

we  hoc  edicto  teneri  •  •  •  • .  ego  cnim  oper^  potius  mcit  mercedem 

mccepisse  tideor. 

• 

Keverthelefs,  if  I  had  promifed  an  exceflive  fum,  I 
plight  have  my  obligatioa  reduced  to  the  fumj  st  which.  ^ 
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)dl  MMrd  of  tbe  fervicc  kludicadetcd 

eftimatcd. 

35.  The  TiokBce  which  Thjates  a  caBfir&3 
of  the  vmnt  of  frecdon  onft,  sccardi:i^  to  tlie  rrT2cl7l 
of  the  RosBsui  U«;  be  a  Tioience  cmpabk  of  or^n:i;  m 
of  firmoeift ;  maxs  turn  ViZsx  ac^x/i^,  i^i  ^  rs  Vs^sr  cs* 

It  is  nrquifite  thir  the  partv^  who  preten-is  to  tiv*  b 
compelled  to  oontnct,  (ho^d  hare  been  xatinudarc^  b'-  us< 
fear  of  &  great  erS,  rsrfs  m^r^is  r^zll^  L-  5,  i  c-rj  f.i. 
either  in  his  own  person  or  that  of  his  c!.::drta,  cr  fcs^*" 
other  of  Ids  near  reUrio:^ ;  am  nihil  i-tt-.  -crt  :s  jr  ^^-  sc'» 
tai  Iff,  on  in  L'^zrij  szttz ;  L.  S,  L  3.  SI  if.  :/:.  It  <^:;:ht  ta 
be  an  eva  vbich  was  threatened  lo  bs  ir^pcfed  ir.laaurc* 
ouflj,  usiirfs  he  did  what  was  propofcd;  Kr*i«e  ^^«rs*'^. 

When  the  tscnaces  which  another  has  made  x:^  of  to 
compel  me  to  enter  into  an  cn.^j^trmeat  to  iiha,  are  cnlf 
vague  threats  of  a  diitant  crij,  bv  which  I  fj^cred  m^felf 
to  be  rainlf  intimidated,  although^  according  to  the  princi- 
ples of  the  Roman  law,  the  eontrafi  be  not  rep-jttd  ^St  rlr^ 
on  account  of  the  want  of  Creedom  xn  the  afTent,  h  is  not  ^o 
be  concluded  that  foch  a  minmTe  cught  to  remain  ;:*;• 
poniihed  and  that  the  eontra«5^  ought  to  (land  rood.  The 
law,  7  ff.  dL  tit.  lays,  indeed,  ^i  ya/j  mctic-J^yj^  rrx.  ic^'i-* 
fruttrm  timucit^  rSM  BOtr  KDScTtm  nou  rcstizuiiur.  Bat  it 
docs  not  tdj  abfolutelr  nsn  rcTtituxtjr,  If  the  contraft  does 
not  ^  in  this  cafe,  on  account  of  the  ^f^nc:  of  what  the 
law  judges  to  be  requifite  to  the  freedom  of  the  aflcnt,  it  is 
delectiTe  on  account  of  the  want  of  good  Ldth,  vhich  ought 
to  reign  in  all  contracts. 

This  manoeurret  of  which  the  perfon  with  whomi  co:^ 
traEled  made  ufe  of»  is  an  injnltice  which  binds  him  to  me 
for  the  reparation  of  the  injury  which  it  has  occafioned  me 
and  tius  reparation  conliils  in  the  refci  Jion  of  the  contra^. 
Orof  tuSy  dicto  loc9* 

If  it  b  by  the  zSi  of  a  third  perfon  that  1  fuffered  myfclf 
to  be  intimidated,  and  he  with  ^  Uom  I  contraSUd  had  no  il 
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Jiii  it,  tlic  contitaa wilLbe  valid :  and  I  IbaU  have  the  aAt^ tfr 

^y/(^  againii  him  alone,  wIk)  intimidated  me* 

4        All  thefc  pruKi^les  of.  the  Roman  law  arc  Tery  juftt 

«and  drawa  from  natural  law,  except  that  the  one,  vhich 

admits  of  iio  fear  as  fuilicient  to  vitiate  a  contra£l  on  ac* 

count  of  the  wanv  of  freedom,  but  that  which  is  capable  of 

moving  the  firmed  i)(um>  is  too  rli^id  asd  ought  not  to  be 

literally  received  with  us.    In  fuch  a  cftfe  regard  ought  to 

'Ve  hud  to  tlie  age,  fex  and  coudiiion  of  the  parties ;  and  a 

%'car,  which  Ihould  not  be  deemed  fuflvcient  to  intimidate  a 

*man  of  ripe  age  and  a  l'oldier>  and  confequently  to  have  oc* 

"daiioncdtliererctiljon  if  the  contract  which  he  had  made, 

Viay  be  held  fufficient,  in  tlie  cafe  of  a  woman  or  an  old 

• 

maa«     See  Bnmeman  ad  L»  6,  fif.  Si-^od  met.  causoj  and  the 
authors  he  cites. 

26.  The  violence  which  may  give  room  for  the  refcilTioii 
of  A  contra(:%  ought  to  be  an  unjud  violence,  adversus  bows 
mores ;  L.*  3,  ^.  1.  £[.  d»  tit.    Legal  means  can  never  pafa  for 

,a  viulence  of  this  fort*  Therefore  a  debtor  cannot  attack  a 
'contrail,  which  he  has  made  with  a  creditor,  on  the  pre^ 
tence  t^at  he  was  intimidated  by  the  threats  of  the  creditor 
to  exercife  the  right  which  be  had  of  imprifoning  him ;  nor 
even  under  the  pretence  tliat  the  contrail  was  made  in  a 
prilbn,  if  the  creditor  might  have  lawfully  detained  him 
there.  The  law  22,  ff*  ^^od  met,  causa^  which  fays,  ^t  in 
career  em  quern  detrusit  u%  aliquid  ei  extorquerety  quicquid  <A 
hanc  causem  factum  estj  nuliius  momenti  est^  ought  to  be  un- 
dcrllood  of  an  illegal  imprifonmenU  See  Wifenbach,  Fm  1^ 
dhp,  13,  It.  22. 

27,  Neither  is  the  fear  of  difpleafmg  parents,  or  other 
perfons  to  whom  reverence  is  due,  fulFicient  to  vitiate  a 
contrail  made  under  the  imprefTion  of  fuch  fear ;  L.  22,  fT. 
de  Rit.  nupt.  L.  26,  <}.  1,  fi*.  de  Pigiu  (^  Hyp.  Duaren,  ad  fu 
tit,  ^  Wifenbach,  disp,  13,  c/i.  13,  C^c.  But  if  a  pciibn  who 
has  autliority  over  another,  ufcs  ill  treatment  or  threats,  to 
induce  him  to  contract,  the  contract  may,  according  to 
cumltancesi  be  liable  to  refcifligA. 
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Of  frauds 

%t*  We  call  fraud  every  fpeczes  of  trttfice  ufed  to  de- 
ceive. Labco  dcfitit  dolum^  ommm  calliditatem^  faltaciam^  ma- 
ckinationcm^  ad  circumvcniciutiimy  fulUnduntj  dccipietidiim  oltt^ 
mm,  adhihtiatni  L*  I»  )•  S,  ff.  d€  JDoL 

29.  Whta  one  party  has  been  Induced  to  cotitra(\iythe 
iraad  of  the  other)  the  coQtracl  is  not  abfolutely  and  elTcn- 
tially  Toid ;  becaufe  au  alTent,  although  obtained  by  iurprife, 
is  iliU  an  ailent ;  but  this  contraSk  is  deiWi^ire,  and  the  pac- 
ty  who  is  furprifed  may  (within  ten  years)  by  obtaining  let- 
ters of  refciirion,  have  it  reftcinded ;  bccaufc  it  is  contra:  y 
to  the  good  faith  which  ought  to  reign  in  all  contra€\s. 
Add  that  if  my  promife  binds  me  to  you,  the  fraud  you  ex« 
ercifed  upon  me  in  taking  this  promife  from  me  by  furprife, 
binds  you  to  indemnify  me,  and  confequently  to  difcharge 
me  firom  my  promife. 

SO.  In  a  moral  lighti  we  ought  to  vJew  as  contrary  to 
good  faith  every  thing  that  deviates*  in  the  leufl,  from  the 
mofl  exact  and  fcrupulous  Gncerity.  Mere  diflimulation,  ar^ 
to  what  concerns  the  thingi  which  is  the  objc6t  of  the  c<^n« 
tra^  and  which  the  party  witli  whom  I  contract  has  an  in- 
terell  to  know,  b  contrary  to  good  faith.  For  fmce  we  are 
commanded  to  love  our  neighbour  as  ourfclves,  it  cannot  be 
permitted  us  to  conceal  from  him,  what  we  would  not  x^iHx 
ihouldbe  concealed  from  us,  were  wc  in  his  place.  See  this 
matter  treated  at  large  in  the  Trait€  du  Contrat  dt  Vcnte^ 
part.  2,  ch»  2  ;  part  3,  sect,  2. 

But  courts  of  jufticc  could  not  liften  to  a  party  who 
would  complain  of  fuch  flight  breaches  of  good  faith  of 
which  the  perfon  he  contracted  with  xAight  have  been 
guilty:  otherwife  tli^rc' would  be  too  many  agreements 
liable  to  be  refcinded.  It  would  be  a  iburcc  of  much  liti* 
gation  and  of  much  ob(lm6lion  to  commerce.  It  is  only 
what  is  openly  contrary  to  good  faith,  that  may  be  regarded 
by  them,  as  a  fraud  fuHicicnt  to  give  occafion  for  the  rc- 
fci&on  of  %  contrail,  fuch  as  the  mansuvres  and  artifices 


•4  AtTREAPl-S-Er'  ON 

which  one  of  the  parties  tnlght  kave  employedi  in  order  to 
induce  the  other  to  contrail ;  and  thofe  artifices  and  ma* 
noeuvrcs  oujjlit  to  l?e  fully  proved  :  Dolum  non  nisi  p4ir^icuis 
iudiciis  probari  couvaiit ;  L*  6,  CW.  de  JJoL  maU 

31*  It  is  only  the  fraud  which  has  given  rife  to  the 
contrail,  that  may  give  occaiion  for  the  refciHion  of  it:  Mtz. 
the  fraud  by  which  one  of  the  parties  has  induced  the  other 
to  contract,  who  would  hot  ha^  e  contracted  without  it.  All 
other  frauds,  which  intervene  in  contracts,  give  only  a  right 
to  dan\ages,  &s  an  indemnification  for  the  injury  which  the 
party  defrauded  fuitains- 

52.  It  is  requifite  alfo,  in  order  that  I  may  claim  the 
refcillionof  my  engagement!  that  the  fraud  which  has  been 
made  \ife  of)  in  order  to  induce  me  to  contra6t,  ihould  have 
been  committed  by  the  party  with  whom  I  contradkd,  or 
at  lead  that  he  lliould  have  p^irticipated  in  it.  If  it  liaa  been 
committed  without  his  participation)  and  if  I  have  not  be- 
lides  been  enormoully  injured)  my  engagement  is  valid  an4 
U  not  ruble  to  rcfci(f:on.  I  have  only  an  action  for  damaget 
againit  the  party  who  deceived  me« 

S.  IV. 

Of  lesion  between  persons  of  age* 

53.  Equity  ought  to  reign  in  all  agreements.  Hence 
It  follows  that  in  all  contracts  of  intereils  in  which  one  of 
the  parties  gives  or  does  fomething  in  order  to  receive  an- 
other thing  as  the  price  of  what  he  gives  or  does,  the  in- 
jury  or  leHon  which  one  of  the  pai*ties  fufiers,  although  in- 
deed the  other  party  had  not  recourfe  to  artifice  in  order  to 
deceive  him,  is  alone  fufficient  to  render  the  contrail  defec- 
tive. For  as  equity,  in  matters  of  commerce,  conlilts  in  e- 
quality,  whenever  that  equality  is  broken  and  one  of  the 
parties  gives  more  than  he  receives,  the  contra6t  is  de- 
fective, becaufe  it  is  contrary  to  the  equity  which  ought  to 
reigu  in  it. 

Befides  the  aCTcnt  of  the  party  injured  is  im.pcrfca : 
ibr  he  only  confented  to  give  what  he  parted  ^with  in  the 
contract,  under  the  falfe  fuppofition  th&t  what  >.e  received 
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in  its  place  was  equal  to  what  he  gave ;  and  he  was  in  the 
dirpofition  not  to  have  ^^iven  Is  if  he  had  known  that  what 
he  received  was  not  worth  as  much. 

But  it  is  to  be  obferved,  1. 1!  at  the  price  of  things  does 
not  coniUi  in  an  indivifiblc  point.  There  is  a  certain  fpace 
within  which  the  parties  are  permitted  to  range.  And  there 
is  no  lelion  and  confequently  no  iniquity  in  a  contra6t,  tm- 
lefs  that  which  one  of  the  parties  has  received  be  abov« 
the  higheft  price  of  the  thing  which  he  gave,  or  below  the 
lowed.     TraiU  da  Contrat  de  Ventc^  A*  242. 

94.  II.  Although  every  lefion,  whatever  it  may  be,  ren- 
ders contra6b  iniquitous  and  confequently  defe6Uvey  and 
coafcience  requires  the  juH  price  to  be  fupplied ;  yet  per- 
fons  of  age  are  not  admitted  to  attack  their  agreements  in  a 
court  of  judice  on  pretence  of  lefion,  unlefs  the  lelion  be 
enormous.  Which  has  been  wifely  eflabliflied  for  the  fafetf 
and  freedom  of  commerce,  which  requires  that  agreementa 
may  not  be  eafily  fet  afide.  Otherwife  one  would  not  dart 
to  contracl,  left  the  perfon  he  contra6lpd  with,  imagining 
himfelf  to  be  injured,  ihould  fue  him. 

The  lefion  is  commonly  efteemed  enormous  when  it 
exceeds  the  juft  price  by  one  half.  The  perfon  who  has 
(hffered  this  lefion,  may  (within  ten  years  after  the  con* 
tra£l)  by  obtaining  letters  of  refciflion,  demand  to  have  it 

annulled.     Traite  du  Contrat  dc  VentCj  part.  5,  rA.  3,  s'<ct.  2. 

35.  There  are  however  certain  agreements  in  which 
equality  is  more  particularly  required.  Such  are  divifions 
between  co-heirs  and  co-tenants;  Molin*  de  Uiur*  qu^sU 
U.  n.  18i. 

With  regard  to  thefe  agreements,  it  faifices  that  the 
lefion  Ihould  exceed  the  juft  price  by  one  fourth,  to  give 
occafion  for  reilitution. 

This  is  what-pra6Utioners  call  ^<  lefion  from  the  third 
to  the  fourth ;"  v/s.  that  which  runi»  between  the  third  and 
the  fourth,  which  may  not  go  quite  to  the  third,  but  which 
ought  at  lead  to  exceed  the  fourth.  For  example.  If  1  have 
been  injured  in  a  divifion  in  which  I  ought  to  have  received 
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13000  livres  for  my  (hare,  it  is  not  requifite,  in  order  ihtt 
I  may  have  relief,  that  the  leHoni  which  I  have  fuffered, 
ihould  amount  to  4000  livres,  which  is  the  third  of  wbat  I 
ought  to  have  had,  it  fufHces  that  it  exceeds  3000  livres, 
the  fourth  of  it*  Imbert.  Enchirid^  title  Division  ^  Partajpe 
mill  fait. 

36.  There  are  cerUdn  agreements  againft  which  per* 
fons  of  age  cannot  be  relieved  on  the  fcore  of  le&on,  how- 
ever enormous  it  may  be. 

Such  are  tranfaflions  according  to  the  edt£lof  Francis 
II.  in  April,  1560.  Thus  are  called  the  agreements  which 
take  place  relatively  to  pretenilons,  for  which  there  is  a  fuit 
depending  or  about  to  be  iuilituted  between  the  parties. 

The  reafon  of  this  edidt  is  drawn  from  the  particular 
nature  of  thefe  agreements.  In  the  other  contracts  of  in- 
tereft,  each  of  the  parties  has  an  intention  to  receive  as 
much  as  he  gives,  and  to  give  up  nothing  that  belongs  to 
him  I  his  aifent  then  is  not  entirely  perfect  when  he  is  in- 
jured, (ince  in  that  cafe  it  proceed >  from  the  ei*ror  in  which 
he  is,  that  he  receives  as  much  as  he  gives,  and  it  is  on  the 
ground  of  this  defeCt  in  his  i^ifent  th^t  he  is  allowed  to  feck 
to  be  relieved  from  his  ccntra6l.  On  the  contrary,  in 
tranfadlions,  from  the  very  nature  of  thefe  agreements,  the 
parties  have  «n  intention  to  avoid  a  fuit,  even  at  the  ex« 
pence  of  what  belongs  to  them. 

From  this  principle  it  follows  that  the  edidl  is  not  to 
be  extended  to  agreements  that  would  determine  no  con- 
teilation,  and  which  for  example  Ihould  contain  nothing 
cUe  but  a  divifion,  although  the  notary  might  have  (lylcd 
them  transactions*  For  it  is  not  the  name  which  the  notary 
givck  to  the  inftrumeut,  but  the  nature  of  it,  which  ought 
to  restulate  its  eife6l. 

37.  Neither  is  relief  often  granted,  on  the  fcorc  of 
Icfioiy,  in  contracts  in  which  the  price  of  the  thing,  which  is 
tlie  objcdi  of  the  contraQ,  being  very  uncertain,  it  is  diffi- 
cult or  almoft  impofTible  to  determine  its  juft  price,  and 
confequcntly  to  judge  whether  there  is  Icfion  beyond  one 
half  of  the  juli  price. 
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'Soeh  is  the  cMitnA  of  fale  of  the  right  to  the  eftate  of 
A  deceafed  perfoDs  for  the  uncertainty  of  the  debts  which 
suy  appctf»  renders. the  valtts  of  fuch  rights  very  un- 
ctrtain. 

Such  eve- all  aleatory  contrails :  for  although  the  rilke 
which  one  of  the  parties  takes  upon  himfelf,  be  Ibmething 
appreciable  in  xnoney>  itsauftbe  conceded  that  it  is  very 
d.&;:ult  to  determine  the  juft  price  of  them*  For  this  rea- 
fon  relief  is  f^doni  granted,  on  the  fcore  of  lefioni  on  cosi- 
tra6U  of  life-annuities,  infurance,  &c* 

38.  Nor  is  the  purchafer  of  an  eftate  at  more  than  one 
half  of  its  juft  price,  admitted  to  relief  on  the  fcore  of 
ledon  alone,  when  what  exceeds  the  intrinCc  value  is  the 
price  of  affection.  Trahc  du  Contrat  di  Vente^  part»  2,  chap* 
2,  art.  4,  §•  3« 

$9*  Neither  are  contrails  which  have  perfonal  proper- 
ty alone  for  their  objedt,  liable  to  be  fet  afide  on  the  fcoi;e 
of  le&en  alone,  however  great  it  may  be.  Coutumt  d'OrUatiSy 
R*  446. 

• 

The  reafon.of  this  right  is  perhaps  that  our  anceftors 
made  wealth  to  confift  in  real  property,  and  placed  little 
value  in  moveable  things.  Hence  in  our  jurifprudence  lefs 
re^^ard  is  paid  to  perfonal  property.  Another  reafon  may 
be  drawn  from  the  frequent  commerce  in  this  hind  of  goods, 
which  pafs  through  a  number  of  hands  in  a  Chort  time- 
This  commerce  would  be  ob(lru6led,  if  contra6ls  relating 
to  it  were  liable  to  be  refcinded  on  the  fcore  of  lefion. 

Nor  is  lefion  a  caufe  of  relief,  in  the  cafe  of  a  leafc 
For  a  leafe  includes  only  a  dlfpoiition  of  the  proiits  of  ati 
eilate,  which  are  perfonal  property. 

Of  lesion  with  regard  to  minors* 

40.  All  that  has  been  faid  befoi*e  relates  to  petfons  of 
age  only.  Minors  are  relieved  againft  tlieir  agreements, 
not  only  in  the  cafe  of  an  enormous  lefion,  but  in  the  cafe 
of  any  lefion  whatever.  And  this  relief  is  extended  to  theni» 
even  in  thojfe  cafes  in  which  we  have  faid  th:U.perfons  tjf 
age  arc  not  admitted  to  be  relieved,'  fuch  as  in  tranfacUons. 
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The  brdlrtance  of  1J39,  ar^.  f3*y'1flft lulled ttJ  t!m« 

.within  vhich  minors  are  to  apply  for  this  retirf;  it  do€^ 

jnct  perirat  thA:zn  to  b&  admitted  to  it  after  theirlhirty-filtis 

vcar. 

♦ 

Obferve  that  the  ordinance  has  not  taiA'ttnyimr  after 

•  coming  cf  age ;  becauic  there  arc  provinces  in  which  on« 

'  is  of  age  at  twenty,  as  in  Normandy.   It  has,  in  this  rcfpe^ 

placed  every  individual  on  the  fame  footing.   They  are  all 

reli^:vabIe  till  the  age  of  thirty-five  yeara  completed. 

41.  There  are  certain  agreements  againft  which  tni* 
nors  capable  of  contrafUng^  that  is  to  fay  emancipated,  ar« 
not  relievable  any  more  than  perfons  of  age,  on  the  fcore 
of  leiion  alone.  Such  are  their  agreements ,  relative  to  the 
alienation  or  acquiiition  of  perfonal  property.  Coutumr  d*Oi^ 
ItanSy  art*  446. 

■ 

We  (hall  fay  no  more  on  this  head,  intending  t%  trcit 
of  the  fubje6t  in  a  particular  treatife. 

S.  VI. 

Of  the  vfant  of  consideration* 

42.  Every  engagement  ought  to  have  a  lawful  ccafi* 
deration.  In  contracts  of  interefl,  the  confideration  of  th« 
engagement  which  one  of  the  parties  contracts,  is  what  the 
other  gives  or  engages  to  give,  or  the  riik  he  takes  on  him* 
fclf.    In  contracts  of  beneficence^  the  liberality  which  one 

'  of  the  parties  defires  to  exercife  towards  the  other,  is  a  fuf- 
ficient  confideration  for  the  engagement  he  ccntra£U  with 
htxn-  But  when  an  engagement  has  no  confideration,  or 
which  is  the  fame  tiling,  when  the  confideration  under 
which  it  is  contraeled,  is  a  falfe  confideration,  the  engage- 
ment, is  void  and  the  contradt  ^hich  contains  it  is  null. 
For  example.  If  falfely  believing  that  I  owe  you  a  fum  of 
ten  thoufand  livres,  which  were  bequeathed  to  you  by  the 
will  of  my  father,  that  was  revoked  by  a  codicil  of  which 
I  had  no  knowledge,  I  engaged  to  give  you  a  piece  of  land 
in  lieu  of  it ;  this  contra6t  is  null,  becaufo  the  confideration 
of  my  engagement,  which  was  the  difcharge  of  the  debt^ 
happens  to  be  falle :  therefore  the  faifity  of  the  conddcra- 
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Ha  tpjlemrin^  not  oldy  will  yoa  hftve  no  aCtion  to.  clsim' 
ibe  land  firom  me,  but  if  I  had  delivered  it  to  you,  I  fliould 
kiTo  an  a^ion  to  reco^r  it  back.  This  acUoa  is  called 
tufdiciu^  sine  came^  See  tit.  ff»  (UCoudm  sine  causa. 

il.  VTheivthe  eonfideration  fof  whidb  the  engagement 
has  been  contra6tod.is  contrary,  to  jitftice,  jgood  ^th  or,  mo* 
ality,  tKc  engagement  ii  null  as  well  .as  the  contra5k  vhich 
containa  \U  Tbispriacigle  lervea  for  the  deciHon  of  aqueiUon* 
which  often  occu».    A  mortgaged  eftat&ts  fold  tmdser  a  de- 
cree ;  t^e  mortgagor  fiipulates  with  the  laft  bidder  that  h» 
(hali  gire  him  a  certain  fum  of  money,  for  which  the  former- 
will  furrender  to  the  latter  tlie  title  deeds.    It  is  aiked  whe- 
ther this  be  a  valid  agreement  ?    In  other  words,  whether  it 
be  contrary  to  juiUce  ?    It  certidnly  is.    For  the  Utle  deeds 
are  acceSory  to  an  eftate*  as  the-fceys  are  to  a  houfe ;  and  it 
is  the  nature  of  acceCTory  things  to  belong  to  the  owner  of 
the  principal  thing  s     acccssaria  s$quiuuur  juM  ac  dominium  ril 
principdlum.    The  title  deeds  then  belong  tp  the  laft  bid-' 
dtr  i  for  the  CUe^  in  transferring  to  him  the  property  of  the 
eaate»  transferred  to  him  alfo  that  of  the  title  deeds.    The 
mortgagor  in  mortgaging  the  land  contented  that,  in  cafe  of 
failure  of  payment,   the  creditor  might  obtain  a  decree  fcr 
the  iale  pi  it :  hence  iie  bound  himfelf  tp  furrender  it,  with 
the  title  deeds,  totheiaa  bid4er,  as  if  he  had  fold  it  himfeU: 
He  cfouaot  then  retain  them,  without  injuftice.    The  agree- 
ment,   by  which  he  exa£U  money  from  the  laft  bidder,  has 
a  coniideration  contrary  to  jofticee    this  renders  it  null. 
Therefore,  not  only  is  an  a£kiM  denied  to  the  mortgagor  to  re- 
cover the  fum  which  was  promilkd  him,  but  if  the  laft  bidder 
had  paid  it,  he  would  have  an  »6Uon  to  recover  it  back. 

Obferve  that  with  regard  to  this  a£Uon,  care  ought  to 
be  taken  to  dUUnguilh,  whether  the  coniideration  for  which 
tijinc  thing  has  been  promifod,  is  contrary  to  juftice  or  mo» 
ralityp  on  the  part  of- him  alone  who  ftipulates,  or  on  that  of 
both  parties.  An  example  of  the  firft  cafe  is  that  which  vire 
hsiire  juft  given.  When  the  mortgagor  requires  from  the  laft 
bidder  a  fum  of  money  for  the  delivery  of  the  deeds,  it  b 
the  mortgagor  alone  who  a£ts  cbntrary  to  juftice  ^and  good 
i  the  laft  bidder  on  his  part  does  nothing  contrary  lo 


A  xaaiATisE'oa 


themr itt  protmfingthe nioney  t6  obtain  thedeeds  wbtl^^ 
\tanU|  and  whieh  are  nfiifed  him  iiidumt  U.  It  is  in  Aidl 
BifisStf  and  in  fiinilar  ones,  ■  that  there  if  gi^uad'to  T^corril 
back  what  has  been  paid  in  execution  of  th^  agreement*      1 


An  escample  of  the  feoond  cafe  is  ^cn  an  officer  proi 

xmfed  a  fum  of  money. to  a  foldier,   if  fec-ifroiild  fi^  -a  dni^ 

viih  a  foldicr  of  another  regiment.  TfeeconCdcraiionof  thS 

agreement  is  contrary  to  good'  lAoral^if -on  b«tb- fides.     Fdl 

Ae  officer  has  nOt  a£led  the  leb  contn&i-y  to  law  and  to  ^o4 

morals,  in  making  this  promife^  than- the  foJdicr  in  lalcceptJ 

ing  it.  This  fecond  cafe  agrees  ifith  Ac  firft  in  this,  that,  a$ 

in  the  firfti  the  engageiftent  is  «U1I,  being  made  on  a  confi- 

deration  which  is  contrary  to  good  morals :  confequcntly  no 

aCUon  can  be  grounded  on  it ;  and  the  foldter,  Vho  foui^ht 

the  duel>  cannot  recover  .the  -fora,  which  the  officer  prom i fed 

kimfor  It.   .But,  -'tliis  fecond  cafe  difiers  from  the   firfl  in 

this^  that  if  ia  execution  of  the  contra6l,    altho'  it  be  mill, 

tbe  oScer  has  paid  the  fum  agreed,  he  will  hare  no  right  to 

veborerit  backf   as  ki-^e  preceding  cafe;  *  For  the  officer, 

wJhohaspromifed  the  reward,  has  nolrfs  finned  agzunfl  the 

laws  and  good  morals ^tksA  thcfoldrer  to  wifotxl  he  promlf- 

cdit.    He  is  unworthy  bf  the  afliftancc  of  the  law  to  recover 

it  back.  This  double  decifion  is  in^he  Voi*ds  of  the  law :  iJ^i 

donthkst  accipicnti^s  tuppitudo  verstrtitry^an  posse  repcti  dicimus 

•  •••*•  ^U)tiet  autetn  acciphntis  turpitude  ^ersaiur^    repcti 

pticit ;  L.  S,  L*  4,  ^.  2^  ff.  de  Condict.  ob  tiirp,  causa. 

44.  It  is  not  to  be  doubted  that,  according  to  what  we 
tiave  jnft  edablifhed,  if  I  havd  promlfed  fomeihing  to  ano- 
ther to  commit  a  crime,  putaj  to  beat  my  enemy,  I  am  not 
legally  bound  to  keep  this  promife.  "  There  is  more  difficul- 
ty, in  a  moral  view.  Gi*otius  (  it.  xt.  )  contends  tliat  fuch 
promifes  are  not  indeed  obligatory,  asiong  as  the  crime  has 
not  been  committed,  and  that  until  then,  he  who  made  the 
promife  may  recall  it  by  a  contrary  order ;  but  that  as  fcou 
as  the  crime  has  been  committed,  the  promife  becomes  ob- 
ligatory, ZiSvrtW  IJX  foro  ingis  fi^iuforoconscientU,  His  rca- 
fun  is  that  the  promife  is  defe6Uve,  inafmuch  as  it  is  an  in- 
ducement to  a  crime,  and  this  defeat  ccafts,  when  the  crime 
is  confummated*    The  de£^  of  this  promife  ceafmg  to  ex- 
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tA,-fi0lblDg  can  prevent  its  having  its  effoSV)  vbich  is  t^  Vmd 
tke  perfoa  who  made  it  to  the  per&rmancte  of  it.  He  cites 
tke  example  •f  the  Patriarch  Judabi  who  pcrfiarmed  Ae  pro- 
mife  he  had  made  to  Thamar* 

Pttlfeiidorf  thinks,  on  the  contrary,  that  a  promife  made 
to  another  to  induce  Imn  to  commit  a  crime,  is  no  iefs 
obligatory  after  it  is  committed  than  before.   Becaufe  the 
reward  of  the  crime,  which  the  performance  of  the  prcmife  ^ 
contains,  after  the  crime  is  committed,  is  fometbing  no  lefs*^ 
contrarf  to  natural  law  and  good  morals  than  the  invitatiofd' 
to  a  crime.    If,  after  the  crime  has  been  committed,  the  per- 
furmaAce  of  the  promife  can  no  longer  be  an  inducement  to 
the  commiflion  of  it,  it  may  be  an  inducement  to  commit 
others.   Beiides,  every  obligation  pre-fuppofes  a  ri^ht  iir  the! 
perfon  to  whom  it  is  contracted.  When  I  have  promifed  fome* ' 
thing  to  another  for  committing  a  crime,  his  acceptance  of  the* 
pTojnx£e^  is  no  kfs  criminal  on  his  part,  than  the  promife 
itfejf  on  mine:  and  can  a  right  be  atqmred  by  a  erime? 
Can  it  be  believed  that  natural  law  iavours  criminals  fo  far 
as  to  infure  to  them  the  falarjr  of  their  crimes  \  Thefe  rea« 
foos  determine  me  for  the  opinion  of  Puffendorf. 

45*  I  fubicribe  likewife  to  the  decifion  which  he  after* 
wards  gives ;  that  if  I  have  voluntarily  paid,  after  the  com« 
miifion  of  the  crime,  what  I  had  promifed  to  another  td 
induce  him  to  commit^it,  I  have  no  more  right  to  reclaim 
it  inforo  co7iscienti€  than  in  for o  Ifgisy  although  I  have  paid 
what  I  did  not  owe.     It  is  true,  that  both  the  natur&l  and 
znunicipal  law  give  a  right  to  reclaim  what  lias  been  paid, 
-« ithout  its  being  due,  when  the  payment  has  been  'made 
through  error.    It  is  fuppofcd  then  tiiat  the  payment  w9A 
made  under  a  fort  of  condition,  that  there  ihould  be  a  right 
to  claim  back  what  is  paid,  if  it  be  afterwards  difcovcred 
thst  the  thing  was  not  due.    Although  this  condition  ^"as 
xvDt  expreHcd,  it  is  implied.    It  is  conformable  to  the  difpo* 
l&tion  and  will  of  the  perfun  who  paid.    Equity,  which  for« 
bids  us  to  avail  ourfelvcs  of  the  error  of  another,  in  order 
\o  enrich  ourfelves  at  his  cxpence,  implies  this  condition. 
But  a  like  fuppoQtion  cannot  be  made  in  the  cafe  we  are 
conildering.    He  who  pays,  does  fo  with  a  per  feci  kno¥r» 
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Ifdgf  ^f  th<  caufe  Tor  which  he  pays :  he  cannot  confisqUitiU 
ly  retain  any  right  to  claim  back  what  he  voluntarily  parts 
vdtixy  l^^ving  a  perfc^  knowledge  of  every  circumftance.  It 
is  true,  it  is  contrary  to  natural  law  that  one  fliould  be  re« 
wai^dcd  for  a  crime,  and  the  repentance  which  the  perfoa 
who  committed  it  ihould  have,  ought  to  induce  him  to  gire 
up  the  reward  which  he  received  for  it :  but  this  forms  but 
an  imperfe6t  obligationi  of  the  kind  of  thofe  we  fpoke  of  in 
the  beginning  of  this  treatiCc)  n.  1,  and  which  give  to  no  one 
the  right  of  requiring  the  performance  of  them. 

i6.  Has  apromife  a  lawful  confideration,when  it  is  made  to 
one  to  induce  him  to  do  or  give  what  he  was  already  bound 
to  do  or  give  I  Puffenlorf  in  this  cafe  didinguiflies  very  pro* 
perly  the  perfe£t|   from  the  imperfe£t  obligation.     When 
the  obligation  was  only  an  imperfe6l  obligationt  the  promife 
hat  a  lawful  confideration  and  is  oblit^atory.    For  example. 
If  I  have  promifed  fomething  to  another,  if  he  would  render 
me  a  fervicej  although  gratitude  for  benefits  he  had  rccciv- 
ed  from  me,  bound  him  to  render  this  fervice  to  me  gratuit- 
QU&y,  yet  the  promife  I  made  to  him  has  a  lawful  confide* 
rationand  is  obligatory.     For,  as  I^ad  no  right  to  require 
this  fervice  from  him,    he  might  lawfully,  though  not  de- 
cently, require  that  I  ihould  promife  him  fomething,  in  ex* 
change  for  the  right,  which  I  had  not  beforct  of  requiring 
this  fervice  from  him. 

On  the  contrary,  when  the  obligation  is  a  perfect  obli* 
gation,  the  promife  which  I  make  to  my  debtor  to  give  him 
fomething,  if  he  will  do  what  he  is  bound  to  db,  is  a  void 
promife:  for  it  has  an  unlawful  confideration,  when  he  re« 
quired  that  I  (hould  make  the  promife.  Such  is  tliat  of  which 
we  have  fpoken  before,  made  by  the  laft  bidder  to  the  mort* 
gagor  to  induce  him  to  give  up  the  title  deeds  of  the  cAate 
which  was  put  down  to  him*  For  being  bound  to  give  them, 
it  is  an  exac\ion  on  his  part  to  require  the  promife  of  fome* 
.thing  for  it. 

But,  although  the  obligation  be  a  pcrfe6l  obligation,  if 
the  promife  which  1  made  to  my  debtor,  if  he  would  do 
what  he  was  bound  to  do,  is  a  promife  which  I  made  volun- 
-tarily  without  his  requiring  It ;  the  promife  is  valid  and  hal 
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(  ImrfuU  confi^ention*    The  confideration  beim;,  in  fuel). 

calc,  "the  libetalh^'  whitfh  I  wilbed  to  exerufe  towards 
him.  ;•-......;  .i 

*   »        '      *   "^ 

Of  the  trfljft  ofMgation  in  tke'pefsdn  w^ojirdmsis. 

Kt.  U  is  of  the  cffcnce  <if  agreements  which  ^onfift  in^ 
ptoi&i'&xig  fomething)  that*  tJicy'prodiicc  in  Ihe^bcrfon  who 
made  ^te  promift  an  obligation  that  binds  him  to  pcrFor^ 
it.  Hence  it  follows  that  as  there  is  nothihg  inore  cohtru- 
nr  to  the  dbligafion than  the  abfcAow  freedom' which  might 
be  left  to  him^  to  do  or  not  to  do  wh&t  Repfomifed^  the 
agreement  which  would  leave  Jthis  entire  (Veedbm*  would 
be  abfolutelf  Toid»  on  account  of  the  want 'of  obligation*  If 
then,  for  eseampley  I  were  to  agree  with  you  to  gtr^  foifii 
certain  thing)  if  I  ]jleafff|  the  agreefa^nt*. would  bef  abfo-^ 
lutely  void. 

The  Roman  lavryBis  thought  it  was  otherwffe  of  an 
agreement  by  which  one  ihouid  ptt>mife  to^o^fbmethiiig  when 
he  pleaded.  They  thougbt.tbat  ^hafe*ez|>reJ9r)on8.fltd  not  leave 
;t  to  the  choice  of  the  perfon  who  made  -the  promt&t  to  do 
or  not  to  do  what  he  pconodfed  ;  that  it  o^ly  ieft  jto  his  choice 
the  time  vffien  he  fhould  do  it ;  and  that  thus  the  .agreemeAC 
was  valid  and  bound  his  heirs,  if  he  died  without  perform^ 
ing  it.  '  L.  46.  ^.  2  tJ*  3.  ff.  de  verb*  oblig.  But  there  is 
room  to  believe  that  this  fab  tie  di(lin6lion  would  not  be  ad- 
mitted with  uSf  and  that  fuch  an  agreement  would  not  be 
more  vadid  than  the  other.' 

48.  There  is  dn  a6lual  obligation  when  I  promtfe  to 
giv^  yoy  fuch  a  thing;  if  I  judge  it  nason^le:  for  then  it 
is  not  left  to  vay  choice  to  give  or  not  to  give  it  to  you, 
iince  I  am  bound  to  do  it,  .in  ca£e  it  be  rcafona))le*  L*  3* 
^.  r.  Leg*  3. 

Finally,  although  I*  have  pronufed  a  thing,  under  a  po* 
tential  condition,  fo  that  it  depends  upoajny  will  to  perform 
it  or  not  to  perform  it ;  as  if  I  promifed  you  ten^  piftoles  ixv 
cafe  I  &ould  go  to  Paris  s  the  agreement  is  valid*  JPor  it 
is  not  entircl'f  in  my  power  not  to  give  them^  fmce  I  eannot 
difpenfe  with  it,  without  abftaining  from  going  to  Varii# 
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There  is  then  on  ijiy  part*  an  obligation  and  an  aCliial  en- 
gagement*   £.  3.  y.  de  legat.  2- 

AnrzcL^   IV. 
Ofslic  per9cns.!^hc  are  capable  or  nc^  a/  totUractmgu 
49.  Thcjeffencc,  of  the  agrcej«\cnt.  confifting,  «8  ve 
nave  faid,  in  t^e  attcnt,  U  folloi>&  that  one  mull  be  able  to 
•ffcnt,  kni^  confcquc«ktlj'  iia\"e  the  uftr  of  nra|g&,to  be  c«j>a- 
ble  ^l  c^ntracliDgF     ... 

>  .  .  U^nce;  U'  U'endcBt  th«t  ncHlser  thildrcn^  ideots  nor 
lunaUcs,  whi^  tficy  'continue  fuchf  can  contradt  by  thcm- 
fclves:,hut  th^fc  pfcribn&  i]i:ky  e^tara6l  by  the  intervention 
yf  thttir*  t\itor«  or  fturaiorsy  cas  we  Ifaim  fe^  in  the  following 

..:.It  is  evident  that  ebrktvy  %vhen  it  is-fuch  as  to  take 
'     away  the  ufe  of  rcafon,  renders  the  pcrfou  who  is  in  that 
CQnditiooy.Hlule  it  eqiitiQivea,  'unable  td*  contrafl;  ilhcc  it 
rend^3  him  4i^^9p^b)e)^f  alfe&IU 

Corporationa,  ^  cdlliJ^s,  Kofp^tats,  paiifties,  &c.  be- 
in^  <>ttly  ciril  5teiTon*,cafnhot  contradl^y  t^enirel\;cs ;  but 
-ihcy  nidy  d6  it  bythtjintervdntioirof  their  iruftees  or  other 
^proper  officers.      -  ' 

*     50.  There  arc  pcrfons  who,  bcluc;  naftursdly  capable  of 
•contrae\inj5,  ai*e  incapacitated  to  cpntradt, by  the  municipaj 
larw. '.  Such  iivc,  in  the  cuflomary  provincjes,  niaiM-icd  women 
•^rhcn  they  Are  not  autliOrifcd  by  theic  |iultapda.oi-  the  court. 
For  it  is  a  coufcquence  of  the  maritdl  power,  that  the  wife 
^c  ineapai)fc  of  doiiij^  any  thhig  cxcepl'jtbc  dtpcudently  on 
the  hulbahd  and  by  his  authority.  Il«uce  it  follow*  that,  ^  ith- 
out  his  authority,  fhe  Is  incapable  of  makbg  any  agi-cc- 
pieiit,  and  that  fhc  tan  neither  bind  hcrulf  lo  othua*  nor 
bind  others  to  her.    We  have  treated  of  tl.is  matter  in  the 
.imPoduOion  to  ih.  lo.  of  the  Cuftoin  of  Orleans,  chap.  8. 

It  18  alfo  the  municipal  law  alone  \vhich  renders  per* 
fons  interdiAed,  on  account  of  ihcir  prodigality,  iucapuble 
of  binding  themfelvcs  by  their  contra^s :  for  thefc  pcrfons 
know  what  they  are  doing ;  the  aiVcnt  %vhich  they  give  -is 
«u  a6hial..aUuit,  whidi  is  fufficient  to  form  a  cc.tracl. 
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5f*  Hence  arifcs  the  dilTereacc  between  perfons  Inters 

dliled  for  that  caufc  aud  perfons  intcrdidcd  ou  account  of 
laaacy«  All  conti-acb  made  with  a  luuatici  alihcuglk  bcforeH 
his  intwrdiiUon»  ai-e  void;  if  it  can  be  proved,  that  he  was  a. 
lunatic  at  the  time  of  the  contract.  For  it  is  his  lunacf 
which  alone  and  of  itfcif  iacapacitatea  him  to  contract^  iu« 
dependently  of  the  judgment  of  iaterdi'-^<»Qi  wluch  ferves. 
only  to  ciccrtaiu  th^  lunacy.  On  the  contraryi  contracts 
inadd  \rithaprodi|;al}  before  his  inccrdiuUony  aie  valiii)  aU 
though  he  was  a  prodigal  before ;  for  it  is  the  judgment  cf 
iuiciidicUon  alone  which  difables  him  Irom  contra^unj* 

Xo-crthelellit  if  I  had  opntrafied  with  a  prodigals  al<* 
though  bufofv  hia  interdi<^ont  in  buying  a  Uungirom  him* 
or  tnUuding  him  moaeyi  knowing  thai  he  fold  or  borrowed 
merely  to  employ  immediately  in  his  debaucheries  the 
phce  of  the  thing  fold  or  the  monkey  borrowed}  the  con* 
trac\^vauid  bevoi4.m/urd  conscUnu^e^  and  I  could  not  kee{ 
the  thing  which  he  lud  fold  mci  nor  ret^utre  from  him  the 
fum  which  X  had  lent  him-  For  in  knowingly  fupplying 
lum  with  money,  to  be  wafted  in  debaucheryt  I  have  done 
him  a  wrong  which  binds  me  to  him  to  repair  it,  in  not  re* 
quiring  of  lidm  the  fum  which  he  received  from  me  to  fpend 
in  dcbaucheO'y  and  in  reftoring  to  him  the  thing  which  he 
told  m^«  Thia  is  conformable  to  what  is  declared  in  L.  8|  K'* 
pr(j  cmji.  that  he  eughc  not  to  be  regarded  as  a  purchalct, 
OiiAa  fidc^  who  has  purchafed  a  thing  from  a  libertine,  know-. 
vi^  that  he  fold  it  m;;:rely  to  procure  money  to  bellow  on 
courtezans:  J/'Ui  fjrtc  U  qui  a  luxi^riosOf  \:f  prjtiiiu^  sfortQ 
duturo  pccuiiiam^  serves  trnit^  ncu  usmapi^f* 

Thefedccifiofts  are  good  'vxforg  comcitntU;  but  in  our 
courts  a  pcrfon  of  age  and  not  iaterdiiled,  wciuld  net  be  al- 
h>wed  to  auack  his  contract  for  u  £ale.or  luun,  under  the 
pretence  that  the  perfon  with  whom  he  contracted,  iu^ew 
that  he  fold  or  borrowed  fer  the  purpofe  of  prgounn/  nioney 
to  be  fpent  ia  debaiiehery. 

53.  It  is  alfo  the  munict^Kd  law  alone  which  invalidates 
the  oblij^atioos  which  minors  contract  without  the  authority 
of  their  £^uardians,  when  •at  the  time  of  the  contract  tlwry 
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ar€  nearly  of  age,  and  have  a  fufikient  ufc  of  their /fafon 
t6  know  the  extent  of  "the 'engageTO^nt  -which  they  contraf^ 
Therefore  minora  taay'tt-el!,  even  m  a  ^oral  light,  avail 
t1iTOifeh«es  of  the  bcne4t'<Jf  the  letters* t)f*refciirion,  whicl\ 
theiaw'granttf  them,  agiTiftft  the  contrails  *  in  which  they 
iiarc  been  ^vT0Rged':•  nattirll  equity  forbid(Jinp;  the  perfoh 
^vho  contrafilcd  with  theiA"  to  sitail  hiiftftlf  of  their  want  cf 
^xperieace.  But  they  ctmxiot  honcftly  avail*  themfelves  eT 
the  benefit  of  thefe  letters  of  refclfliort,  'which  the  munici- 
pal 4aw  grants  them,  to  i^^id  reftortng  tftohey  which*  fhey 
have  received  and  WilfVed,'whcn^  at  the'  lime  they  contra6l- 
«d,  they  had  a  foffitlfeiltufe  ^of  theit  "ffc'afbn,  "provided  the 
.perfon  they  obntr«6Wd  with  made  thetoan  hrmajide^  with- 
out kBo\nnp;  that  tiie*money  was  to  be  wefted'  in  fOolifh  ex- 
pences*  La  Placutc^  eked  by  Barbeyra€,'i»*his  notes  on 
PiifiendorCi         .    ' •.  •     ^ 

•  There  reniaitis  fcnrtrs  tonoilcjc  d^lififefcncc  bet^Vecn  the 
Incapacity  of  interdicted*  perfons  and  'riiinorS>  2ind  that  of 
feme  coverts.    The  latter  are  abfolUtcly  iilc^i^blc  of  con- 
ira6Hng  without  being  atithorifed  fo  to  dtf  I  aifd  Ihey  can  no 
Tnore,  without  autiiority;  bind"  others  to  then!  by^fheir  con- 
trails, than  bind  thenifelves*  Theycaiinotevea^ilceptagift 
which  may  be  made  to  them;  Ord*  173-1,  orf;9rt)n  the  contra- 
Ty,  prodigals  and  minors  who  begin  to  have  the  OTe  of  reafori^ 
air*  rather  incapable  of -bindhigthemfelTejr  by  flwit  contrJi6\*, 
4!han>abfolately  incapable  tocontra6l-.  They  may,  by  coiv 
tra€lincj  without  the  authority  of  their  guardians,  bi^d  others 
to  them,  although' they  may  "not  bind  th<*nMfelV^s  to  others : 
"PJatftf't^mfljor^m  conditioncm  It'cere  els  face  ft  '^tiam  sine  tuto^ 
ris  autorltatcf  Inilit.  tit.  de  Autcfr.  tut.   h  tuf  bents  Interdit^ 
"^Xtan  est^  stiptilando  sibi  acquirit ;  Lm  6,  fft-Vfo  V^rlf,  oblige  The 
reafon  of:  this  diilin6lion  is,  that  the  authority  of  guar- 
ditins  la  edablifhtd  in-fav^r  only  of  minors  and  interdi£led 
peribas.    Tht  afliflance  of  guardians  is  re«juired'when  thefe 
•peribn^^.  contrail,  fortl^i^tercft-of  thefe  pertbns  alone,  and 
int)rder  to  prevent  their  being  impofed  upon.*  'Tlierefore  It 
••becomes  fuperfluous  whenever  their  condition  is  bettered^. 
On  the  contrary,  the  power  of  the  huiband  over  tho  wife 
npt  being  cilnblilhcd  in  favor  of-the  wif  ^  but  in  favor  of  the 
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!fxufinmd;  the  neceinty,  fheisunderiofrequtriiigthc  authori- 
ty of  the  bulband  m  ord^r  to  cootra6l,  not  bein^  eilabliihed 
&r  her  ixitere(l>  hut  as  a  dc&rence  which'  (he  owes  tO'  h^r 
huihand :  Ihe  cannot  'contra6t  ia  any  xnanncrj  cither  to  her 
advantage  or  to  her  difadvantage* 

The  ordinance  of  I7;>1  has  in  no  way  altered  the  prin»- 
ciple  vrhich  we  have  eftablifhcc),  th«t  a  minor  may  better 
Ms  cooditioQ  without  the.  authority. o£  his  guardian :.  and  it 
is  without  ircafon  that  FurgcAc  iays,  thswt  according;  to  the 
feventh  article  of  that  ordinance,  minoi^s  cannot  accep|;> 
without  the  authority  of  their  guardi9.na»  the  gifts  which 
may  he  made  to  thcnu  This  articlp  only  prtnides  that  fa- 
thers and  mothers,  or  other  afcendants,  without  being  guar- 
dlans  to  their  children.)  andconrenjaently  wl£lic>utbtin|;  qua- 
lihcd to maziage their  affairs,  may  acceptgifts  made  to  their 
7aittor  children^  as  validly  as  guardians' may ;  natural  uffet?- 
tion  fuppiying  iu  this  cafe  the  quali&ctuion  which  tkcy  ha\^ 
not.  But  from  this  ordinance  allowing,  i^ch  perfon^  to  He- 
cept  gifts  made  to  their  children,  it  does  not  foUoW  thlt  it 
prohibits  minora  to  accept  thcnxi  themfcfies,  whtn  thej^ 
have  the  ufe  of  their  reafon.  Introductixm  au  Titrcxlt:iDina^ 
thus,  de  la  Coutumc d* Orleans y  iz«  SU  •    f'"- 

A Rr ic LE  Y., 

Of  vhat  may  be  the  object  of  extracts*,  That  it  can  only  be 
something  which  foncerns  the  purtiesy  according-  to  the  rule 
that  one  can  vaHdly  stimulate  butfdr  Idmself, 

53.  Contra6ls  have  for  theia*  obje6l,  either  the  things 
which  one  of  the  contrafting  parties  ftiinilatcs'fhall  be  givcU 
to  him,  and  which  the  other'promitcs  to  give  him;  orfome- 
thing  which  one  of  the  parties,  fiipulatcs  to.  Oc  done  op  not 
to  be  done,  and  which  the  other  party  promlfcs  to  do  oi 
not  to  do. 

We  (hall  fee  hereafter;  when  we  e^me  to  treat  of  what 
miiy  be  the  objeA  of  obligations^  what  arc  the  things  which 
one  of  the  parties  may  ftipulatc"  to  be  given  him,  and  wliich 
the  other  party  may  engage  to  give;  und  what  arc  tlie  things 
^vliich  one  o!  the  parti'-"s  may  ftipulate  to  be  done  cr  not  to 


«•  « 
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be  done ;  c/fj*.  2,  ^rt.  C.    \Ve  refrsun  from  fpcakingjof. iKf 
hv-rc,  to  avci(i  repetition. 

IVe  will  content  o\iH\;lye»  with  developing  here  a  pria- 
ciple  relating  to  whul  maV  be  the  obje^  of  contracts.  ThU 
principle  la,  that  it  is  only  tvhat  one  of  the  cpntracl'ing  par- 
tits  (lipulaten,  and  likewlfe  that  it  is  only  what  the  other 
party  promil^es,  ibr  himfclf,  thattniybe  the  objeftof  aeon- 
tr^6l :  Alteri  stipuluri  nemo  fdte^t ;  Inilit.  de  inut.  Stipitl*  ^.  18. 
Nee  paciscendoy  nee  legem  diccndo^  ncc  etij)u!qvdo^  quisquam  al- 
feri  ecFC€re  foteit ;  L.  73,  %.  fin.  fT.  de  /?.  J.  Vcrfa  ticc,  ^ii 
dium  fj^turum  promisity  videtur  in  ee  esse  causa  ut  non  Uneatur, 
nisi  focvam  ipse  ptomistrit ;  Inllit.  d^tit^  J.  20,  Alivs  pro  alia 
promitteiu  dcturuvi  facUiriimve^  non  obligatur  ;  nam  de  sequent* 
que  promittcre  oportet;  L*  83,  ff.  de  Verb,  oblig. 

To  develop  thia  prlnciplti  we  fhall  fee»  in  a  previotis  pa- 
rdi;raph>  what  are  the  reafons  of  it.  In  a  fecend,  we  ihajl 
rcUte  &veral  cafes  la  which  we  contrail  for  ourfelves  al- 
though anotlier  pevfoabc  mentioned  in  the  agreement.  In 
a  third,  v.e  Ihall  remark  tiiat  what  concerns  a  perfon  not 
one  of  the  contracUng  parties,  may  be  the  mode  or  condi- 
tion of  an  agreement,  although  it  may  not  be  the  object  oC 
iu  In  a  iburthi  wc  (ball  obferve  that  one  may  conttadl  by 
the  intervention  of  a  third  perfon,  and  that  this  is  iiot  to 
iUpulate  or  promife  for  another. 

f  I. 

Wiiat  are  the  reasons  of  the  principle  tJiat  one  cannot  stipulate 

or  promise  for  another. 
.0  51.  If  I  Aipulate  fomething  for  you  in  favor  of  a  third 
perfon,  the  agreement  is  void.  For  by  this  obligation  yon 
contract  no  obligation  to  that  third  perfon  nor  to  me.  It  is 
obvious  ihcit  you  contrail  none  to  the  thii'd  perfon.  For  it  is 
a  principle  that  agreements  can  h«ive  no  efl^ct  except  bc- 
t  Actin  the  co!itrfi6linjj  piirties  :  confequcntly  they  cannot  ac- 
quire any  right  to  a  third  perfon  who  is  not  a  party.  Nei- 
ther do  yon  contrael  ajiy  civil  obligation  to  me :  for  what  I 
llipulated  for  you  in  favor  of  a  third  perfon,  being  a  thing. 
^w  which  1  have  not  an  intereft  that  is  appreciable  in  money  ; 
there  r^n  refult  no  damages  to  me  from  the  inexcculicn  of 
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Vou  XDMY  dkeu  (Ufrogard  it  .wi(h  impanitjr^ 
Nothing  is  more  j^iU^ar;^.  to  the  ci^  obli^^ation  than  the 
power  of  contravening  it  wxtb  ixipunlty.  This  is  the  meaf^ 
ing  of  Ulpian  when  he  fays :  jilteri  stipulcr*  rKPio  poust ; 
inv€7rt^  sunt  eiiim  tSftratronts  ad  hocy  ut  unu^quisqiie  sihiacqiti- 
rat  quod  stta  4htTreU  ;  'ficltriim  ut  alli'iLti'ur  hiliU  interest  ntcji 
1..  38.  V  17,  ff.  de'Vtrh.'iiht.  ^        '  ""^ 

55.  This  fivlpart  of  our  priAciple,  that  it  is  only  'wh;^ 
a  party  ftipuutcs  lor  himfelf  that  may  be  the  objc61  of  an 
af^recment)  is  trtic  oply  in  a  legal  point  of  view  and  with 
regard  to  ciru  obligatioi>s.  But  isk/oro  conscictttUf  if  I  have 
fcipiilated  with  you  tlut  you  jhould  give  fomASin;;  to  a  third 
pcrfon,  or  that  you  fhould  d&  i'onve thing  in  his  favpr*  the 
a;;rcemcnt  i%  valid.  Although  the  intcpcft,  vhich  I  take  ia 
-it,  is  not  appreciable  in  money,  ti  is  (lill  an  aClual  intb^*efl,: 
'h  rmtnis  itnrm  iiUn-csty  alttrum  kenthiem  bentjicw  afftcJ :  and  thij> 
intereil  of  mere  affecUon  fut  this  third  perfun,  gives  me  a 
'liiiflcient  right  to  require  from  you  iXk  foro  couscUnti^  the 
pcrforuuuicc  of  your  promifc  in  his  favor,  and  to  render 
you  gnilty  if  you  fail  to  perform  it,  when  you  have  \x  in 
your  poi^r  to  do  fo  and  this  tliird  perlbu  ii  willmg  to  ac- 
cept what  you  promifed  to  gite  him.  It  is  true  tliat  my  in- 
t'^reft  &ot  being  appreciable -in  moDcyr  and  being  incupabic 
'»•  bein^  the  ob]e6\  of  atv  i^^veemexit,  I  (haU  not  be  Mt  to 
recover  damages  in  the  sHini^ipal  tribunal*,  if  yon  fail  in 
your  promife*  Yel  the  liberty  in  irhtch  you  arc  of  failing 
to  do  it  thus  \fith  impunity,  isan.ohftacle  to  the  citil  obli- 
gttCion,  but  does  not  allccl  the  moral  oblr^ation..  Grottas^ 
i.  2,  c.  l\j  n.  18. 

Note  that  the  moral  obliijati^n  "Nvhigh  reCiiltsri'om  ihis 
agreement,  by  which  I  have  iUpulafcd  thut  yoii  (hcMrtdgivb 
fomething  to  a  third  pcrfon,  i«»  an  ohlii^alion  wliich  is  rrn- 
tracked  to  me  and  not  to  this  third  perfon,  w)feen  it  is  in  nyy 
name  and  nut  in  that  of  this  third  peripn  that  I  agiH:cd  viiU 
you.  Therefore- 1  miiy  releafo  you  from  it,  without  the  con- 
fciit  of  this  thir.i  pcrfun«    Crotiusy  ibid.  Fuffcndorf.    . 

« 

]}ut  if  it  %t(j&  in  the  name  of  this  tlilrd  perfon  and  fts 
acliQ^  under  Wi^r authority^  that  I  (lipulatcd  witiv  yoti  that 
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foWfKduid  gitfe  hiixi  dt^  do  £b^  hini  futH  tSingi  it  w^ija  \k 
'tiiid  third  perfon  whO'had  coiitra6ted  fiyr  you  by  my  inter- 

incrifi&n,  and  not  I.    Infra^  \  4. 

.     ■  »    •  . 

jr6.  The  fecond  part  of  this  priAo^pifi  that  one  mt.y  pro- 
mtfc  for  himfelTaloncy  is  obvious.  For  when  I  promiicd  that 
'another  ihould  g;ivc  you  fomething  or  ihould  do  fQmething> 
without  pretending;  to  have  any  authority  frpn^  hixni  luid  with- 
out promili&s  any  thing  fbt  myfelfy  thi«  agreement  can  nei- 
ther bind  this  third  perfon  nor  me.  It  cannot  bind  the  third 
perfon :  for  it  is  not  in  my  power  to  bind  a  third  perfon 
without  his  aflent.  Neither  does  it  bind  nie  f'for  fin ce  it  is 
fuppofcd  thut'l  promifed  for  another  perfon  fmd  not  for  my- 

felf/ 1  intended  not'  to  bind  xnyfelf. 

•  •    •     • 

Bui. courts  will  eafily  prefume.  that  he  who  promifed 

Xlxui  a  thii^'  'pe'rfoh  fhould  give  or  do  fomethingt  did  not 
mean  pure  dc  alio  J)roimtterif  but  that  he  meant  to  promife 
dc  ^riTy  i.  e.thathe  ^ould  procureit  tobe.done  by  that  perfon» 
uithough  thidbe  nOt^exprciTed*  la  fucE  cafC|  the  agreement 
is  valid  and  binds  tHe  perfon  who  made  th^  promife  to  pay 
the  damages  i-efulting  from  the  inexecution  of  what  he  pro- 
mifed'; L.  61*  ff.  <i<f  i^trb.  ghUg* 

^yhea  ia;promifing  thqad  pf  .^AQtlxer,  you  fubmit  to 
pay*  acfftain penaL^  or*  nicely; dj^m^g^)  ia  c^i% of  the  in* 
execution  ofthe^piro^n^}.  it  i3  nQt-to  b^.4^ubt^4:that  in  this 
.cafe  you  did  not  und^l^^d  to  pronpi^ljp  met:ely;^hc  a£l  of 
another*  l?*  de  alio  hmtum  promitterey  but  -that  you  underftood 
to  promife  that  you  would  projcure  hin^  to  do  or  give  the 
thing>  i^  dc  t€  promhterc^  Therefore  TJlpian  fays :  Si  qui^ 
•^elit  aliviuni  /actum  promiUercj  pocnam  vci  quant i  ca  res  cst^ 
potest  promitiarc^    L«  ti4j  V*  ^>  ^-  ^«  ^* 

^.    IL 
Cases  in  whf^h  v^e  actually  stipulate  or  promise  for  ourselxzs^ 

although  another  person  be  mentioned  in  the  agreement  % 

FxrstCasz. 

57.  !t  is  not  to  ftipulate  for  another  to  fay,  that  the 
thih;^  or  fum  M'hich  1  ftipulatc  fliall  be  paid  to  a  third  per- 
fon  deiij?nated  by  the  agreement.    For  exatfrple.   If  by  the 

contract  i  fell  you  an  cftate  for  the  fum  of  ICCQ  livicSi  *u7..'-.4 
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yti  shaHpay  to  Petir^  I  do  not  (lipulate  for  another ;  '!£  13" for 
myfclf  and  not  for  Peter  thai  1  iiipulate  this  iW  of  100 A 
livrcs.  Petei^i  in  this  agreem«:hty^  is  only  as  a  perfon  to 
whom  I'givc  power  to  receive  ilic  money  for  me  and  in  my 
name.  This  is  what* the  Romar.s  called  adjcctus  sotuti.jjiis 
gratia^  of  which  we  Ihall  treat  hcitafeer,  irjra^  Part  \Xhap. 

It  la  not  in  his  perfon>  but  in  minet  that  the  ri^ht 
to  this  iiim  refides.  When  he  received  it,  It 'is  in  my  behalf 
and  in  my  name  that  he  receives  it,  and  his  receiving  it 
conftitQtes  between  him  and  me  a  contract  of  mandate,  if 
my  intention  ^as  that  he  ihould  account  for  It ;  or  a  gill,  if 
my  intention  was  to  bedow  it  upon  him* 

•SecompPasje.  r 

58«  I  do  not  ftipulate  for  a  third  pcrfbn,  but  formyfclf, 
when  I  iiipulate  £hat  a  thing  fhall  be  done  fof  a  third  perfon, 
if  I  hare  a  perfohal  intcreft,  appf cciabU  in  money,  that 
it  be  done.  Puta^,  if  I  be  myfelf  boutid  to  this  third  perfon 
to  have  it  done.  Fbr  example.  If,  havinjif  bound  myfelf  tb ' 
James  to  rebuild^  within  a  certain  time,  his  houfe  which  ia 
near  falling,  and  haying  other  work  to  attend  to,  I  bargain 
.with  a  maibn  Cpr  his  rebuilding  the  houfe  of  Jame»  within 
this  time ;  I  am  prefumed  to  flipulate  rather  for  myfelf  thaft 
for  James,  and  the  agreement  is  valid.  For  bepg  bound  to 
James  to  rebuild  the  houfe,  ax)d  being  liable  to  pay  damages 
i£  the  houfe  be  not  built  within  the  time  given,  I  have  am 
a^ual  pcrfonal  inteieft  in  its  being  rebuilt..  Therefore  in 
ftipulating  for  the  rebuilding  of  the  houfe  of  James,  it  is 
cnly  Vsirbj  Unus^  in  this  cafe,  that  I  ftipulate  for  James ;  re  ips^ 
and  in  reality  I  ftipuUte  for  myfelf  and  for  my  benefit.  Si 
iiibitUr  alii  cum  mea  Utcre5sct,..,ait  Marcellus  stipulatijneta 
viiierf  :  L.  38,  ^.  20,  21,  22,  ff.  de  Verb.  chUg. 

59.  Even  if,  before  the  bargain  which  I  made  with  the  ma- 
fon,  for  rebuilding  the  houfe  of  James,  I  Ihould  not  have  been 
bound  to  James  for  the  rebuilding  of  his  houfe,  and  I  ihould 
co.iKr'iacritly  have  aad  ao  perfon al  iatcreil  in  the  rebuilding 
-of  it ;  yv;t,  as  by  this  bargain  v  hich  I  have  made,  I  manage 
the  affairs  of  Jamc:?,  and  therefore  Lccomc  liable  t©  James 
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for  the  tnanagemcnt  af  them ;  at  the  very  time  of  the  a* 

greemcxit  which  I  make  with  the  xnaCoa  for  the  cou(lru6\ion 

of  the  iioufe,  I  begin  to  have  an  interefl.  in  the  rebuilding 

of  the  houle,  for  which  I  am  accountuble  to  James :  whence 

it  follows  that  even  in  this  cafe  I  am  prerumcd  to  ftipulatc 

for  loyfeif  rather  than  for  James  and  the  a^i'«:4;,mcnt  is  valid, 

Ihic^  I'have  a  perlbnar  intereii  in  the  ma(bn'$  doing  yrhat  t 

ilipiilatuii  he  ihould  do. 

•  - »       •  ■*  • 
€0.  But  if  I  fllpulate  in  my  name  that  a  thinj;  be  doni^ 

for  a  third  perfon,  without  having  had,  before  the  agree- 
ment, and  without  having,  at  the  time,  of  the  agrcejpatnt, 
any  perfoiud  intered  in  its  being  done ;  in  this  cafe  it  is 
really'  to  ilipulate  for  another  *.  and  fiich  an  agreement  is  not 
valid  in  law*  For  example.  If  from  a  motive  of  mere  affec- 
tion, I  mnke  an  agreement  with  the  ^wner  of  the  houfc 
1^  hich  18  oppofite  the  windows  of  Jnaes,  ^at  he  ihalt  il^hlten 
the  front  of  his  houfe>  that  the  rooms  of  James  may  be  the 
l^hter  thereby ;  this  agreement  will  give  no  right  to  Jame^, 
who  was  not  a  party  to  it,  nor  to  me,  ivho,  having  no  per- 
gonal intereii,  appreciable  in  money,  in  the  execution  of  this 
agrccmwt,  can  claim  no  damages  for  its  ine:&ecution. 

Tbikd   Cas£« 

61.  It  is  to.(lipu!ate  or  promife  for  mirfetvcs  and  not 
•for  others,  when  we  Ilipulate  or  promife  for  our  heirs,  fincc 
they  arc  in  a  manner  a  continuation  of  ourfelves.  H^res 
personam  de/nvcti  snstintt.  Therefore  it  is  not  to  be  doubted 
4hat  M'e  may  ilipulate  for  our  heirs :  Harredi  tavcre  covtessutn 

tst;  L.  10,  if.  dc  Pact.  dot.  L.  38,  §.  14,  ff.  dd  Verb.  obU^. 

62,  Obfcrvc  that  we  validly  Aipulate^  when  we  ilipulate 
for  our  heirs,  in  their  capacity  of  heirs:  but  if  one  Ilipulate 
for  A,  although  he  afterwards  ihould  become  his  heir,  the 
ftipulation  is  not  therefore  valid.    L.  IT,  §.  4,  K.  dt  Pc:ct. 

Julian  has  carried  the  i\ri6lnefs  of  this  principle  fo  far 
as  to  fay,  that  when  a  debtor  had  agreed  with  his  creditor 
that  he  Ihould  not  require  the  debt  from  him,  nor  from  A  his 
daughter,  the  ilipulation  is  not  valid  with  regard  to  the 
daughter,  although  ilie  Ancc  became  heir  to  the  debtor ;  d, 
\»  4.    Bninenian  is  of  opinion,  und  with  realbn,  that  this 


OBLIGATIONS.  43 

too  liter&I  dcci£an  is  not  to  be  followed ;  £or  if  I  ftipilate 
with  my  creditor  that  he  (hali  not  require  from  me,  nor  froiii 
mv  daughter,  the  fum  ^hich  I  owe  him,  it  is  obvious  that 
I  {UpuTflte  for  my  daughter,  in  cafe  Oic  becomes  debtor  of 
it,  which  fhc  cannot  be  unlefii  fhe  l.ecotnes  my  heir.  I  their 
ilipulate  this  for  the  cafe  in  wlijch  Ihe  may  become  my  heir ; 
and  confcquently  I  am  prcfumed  to  (tipu]atc  for  my  daugli- 
ter,  in  her  future  capacity  of  my  heir,  although  this  be  not 
cxprelTcd,  ad.  d,  L. 

It  is  fafer  to  recede  from  the  opinion  of  Julian,  for  it 
appears  that  tlie  Roman  la\vyer;i/\vere  not  unanimous  in 
this  quefUon:  Celfus  thought  dilFereDil/  in  L.  33,  ff.  ^ 
Pact, 

63.  We  may  not  only  validly  flipulatc  for  our  heirs, 
but  we  arc  commonly  prcfumed  to  have  done  fo^  altliough 
this  be  not  c^wpreflTed.     ^ti  paciscitury  slbi  hmrcdique  suo  pa- 

This  rule  admits  of  a  few  exceptions.  I.  When  what 
is  tlie  objecl  of  the  agreement,  is  a  fa£l  perfonal  to  him 
to  whom  the  obligation  is  contm^led ;  as  when  I  agree 
with  a  barber  that  he  (hall  come  and  (liare  me  twice  a  week 
at  my  villa,  during  the  vacations*  II.  With  regard  to  the 
claufe  in.  marriage  fettlements,  by  which  the  iv  ifc  (lipuiates 
that  (he  (hall  refume  what  (he  brings,  in  cafe  (he  renounces 
the  community.  We  have  amply  fpoken  of  this  claufe  in 
our  introdu6Uon  au  tit  re  de  la  Communante^  de  la  poutume 
drOHei^s^  ch.  2,  art.  2,  ^.  5.  III.  When  it  is  clearly  ex- 
prelfcd  in  tlie  agreement,  that  the  perfoci  who  contrji6cd 
br>uod  himfelf  to  the  perfon  with  whom  he  contra6led  and 
not  to  his  heirs.  But  tliis  muil  be  clearly  exprelVed  in  the 
agreement.  From  the  naming,  in  the  agrecuient«  the  perfon 
with  whom  I  contract  an  engag;^-ment,  it  does  not  follow 
that  the  intention  of  the  parties  was  to  rvflrain  to  bis  perfon 
tlic  right  refulling  lixxin  it :  Pkrumqvc  pcrsora  pacta  ivseriiur^ 
8  iff  ut  pcrsonalc  pactum  ftat^  scd  ut  demount  ret  ur  uum  (piQ  pac* 
turn  fiat  i  L.  7,  \.  C.  WiiTcubach,  ad  tit.  ii'.  dt  i\ict.  n.  7. 

Ci.  We  may  alfo  rtflraln  our  Aipulation  to  one  of  our 
heir  5:   A  an  obxUxH  wii  taatum  ex  h€*-vii;aus  providrri^  si  htres 


U  A^TRE.VTISE    ON 

/actus  sity  ceteris  autem  Hon  consult ;  L.  33,  ff.  de  Pactm 
example.  If  I  agreed  with  my  creditor  that  Jic  ihoujd not  rej- 
quire  his  debt  from  me  nor  from  my  daughter,  and  t  (hould 
leave  my  fon  and  my  daughter  ray  heirs,  the  agreement 
Vi'iW  have  cffcft  only  v.  ith  regard  to  the  daughter,  (he  alone 
bLinc;  mentioned  in  it ;  and  the  creditor  will  have  a  right  to 
require  the  debt  from  my  fon  for  the  part  for  which  he  is 
my  heir;  d.L.  33.  It  is  improperly  that  the  glofs  fays  the 
creditor  may  require  the  whole  from  him.  Cujas  has  taken 
notice  of  this  miRake. 

But  from  a  perfon's  having  ftipulated  by  name  for  A, 
his  heir,  it  is  not  always  to  be  inferred  that  the  inten- 
tion of  the  parties  was  to  reftrain  the  llipulation  to  this  heir.. 
There  is  room  to  infer  it,  if,  at  the  time  of  the  agreement^ 
he  who  thus  lUpulated  knew  that  he  was  to  have  other  heirs; 
lor  then  no  reaCon  appears  which  might  have  ixKluced  him 
to  {lipulate  for  him  Uy  name,  but  in  order  to  reilrkin  the 
{lipulation  to  him-  On  the  contrary,  if  he  who  has  (lipulat- 
4;d  for  a  particular  .perfon  his  heir,  luid^  atthe  time  of  the 
Agreement,  room  to  believe  that  he  would  be  his  only  hcir^ 
it  is  to  be  prefum^ed  that  his  being  named  ki  the  agreement 
it  merely  enunciatlve  and  not  with  the  view  t^  rcllrain  the 
effect  of  the  (lipulation  to  his  perlbnV  Papinian  ihcw&  this 
in  the  ifoilowing  example. 

Having  married  my  daughter,  with  a  portion  of  which 
1  paid  the  intereft,  and  imagining  I  (hould  have  no  iffue  but 
this  daughter,  who  was  already  provided  for,  and  intending 
to  inditute  my  brother  my  fole  heir,  I  ftipulated  in  hex 
marriage  fettlement,  that  in  cafe  (he  (hould  die  without 
iffue)  (on  which  contingency  her  portion  was,  Uy  theDigeft, 
acquired  by  the  hu(band)  my  brother,  my  heir,  might  re- 
tain one  half  of  the  portion ;  afterwards  I  had  other  chil- 
dren^  and  my  daughter  dying  without  iiHie  before  her  huf-- 
band,'  the  queiUon  arifes  whether  my  children,  as  my  heirs, 
will  be  entitled  to  retain,  under  the  agreement,  one  half  of 
the  portion.  The  reafon  to  doubt  refults  from  the  (tipula- 
latios^  being  made  in  the  name  of  my  brother  :  whence  it 
may  appear  to  be  redricled  to  him  and  to  the  cafe  in  which 
he  might  hasc  been  my  hdr.    But  Papinian  holds  that  my 
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f  Mldren  are  vrtll  grounded  in  claiming  the  one  half  of  the 
portion :  becaufe  in  flipulating  for  the  right  of  retaining  it 
for  the  benefit  of  my  brother,  my  heir,  I  am  to  )>e  prefumed 
to  have  ftipulated  it,  by  nfing  the  words  "  my  heir"  for  the 
benefit  of  my  heirs,  whoerer  they  may  be,  and  to  have 
named  my  brother  only  as  tnunciathe^  and  to  ibew  that  it 
was  he  who  I  expeCled  was  to  be  my  heir.  Ea  conxentio  U* 
^trrts  posted  susceptis  45*  h^redibus  test  anient  o  relict  is  proderit^ 
cum  inter  eoniralientet  id  actum  sit,  ui  huredihus  consulotur^  kSt 
illo  tempore  quo  pater  alias  Jilios  nan  habuity  infratrem  suum 
judicium  supremum  ccntulisse  videatur;  L*  40^  §•  fin.  fT*  de 
Poet,  Therefore  Cujas,  ad  Papinian.  on  this  law,  thinks  it 
would  have  been  fo,  whoever  might  have  been  my  heir,  even 
if  they  had  not  been  my  children* 

There  remains  to  be  obferved,  that  when  I  (lipulate 

"Kith  my  creditor  that  be  ihall  not  require  what  I  owe  him> 

the  agreement  may  be  retrained  to  one  of  my  heirs,  in  or« 

der  that  he  alone  may  be  discharged  fironi  the  debt,  for  the 

part  for  which  he  would  have  been  liable.    But  when  I  ili- 

pulate  that  a  fum  of  money  or  any  otjier  i^ivifihle  thing, 

Ihall  be  given  tome,  I  cannot  confine  the  agreement  to  one 

of  my  heirs,  fo  as  to  caufa  the  whole  right  which  refuUs 

from  the  agreement,  to  pafs  to  him  alone.   Sciendum  est  quod 

djri  stipuicmury  non  posse  per  nos  uni  ex  h^redibus  adqulriy  sed 

nectsse  est  amnthtts  adquiri ;   L.  137,  §.  fini  fH  de  V*  obligate 

'What  is  faid  here,  sed  necesse  omnibus  adquiri ^  mufl  be  \\n- 

dcrflood  of  the  cafe  in  which  the  reflriQion  to  one  of  the 

heirs  is  only  made  with  the  view  to  transfer  to'  this  heir,  in 

eaclufion  of  the  others,  the  whole  claim.    But  I  may  validly 

aj»rce  that  if  I  have  not  required  the  debt  before  my  death, 

my  debtor  fhall  only  be  liable  for  it  to  the  amount  of  the 

part  to  which  one  of  my  heirs  will  fucceed  to  me,  and  that 

he  (hall  be  difchargcd  as  to  the  reft* 

65.  This  is  a  confequence  of  the  principle  that  one 
'-an  validly  Aipulate  for  another,  inafmuch  only  as  he  is  to 
be  his  heir  and  in  the  quality  of  heir,  which  he  is  one  day 
to  have.  Hence  it  follows  that 'he  cannot  fucceed  for  the 
vhole«  in  the  rights  which  refult  from  this  a;^reement ;  but 
oaly  for  the  part  for  which  he  Qiall  be  heir. 
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It  ft  othcrvrifc  with  regard  to  agreements  which  have 
for  their  object  fometlnng  mdiviilble :  ijuch  are  moil  of  thofe 
infacitttdo.  'For  as  in  thofe  each  of  the  heirs  fuccccd  for  the 
V  hole  to  the  right  which  refults  from  them,  it  being  of  tlic 
nature  of  that  right  not  to  be  fufccpt;ble  of  parts ;  I  can,  in 
flipulathtg  by  name  for  A,  one  of  tny  heirs,  caufe  him  to 
fuccccd  to  the  whole  right  which  refults  from  the  agree- 
ment. jIt  cum  quidjicri  stipultimury  unius  personam  recte  com-' 
prdundii  (L  L.  137,  \.  3/  For  example.  If  in  the  fale  of 
an  eilate  to  a-painter,  there  be  a  claufe  by  -which  it  is  (li- 
puluted  that  he  Iball  make  for  me  or  for  A.  one  of  my  chil- 
dren and  heirs,  a  painting  of  the  circuniciiion  of  our  Savioiir« 
of  a  Certain  fize,  and  I  die  before  it  is  done ;  A>  ^^lu>  is  named 
in  the  agreement,  will  alone  fucceed  for  the  whole  to  the 
claim  againd  the  painter.  But  in  the  provinces,  the  cuftoms 
of  which  do  not  allow  a  father  to  prefer  one  of  fais  children 
to  the  others  in  the  difpofition  of  his  edate,  he  isouid  be 
bound  to  compeufate  his  co-heirs  for  their  parts. 

66.  As  we  are  pi^efumed  to  ftipulate  for  our  heirs  what- 
ever we  (lipulatc  for  ourfelvcs,  fo  wc.  are  prcfumed  to  pro- 
mife  for  our  heirs  and  bind  them  to  every  thing  we  pronxife  : 
unlefs  what  is  the  objc£l  of  the  (lipulation  be  fomething  per- 
fonul ;  or  therc.be  a  claufe  to  the  contrary- 
Like  wife  in  divifible  obligations  as  one  cannot  flipulate 

for  another,  but  iuafmuch  as  he  will  be  his  heir  a&d  for 
the  pait  for  which  he  will  be  his  heir,  fo  he  cannot  Llad 
any  of  his  heirs  for  more  than  the  part  for  which  he  fliall  be 
his  heir.  Therefore  a  debtor  would  in  vain  include,  Id  the 
agreement,  a  peribu  who  is  to  be  his  heir ;  for  he  \^  ill 
b«i  bound  uo  farther  than  the  other  heirs,  who  aix;  not 
named.  '/V  ^  i  it  turn  htertdtm  tuum  decern  daturum  spondesT 
'run  pcrsotia  supcrvuctu  comprchci\sa  est :  she  cnim  solus  hxres 
extityrit^  in  ioiidum  ttntbitur ;  she  pro  parte ^  codetn  nicJij  qu9 
cxtcri  coJiit redes  tjitjf ;  L*  56,  J.  I.  ff.  de  Verb.  ol\'i'^\ 

FouRiH  Case. 

67.  What  we  ftipuUte  wiih  regard  to  a  things  whieh  be* 
longs  to  us,  may  validly  be  ftipuluicd  not  only  foroutfel\es 
axid  our  heirs«  b^'A.thoiV*  "^^ho  lliullftjcrctu  to  us  iu  the  O'wn- 
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any  manner  whatever,,  in  the  ownerftiip  of  tjje  cftate  which 
was  the  objc6l  of  the  agreement,  rcprefent  me  with  regard 
to  this  eflate. 

69,  If  I  hajd  flipulated /(>r  my  heirsy  by  name,  I  would 
T\pt*be  prcfumed  to  have  extended  my  iUpulations  to  my 
aiTig^s*  In  tbis  cafe  expressio  unius  est  cxclush  alteriusm  The 
*  f  xprellion  my  fieirs,  excludes  my  other  fucceflbra*  For  ex* 
ample.  If  in  an  agreement  with  the  lord  ^  the  manor  of 
whom  my  eiUte  is  holden,  I  have  agreed  with  him,  that 
whenever  he  fhould  be  entitled  to  relief  out  of  it,  he  Ihould 
notdcmand  more  from  my  heirs  than  a  piftole  for  this  hLs 
right.  This  agreement  will  jiot  avail  a  third  perfon  who  may 
siv<iuire  the  eilate  fram  me  or  m]^  heirs,  by. fale,  exchange, 
idfu  Sec.  it  would  be  otherwife  if  mv  heirs  had  not*  been 
mentioned  in  the  agreement,  and  it  had  beeofaid  indefinite- 
ly  that  .yhencver  relief  ihould  be  due,  the  lord  ihould  not 
,requii:e  more  than  a  pi  *  ole  *  or  after  the  word  heirs  there 
.had  been  added  an  ^c  In  either  cafe  the  claufe  would  ex- 
tend to  tlie  afligna. 

§.        I      II. 

That  what  concerns  a  ftersoiH  not  me  of  -the  parties'^may  he  the 
.  ifiode  or  condition  of  an  agreement^  although  it  may  not  be  the 

* .    ,  ehjeci  of  it*  »   . 

70.  To  give  to  a  third  perfon,  to  do  fomcthing  for  a 
third  perfon,  and  generally  what  concerns  not  the  perfonal 
intereil  of  the  perfon  who  Ripulates,  cannot  indeed  be  the 
object  of  a  contract,  but  may  be  in  conditione  aut  in  modo. 

Thus  I  canT»ot  indeed  validly  flipulate  in  my  name 

that  you  lliaU  make  a  prcfent  to  James  of  the  Thcfaunis  of 

Meerman ;  but  I  may  validly  ilipulate  that  if  within  a  given 

time  you  do  not  make  a  prefent  to  James  of  the  Thcfaunis 

•  of  IMeerman,  you  ftiall  pay  me  ten  piftoles  above  the  price 

'for  which  I  fell  you  an  eftatc.    Tor  in  this  cafe  the  prefent 

which  you  arc  to  make  to  James  is  only  a  condition-    The 

'  objeclof  the  Aipulation  is  that  you  Ihall  pay  me  the  fum  of 

ten  pii^oles,  and  this  fum  i  '■>  a  thing  which  I  (lipulate  for  my- 

fcif  and  which  1  have  an  interefl  to  have.    Aiteri  stipuh'-i 

ntmo' potest ••••  Plane  si  quis  vclit  hoc Jacerty  potnam  stipulari 


OBLIGATIONS.  64 

tpj^emetf  iif,  nisi  ita  factum  sit  ut  est  comprehensum^  commit^ 
tatur  poena  stipulatio  etiam  ei  ciijui  nihil  inicresi*  Juft.  f/t«  d$ 
iiiutm  stipuL  ^.20. 

7 1 .  What  concerns  the  intercll  of  a  third  pcrfon  niay  alfa 

be  in  modo  \  u  e.  that  although  I  cannot  dire6lly  (lipulato 

-what  concerns  the  intereil  of  a  third  perfon,  yet  1  may  alieu 

vrhal  belongs  to  met  with  a  flipulation  that  the  pqrfon  to 

vrhom  I  alien  it,  fhall  do  a  thing;  which  concerns  th«  intereft 

ef  a  third  perfon.   For  example.    Although  I  cannot  validly 

ilipulate  in  my  name  that  you  ihail  make  a  prefcnt  of  the 

Thefaurus  of  Meernian  to  James,  I  may  validly  give  you  % 

fum  of  money  or  other  thing,  lUpulatiug  that  you  ILall  inalwe 

this  pr,:l'ent  to  James. 

According  to  the  principles  of  the  old  Roman  law,  the 
eCTeZt  of  this  condition  was,  that,  on  your  failing  to  perform 
the  itipulation  under  which  you  had  received  the  money  or 
other  thing  from  mc,  I  had  a  right  to  claim  back  what  I 
had  given  you.  For  as  I  g^ve,  and  you  received  it  only  un- 
der this  ilipulation,  there  has  arifen  between  us  an  implied 
agreement,  that  you  ihould  reflore  the  thing  to  me,  if  yua 
did  not  fulfil  the  (lipulation  under  which  I  gave  it.  Hence 
rcfalts  the  right  of  claiming  the  thing  by  an  aclion  which 
the  law  calls  condictio  (scu  repetitioj  ob  cQusam  datiy  causa  nan 

SCCUtOm 

But,  according  to  thefe  principles,  the  third  perfon  who 
had  not  been  a  party  to  the  contra6l  by  which  I  gave  you 
fome thing,  under  a  charge  that  you  ihould  give  hin\  fome-* 
thing,  had  no  a6lion  to  recover  it,  and  this  is  grounded  on 
the  principle  that  contra6ts  have  no  effect,  except  between 
tlic  contra^ling  parties.  Hence  it  follows  that  no  right  can 
accrue  to  the  third  perfon,  who  was  no  party  to  the  contract. 
But  according  to  the  conditutions  of  the  Emperors,  a  third 
perfon  in'whofe  favor  a  donor  adds  a  charge  to  the  gift,  has 
an  atlioh  to  compel  the  donee  to  fulfil  the  intention  of  the 
donor.  L*  3,  Cod*  dc  Donat*  qua  sub  mod* 

72.  This  engagement,  which  the  donee  contra6ls  m  ith 
this  third  perfon,  according  to  the  charge  of  the  donor,  tm- 
der  wUch  the  gift  was  made,  and  from  which  this  aftion 
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refults,  id  an  engag;ement  which  is  not  indeed  prop<H]f 
formed  by  the  contra6t  of  gift,  as  this  contrafl  cannot  of' 
itfelf  and  propria  virtutc  produce  an  engagement  to  a  third 
perfont  and  give  a  right  to  a  third  peribn  who  was  not  a 
j^arty  to  it.  It  is  natural  equity  which  forms  this  engage* 
ment ;  becaufe  the  (donee  cannot,  without  a€tf hg  contrary 
to  equity  and  withotit  incurring  the  guilt  of  perfidy,  retain 
the  thing  which  was  given  him,  if  he  does  not  perform 
what  was  required  by  the  charge  under  which  the  gift  was 
made  and  to  which  he  fubmitted,  in  accepting  the  gift. 
Therefore  the  adlion  which  is  given  to  this  third  perfon,  is 
called  by  the  law  actio  utiiiSf  ibid<  which  is  the  name  the 
Roman  lawyers  gave  to  a£Uons  which  had  no  other  founda- 
tion than  equity  ;  qua  contra  subtilitateni  juris^  utilitatc  ita  txi* 
gcnte^  ex  sola  aquitate  concedeiantur^ 

73.  Hence  arifes  another  queftion,  i.  e.  whether,  hav* 
ing  given  you  a  thing,  under  a  charge  to  reftore  it  to  a 
third  perfon,  within  a  certain  time,  or  to  give  him  fome- 
thing  elfe,  I  may  releafe  you  from  your  obligation  without 
die  intervention  ot  thistliird  perfon,  who  was  no  party  to 
the  contra£l  and  who  has  not  acc^ted  the  liberality  which 
I  intended  to  exercife  towards  him,  by  impofmg  this  charge 
on  you  i  Authors  have  been  divided  on  this  queftion* 
Grotius,  dcJurebeUi  ^  pacts,  zi,  ix,  19,  maintains  the  affir- 
mative, which  is  alfo  the  opinion  of  Bartolus,  Duaren  and 
leveral  other  writers,  particularly  Ricard,  Traite  des  Substi^ 
tutionsj  part.  1,  c/i.  4.  The  reafon  on  which  they  eftablxih  it 
is  that  this  third  perfon  not  having  intervened  in  the  gift, 
the  engagement  which  the  donor  contra£ls  to  give  fome^^ 
thing  to  the  donee,  in  accepting  the  gift  under  that  charge^ 
is  contracted  by  the  concurrence  of  the  will  of  the  donor 
and  the  donee,  and  confequently  may  be  difTolved  by  the 
contrary  will  of  the  fame  perfons,  according  to  the  princi- 
ple, nihil  tarn  naturaU  est  qiutque  eodem  modo  dissolvi  quo  colli^ 
gata  sunt.  The  right  which  is  acquired  by  this  third  perfon 
is  then,  according  to  thefe  writers,  a  right  which  is  not  ir- 
revocable ;  becaufe  being  formed  by;the  fole  will  of  the  donor 
and  donee,  without  the  intervention  of  this  third  perfon,  it 
U  liable  to  be  deftroyed  by  the  deftrtt6\ion  of  their  aflent,  a 
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Inee  mj  death,  but  before  it  might  be  known  in  the  place 
where  the  contrast  was  made,  the  contra£t  will  bind  my 
eftatcy  as  if  I  had  cffeCtUallf  contra£Ud  by  his  intervention. 

The  laft  poCtion  and  tfiat  which  precedes  it,  arc  fu|^ 
ported  by  the  prindple  of  law ;  L«  12,  )•  d,  &  L*  33,  ff.  dt 
Sjiui*  that  a  payment  made  to  an  attorney  is  valid,  although 
made  &nce  the  death  of  the  principal  or  the  revocation  o£ 
the  power,  U  the  death  or  revocation  was  not  known. 

82.  We  contra£i  by  the  interpofiti^  of  another,  not  only 
when  one  merely  lends  us  his  afliflancei  in  contra£bng  in 
our  name  and  not  in  his  own,  but  when  we  contra6t  by  the 
intervention  of  guardians,  attoruies  Sec.  who  contra£t  in 
fttch  their  capacities  of  guardians,  attornies  &c*  and  not 
in  thur  own  names.  We  are  alfo  prefumed  to  contract  by 
the  interpo&tlon  of  another,  although  he  contra£U  in  his  own 
name^  when  he  contra^s  in  regard  to  affairs  which  we  have 
committed  to  his  care.  For  in  committing  our  affairs  to 
him,  we  are  prefumed  to  have  adopted  and  approved  before- 
hand all  the  contradis  he  may  make  relative  to  the  affairs 
which  we  have  committed  to  him,  as  if  we  had  made  them 
ourfclves ;  and  we  are  prefumed  to  have  acceded  to  all  the 
obligations  refultlng  from  them* 

It  is  on  this  principle  that  is  grounded  the.a£Uon  exerci- 
tarioj  which  thofe  who  have  contra^ed  with  the  mafter  of 
a  veSel  in  regard  to  the  affairs  of  the  veffel,  have  againft  the 
owner  who  appointed  the  mafter. 

It  is  likewifc  on  the  fame  principles  that  is  grounded»'the 
a6Uon  institoria^  which  thofe  who  have  contracled  with  the 
manager  of  a  particular  branch  of  trade  or  a  manufa6lure, 
in  regard  to  the  affairs  relative  thereto,  have  againft  thofi^ 
who  employ  him  ;  and  the  a6lioa  utilis  institaria  refpefling 
contracts  made  with  a  perfon  to  whom  any  other  kind  of 
Uu&uels  is  committed* 

We  fhall  treat  of  thefe  a£Uons  hereafter,  Par^^  2,  Chap^ 
6,  Sect*  8. 

Note  a  difference  between  all  thefe  perfons  and  guar* 
£ans,  attornies,  truftees.  See.  when  the  former  contracl,  it  is 
they  who  contrail  and  bind  tbemfelvcs*.    ThsiK  employers 
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arc  only  prefumcd  to  accede  to  th«ir.cpntra6ls  and  the  ojj- 
ligations  that  thence  refult.  While  the  latter  are  not  pvc- 
fuznad  to  contrail,  thenii'eives,  but  only  to  lend  tlieir  afliflancc 
in  the  contracl  to  tliofc,  who  arc  under  their  guardianfliip, 
"V^hofe  ^ower  they  have^  or  the  corporations  whofc  officers 
they  are.  Therefore  the;^  do  not  bind  thcmfelvcs,  but  thoie 
who  contrail  by  their  intcrpofition. 

83.  We  arc  alfo  prefumcd  to  contrail  by  the  interven- 
tion of  our  partners,  when  they-  contra6l,  or  are  prefumcd  to 
*contrft6\,  in  regard  to  the  affairs  of  the  partnerfliip.  For  m 
•entering  into  partnerfhip  with  them  and  allowing  them  to 
man.'\'^;e  the  affairs  of  the  partnerfhip,  we  are  preftimcd  to 
have  adopted  and  appi'oved,  before  hand,  all  the  contra6ls 
they  might  make  in  re;^ard  to  the  affliirs  of  the  partnerfhip, 
as  if  we  had  ourfelves  contra6led  jointly  with  them :  and  we 
have  beforehand  acceded  to  all  tlie  obligations  refulting 
therefrom. 

Note  that  a  partner  Is  pre  fumed  to  have  contrasted  for 
the  affairs  of  the  partncrlliip,  whenever  he  adds  to  his  figna- 
ture  liic  words,  and  companjy  although  the  contra6l  did  not 
afterwards  turn  to  the  advantage  of  the  pal^tnei-fhip.  For 
example.  If  he  has  borrowed  a  fum  of  money  from  a  per- 
fon  to  whom  he  has  given  a  note  with  ihefe  words,  end  com^ 
jiartvy  at  the  end  of  his  fignature  ;  although  he  afterwards 
applied  tliis  money  to  his  own  private  affairs  or  loft  it  at 
play,  he  (hail  not  be  the  lefi  prcfumed  to  have  contraflcd 
for  the  alVairs  of  the  partnerfliip,  and  confequently  to  have 
bound  hii  partners,  who  are  reputed  to  have  borrowed  tlie 
money  jiiintly  with  him,  and  to  have  contracted  by  his  in- 
tcrvunticn.  Thefe  partners  ought  to  impute  it  to  themfelvts 
to  have  entered  into  pax'tnerfhip  with  a  dilhoncft  perfon ;  but 
thofc  who  dealt  with  him  ought  not  to  be  deceived  nor  fuffcr 
from  his  infidelity. 

The  fignature  and  company  would  not  neverlhelefs  bind 
jny  pailncrs,  if  it  appeared  from  the  nature  of  the  contract, 
that  it  does  not  relate  to  the  affairs  of  the  pannerfhip ;  as  if 
I  put  this  fignature  lo  the  leafe  of  ancftate  which.belongs  to 
jne  individually,  and  which  I  had  not  put  into  the  partncr- 
0>ip  Hock. 
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When  the  partner  has  not  fabfcribed  and  companj^  he 
n  prefumed  to  have  contracled  in  reg;r«rd  to  his  privaJLe 
affairs,  and  he  does  not  bind  his  partners,  unleis  the  creditor 
proves,  by  fome  other  means,  lha.t  he  ccnti*aclcd  in  the 
name  of  the  partnerfhip,  and  that  the  contracl  a^hially  con- 
cerned the  afifairs  of  the  partnerfhip. 

8  4.  A  wife,  in  a  community  of  goods  with  herhuiband) 
Is  alfo  prefumed  to  have  contracted  with  him  and  by  his  in- 
to rpoiition,  in  all  the  contracls  which  the  huiband  makes 
duriu;;  the  community,  and  to  accede  to  all  the  obligations 
\;'hich  refult  from  them,  for  the  part  ~ivhich  i'i\z  has  in  the 
community,  with  this  condition  neverthelefs,  that  flic  is 
bound  only  to  the  amount  of  the  profits  llic  may  make  dur- 
ing the  community. 

ABtlCLE    VI. 

Of  the  effect  of  contracts* 

S5«  Contracts  produce  obligations.  We  refer,  as  to 
what  concerns  the  effedl  of  thefe  obligations,  to  what  will 
be  faid  hereafter.  Chap.  2,  in  treating  generally  of  the 
effect  of  obligations.  We  fhall  take  notice  now  of  a  prin« 
ctple  which  is  peculiar  to  the  effe6l  of  contra6ls  and  of  all 
agreements. 

This  principle  is,  that  an  agreement  has  no  efi*e£t  but 
with  regard  to  thin^ji  that  are  tJie  objedl  of  the  agreement, 
and  only  between  the  parties.  Animaihcrtaidum  est  ne  con» 
ventio  in  alia  re  feet  a  aut  cum  alia  persona  j  in  alia  rcj  aliave  per» 
sona  noceat ;  L.  27,  ^.  4,   ff.  de  Pact, 

86.  The  Fcafon  of  the  firll  part  of  this  principle  is  ob- 
vious. The  agreement  being  formed  by  the  will  of  the  par- 
ties, it  can  only  have  effedl  on  what  the  contracting  parties 
intend  ;;d  and  had  in  view. 

V/c  may  give  as  ari  example  of  the  firll  part  of  thispnn- 
ciplc,  the  ilipulations  of  proper  goods.  When  bringing  a 
certain  funi  into  the  community,  I  have  Aipulatcd  in  my 
marriage  fettlement  that  the  furplus  of  my  property  lliould 
remain  my  own  private  property,  this  agreement  ought  not 
to  have  the  cITevfl  of  excluding  from  the  community,  xhz 
private  property  that  may  come  to  me  by  will  or  inleHacy  ; 
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during  the  marriage.  For  it  has  no  object  but  to  exclude 
from  the  community  the  overplus  of  the  goods  which  I  had 
at  the  titm  or  the  marriage.  See  other  examples  in  U  27» 
^.  7  ;  /•  47,  ^  I  ;  /.  56,  ff.  dc  Pactis^  W  passim. 

87.  The  fecond  part  of  the  principle  is  not  fo  obvious* 
The  obligations,  which  arife  from  agreements  and  the  rights 
that  refuh  from  tliem,  being  formed  by  the  aflent  and  con* 
currence  of  the  will  of  the  parties,  it  cannot  bind  a  third 
perl'on,  nor  give  a  right  to  a  third  perfon  whofe  will  has  not 
concurred  in  forming  the  agreement. 

The  following  exarapls  from  the  law  25,  Cod*  dePactis^  \i\\ 
illuflrate  this.  If  I  have  agreed  with  my  co-heir  that  he  Ihoutii 
take  on  himielf,  alone,  a  certain  debt  of  the  eAate ;  this 
agreement  will  not  prevent  the  creditor  of  the  debt  from 
requiring  of  me  the- part  for  which  1  am  heir.  For  thia 
agreement  can  l\ave  no  effecl  with  regard  to  the  creditor 
\»ho  was  no  party  to  it,  Debitorum  pactionibus^  crcditorujh pcti^ 
tio  lu'c  tolUyi.tx  iiiinui poUsi  \  d.L.  Number  of  otlier  examples 
might  b^  adduced.  It  is  not  a  thing  contrary  to  this  princ>- 
ple>  tliat  a  paitncr,  in  contracling,  binds  his  partners,  an 
ugeut  his  employer,  an  hulband  his  wife.  For  as  we  have 
fecn  in  the  preceding  article,  thofc  perfons  are  prefumed 
to  have  been  parties,  themfelves,  through  the  intervention  of 
the  partner,  agent  or  hulband. 

a8.  It  would  fccm  that  what  is  obfervcd  with  regard  to 
.  contrails  of  compofitions,  in  cafe  of  infolvency,  might  be 
oflercd  uguinft  this  principle  with  more  reafon.  AVhen  a 
debtor^  who  pretends  to  be  unable  to  pay  .his  debts,  makes 
aa  agrcA^mcnt  with  three-fourths  of  his  creditors  (which  is 
reckoned,  ixon  pro  numcro  pcrsoimrumy  sed pro  cumuh  debitij  ; 
lUis  agi-ccmeutj  which  contains  a  time  of  payment  and  a  dif- 
chai'gi;  of  part  of  the  debt,  may  be  oppofed  to  the  other 
creditors*  although  they  be  not  parties  to  the  contraCl:  and 
the  dv'btor  may,  by  citing  ihcm,  have  the  agreement  declar> 
cd  common  with  them  :  fo  that  it  prejudices  not  their  rights 
of  hypothecation,  if  they  h:ne  any.  See  the  ordinance  of 
lOrir,  tit.  XT,  art.  5,  6,  7,8";  t^L.  7,  ^  ^9»  L.  8,  L.  9,  L«  10» 
li*.  dc  Pact.    Thio  i^  not  propeiiy  an  exception  to  our  princi* 
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to  take  tht  *com  awajr^  in  behalf  of  the  leflbr ;  thi%  fcnte  be** 
iug  mod  favorable  to  the  leflee,  U'ho  contra61ed  the  obligu* 
tion.  If  the  lelTor  intended  to  have  tlie  corn  delivered  at  his 
barUp  he  ought  to  have  exprefied  it. 

98.  However  general  may  be  the  words  In  which  an  a* 
greement  is  exprelFed,  it  comprehends  thofe  things  only  on 
iffhich  it  appears  the  parties  intended  to  contradV^  and  not 
thofe  which  they  had  not  in  view.  Iniquum  €st  perimi  pactt}^ 
id  de  quia  cogiiatum  uon  est ;   L.  9,  ^  fin*  if.  dd  Trans* 

According  to  this  rule,  if  wc  have  fettled  all  our  rc- 
fpective  pretenlions  and  agreed  upon  a  certain  fum»  which 
you  promifed  to  pay  me,  hy  means  of  which  we  hoW  each 
other  quit  from  all  claims  whatever :  this  fettLi'ment  will  not 
prejudice  other  claims  which  I  might  ha\^  upon  yon  and  of 
which  I  had  no  knowledge*  His  tanium  tr^insactio  obest  dfi 
qui6us  4Ktuvn  priiatur:  non  porrijgitur  ad  ea  quorum  actiones 
cgmptttrt  postta  <Qmpertum  est^  d.  L*  9,  ^.  fin* 

For  example.  If  a  legatee  has  compounded,  for  a  cer- 
tain fum,  his  rights  refulting  from  the  etlate  of  the  deceased, 
he  will  not  be  precluded  from  demandin;^  a  legacy  Ic!^  to 
him  in  a  codicil,  which  was  not  difcovered  till  fbme  time 
aft«r;  L.  3,  §.  I ;  L.  12,  ff.  de  Trnns. 

Ninth   Rule, 

99.  When  the  objecl  of  the  agrt*cmcnt  is  an  nnlvcrfarity 
of  things,  it  comprehends  all  the  particular  thinpjs  which 
compofe  this  univeriklity,  even  thofe  of  which  the  parlies 
had  no  knowledge. 

One  may  give  as  an  example  of  this  cafe,  the  ofi^c- 
ment  by  which  I  abandon  to  you,  for  a  certain  fum,  my  part 
in  the  eilatc  of  a  deceafed  pcrfon.  This  agreement  oomprc* 
heads  ail  the  things  which  make  pari  of  the  eflalc,  whether 
w-c  have  any  knowledge  6t  them  or  not ;  our  intention  bar- 
ing been  to  treat  of  all  the  things  which  compofe  iu  TVherfc- 
Core  it  is  held  that  I  cannot  be  permitted  to  attack  the  agree- 
ment under  pretence  thai,  fmce  it  took  place,  a  number  t>f 
things  have  been  difcovered  to  belong  to  the  eilatc,  of  whicli 
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I- had  no  knowledge:  Sub  prat  extu  specierum  post  repertanim^ 
generali  transact  tone  fmit  a  rescindi  prohibent  jura  ;  L«  29,  Cod. 
dc  Trans, 

Frovidcd,  however,  that  thefe  things  were  not  concealed 
by  my  co-heir,  with  whom  I  have  treated  for  my  part  of  the 
ttftate,  and  who  had  thofe  things  in  his  poffeflion.  For  other- 
wife  there  is  on  his  part  a  fraud  which  authorifes  me  to  at- 
tack the  agreement :  Error  circa  proprietatem  rei  apud  ah'um 
EXtRA  PERsoNAS  rsANSZCENriuMj  tempore  transactioius  con» 
stitutay  nihil  potest  nocercm 

Our  principle  is  grounded  on  the  prcfiimption  that  the 
parties  who  treat  of  an  univerfality  of  things,  have  an  inten- 
tion to  treat  of  all  the  things  which  compofe  it,  whether 
they  have  knowledge  of  them  or  not.  It  is  liable  to  an  ex- 
ception however,  when  it  appears  that  they  intended  to  treat 
of  the  things  contained  in  this  univerfality,  which  were 
known  to  them,  as  when  they  treated  on  an  inventory. 
Futcy  if  by  an  inflrument  between  my  co-heir  and  myfelf, 
It  is  faid  tliat  I  cede  to  him,  for  a  certain  fum,  my  part  of 
the  perfonal  property  of  an  eilate,  contained  in  tlie  inventory^ 
or  according  to  the  inventory.  It  is  clear  that  in  this  cafe  our 
intention  has  only  been  to  treat  of  what  is  contained  in  the 
inventory,  and  not  of  what  has  been  omitted  and  which  was 
not  known  to  us. 

Tenth    RuLK. 

When  in  a  contra6l  a  cafe  has  been  mentioned,  on  ac- 
count of  the  doubt  there  may  have  been,  whether  the  en- 
gagement refulting  from  the  contra6l,  would  olherwife  ex- 
tend to  it,  the  panics  are  not  prcfumed  to  have  intended 
to  reflrain  the  legal  extent  of  the  engagement  >vith  ixgard 
to  other  cafes  which  are  not  exprelfed. 

^/<f   dubitaiionis   tollenda  causa^   contraciibus  ir.servi.titr^ 
jus  commune  r.on  iardunt ;    L.  81,  ff.  de  Begulis  juris;   L-  56 
Aland. 

for  example.  If  in  a  marriage  fettlement  it  is  faid  ih 
there  (hall  be  a  community  of  goods  between  the  huibai 
and  wife,  in  which  community  fhall  enter  the  perfonul  pr 


perty  which  either  pafty'may  require.  This  claufe  will  no| 
prevent  all  oUicrliuagft^ivhich  lc5;ally  faU  into  ihecorajni^ 
nity,  from  entering  into  it ;  becauft  it  is  only  inferted  in  or«r 
<cr  tod^ar  the.  dpubt^iafhich.thip  p8J:ti9St  not  yery  ^xofFer^ 
fant  in  legal  maUcrs,  xujight  entertain  wh^ither  fucb  pcrCpg^c 
property  enter*  imp  the  commuuuy  pf  goeds^  .- ,. ,.  .j, 

101,  In  coirfr%cV»>  a^  well;.*5  M>:lftftaments,  ai.claiift 
inierted  in  t^e  pl^rcdsipv^^r  o%n  ^vi^le^  itfe^f  into  (bcOal' 

For  example.  If  •  in  a  deed  of  gift  to  fames  and 
Bichardy  xny  ftfrvantai  of  a.jcertain.eftatci  it.  beiaidv^^pro* 
*'  vided 'that. after  thfir' ift^Hh^  -without  ifTae^  it  £ha)l  rotrt: 
*^  to  the  donor  or  hia  heir.  ;"..tliis  ciaufie  in:  th^  plural  huxa*  > 
Uer  divides  itfeif  into  tyo  finguiar  elau&s  :  ^provided  tiot*. 
*'  after  the  death  of  JilQies  without,  ifiue*  his  pail  fhall  rev^ert- 
'^ io the  dooorand hia  heirs, ,&c.'.' >  Al^.li^ft^ifiP  *^ pJK>yided  - 
'^  that  afcerthe  death  of  Richard,  ^hput  iilue,  hispfMrV  Q^aj)  . 

102.  What  is  at  the  end  of  a  plirafe'  relates  coraniottTy " 
td*the  whole  phrafe  atid  noC  to  what' immediately  precedes 
it.    Provided  what  is  tkun  at  the  end  of  a  phrafc  ajre^  h^  " 
in  gender  and  number  with  the  whole  p^rrafe. 

For  example*    If  in  a  cpntraSl  p/  the  faje  j>f  a  fjWfnj,  it  , 
be  fold  with  all  the  ^rain,  fruit  and.  wine5  whiph  ^cre  ^ad* 
on  it  this  year  ^"tl\cfe  words  which  •aerc  mad^  on  it  tlhjcar^ . 
relate  to  the  whole  phrafe  and  not  t9  the  wines  pnlvi*  and  * 
therefore  tlie  old  grain  is^as  well  excepted  ft*on>  the  f4e  as 
the  old  wine.    It  would  have  b^cn  othet\*ijre,  if  it  ^ad  bcea; 
faid,  and  the  wine  which  has  been  made  on  it  this  year.    Thcfe 
words  which  hia  been  made  on  it  this  ye aYy  being  in  the  rma;u- 
Jar,  would  relate  to  the  wine  only  and  net  to  the  reft  of  t)>f  * 
chrafc.    See  Paud.  Justin^  Ylt.  de  L^jf.  n.  189  ^150^         *     "■' 
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♦-  -  •  AMtmtz  ATU-I,  ■  - 

Of  the  ooth  whkhitbc  contracting  partUs  soMitimcs  add  to-thein 

.■:.':  contracism       - 

ro^.  The  contra6Ung  parties  ibmetinrer  make  ufe  of 
«ii  oathj  the  tetter  to  inlUre  the  future  performance  of  the 
engagements  which  they  contrafh  " 

The  oath  of  Which  we  i^eak  hete'iB  a  religious  aft,  bf 
Vff&th  a  perfon  declftrei  that  he  (UbniUi  te  the  vengeance 
of.  God,  or  renounces  his  meroyr  if'  ^-  -cloes  fiot  perform 
^^hat  he  promifes*  Such  is  the  refult  of  thefc  formulas :  So- 
hflji  jru^  Gadk    M<yf  God  ptmUh  mcy  if  Jtjail  4n  my  Vfprd^  Qcc* 

104.  Theprotenftoosof  churchmen  had  heretofore  ren- 
dered common  the  Mit  of  oadis  in  all  contrafU.  They  pre- 
tottded  that  all  coatefbitioasy  on  the  execution  of  contrails 
miiich  were  confirmed  by  an  oath)  belonged-  to  the  ecclc^ 
iiaffcical .judge*  Bec&ufit  an  oath  was  a  religious  a£l,  tmd  the 
rsfufal  to  perform  an  obligation)  confirmed  by-anoath)  be- 
ing the' violation  of  sin  oath,  religion  was  interefled  in  con- 
teftations  rcfpe^tiag  the  execution  of  fuch  engagements, 
which  ought  to  render  thf  m  cognizable  by  the  ecclefiaftical 

Therefore  tihe  notmes,  who  wejCf)  ichurchmcn,  did  not 
fail  to  iufert,  in  all  the*  contra£ta  whi^h  they  received,  thaf. 
the  parties  had  made  oath  not  tQ  contravene  ftny  claufe  of 
the  contta£^  an(}  to  execute  it  falihfuUy,  in  order  to.  infure 
to  the  eccIeHailical  judge  the  cognizance  of  the  execution 
of 'the  contra 6l«  This  flyle  is  often  fcen  in  feveral  ancient 
manufcrlpts. 

Churchmen* have. long  ago  been  compelled  to  abandon 
thefe  preten&ons,  to  which  igoorance  had  given  rife  t  and 
the  ufe  of  cuths  has  ceafed  in  the  contrafls  of  in^ividtt- 
als.  Neverthelefs,  as  it  fometimes  happens  that  perfons 
refort  to  an  oath,  in  order  to  infure  the  future  performance 
of  their  promifes,  it  will  not  be  improper,  lUmmarily,  to  ixi- 
quire  what  may  be  the  effe6l  of  ^jfuch  an  oath. 

105*  This  oath  has  little  or  no  efie£t  in  courts  of  juf'^ 
tice.  For  either  the  obligation  Is  deemed  by  them  valid,  of 
itfelf;  or  it  is  not.    When  it  is  deemed  Valid^  of  itfclf;  the 
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dattH  is-fuperiluont*  For  without  its  mterventioti,  Ihe  ere* 
4itof,  ta  whom  the  obligation  is  contra6led,  has  an  nftion 
againil  the  debtor  to  rec^irc  the  peribrmance  of  h.  The 
oath  adds  nothing  to  this  oiUenf  and  gives  to  the  creditai^ 
no  right  which  he  had  not  before  it  inttrvcned. 

\Vheii  the  obligation  is,  of  itfeU,  invalid  in  thofe  trn 

WnalS)  and  is  one  of  thofie  for  which  the  municipal  law  hai 

thought  proper  to  deny  an  ailion,  the  oath  is  likewife  of  no 

effect  in  thofe  tribunals*    For  the  municipal  law  dbes  not 

the  Je&>  QO  account  of  thit)  deny  an  action  to  the  creditor. 

For  enn^ple.  A  tavern-keeper  is  no  lefs  inadmiflibl^ 
'  to  daiBiy  by  fuit,  from  an  inhabitant  of  the  ptace,  payment 
for  wh«t  the  latter  had  eat^n  or  drunk  in  his  tavern ;  a  game* 
iier  is  so  le£i  ioadmifi&bU  to  fue  fo^  a  gaming  d^bt  i  becaufe, 
in  each  cafe,  the  debtor  had  bound  himfelf  by  uti  oath  to 
pay.  The  rea&m  tSi  that  the  Oarth  beln^  an  accelfory  to  tha 
engageiae&ty  the  law  which  deems  the  engagement  void, 
ought,  by  a  ^eceSary  conftquence^  to  de^m.  the  oath  void  I 
^um  principalis  causa  non  consist it^  nc  ea  quidcm  qu€  stquun* 
fur  locum  habent ;  L«  129,  ^.  1,  ff.  <U  Rtg*  jur* 

Add  that  it  ought  not  to  depend  on  individiiais,  by  thd 
intexpoiition  of  an  oath*  to  render  any  engagement  valid 
which  the  manicipal  law  has  thought  proper  to  reprobate* 
This  would  be  to  elude  the  law* 

106.  According  to  tiie  Roman  Iftw,  ^e  oath,  which* 
one  of  the  parties  took)  to  perform  his  agreeiiiei\t,  wail  in- 
deed of  no  e£fe6t,  when  the  obje6l  of  it  was  fomething  un« 
lawful  in  itfelf;  L*  7,  §.  Id,  dc  Pact.;  or  whf^n  viblence  had 
been  ufed ;  Auth.  SccramcrJaf  Cod.  Si  adv*  vend*  But  when 
the  agreement  had  no  other  defect  than  the  minority  of  one 
of  the  contra6ling  parties,  the  oath  whith  the  party  M^ho 
had  executed  the  agreement  had  taken  not  to  attack  it*  had 
the  e{re6l  to  prevent  his  being  admitted  to  do  fo.  Such  was 
the  decision  of  Alexander  Severus,  in  the  cafe  of  the  Tale  of 
an  eflate  by  a  minor,  who  had  promil'ed  to  the  buyer,  by  an 
oath,  not  to  attack  it  z  ntc  perjidia^  nccperjuriij  mt  auforen^ 
iiii/tUurum  sperara  deiulstii  L.  I,  Cod<  Siadv.vtnd* 

Autoinn;:  informs  us  that  this  dceiiion  is  not  followed  in 
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tuT  juTifprudchcc.  The  reafon  is  that  if  it  were,  the  latrt 
in  favor  of  minors  would  be  always  eluded :  it  being  eafy  for 
thofe  who  contract  with  tliem,  to  require  them  to  bind  thcm- 
felvcs  by  an  oath.  The  cuftom  of  Brittany,  art.  471,  fdt^ 
xnally  decides  that  the  contratls  of  infants  arc  not  rendered 
valid  bytheir  daths. 

•  It  is  principally  in  a  moral  view/that  the  oath  by  which . 
one  binds  hlmfclf  to  perform  his  promife,  mayhavc  fome  ef- 
fect. It  ha**  the  etfe6t  of  (trcngthening  the  obligation  and 
rendering  the  breach  of  the  promife  mJore  criminal.  For  he 
who,  having  bound  himfeif,  by  an  oath,  voluntarily  fails  in 
his  engagement,  adds  to  the  infidelity  which  refults  front 
the  voluntary  breach  of  his  promife,  the  guilt  of  perjury. 

lor.  The  oath  has  this  effe6t,  when  the  engagement  is 
of  itfelf  valid,  at  leait  on  the  confcicnce.  But  fuppofmg  the 
engagement  to  be  nidi,  is  the  oath  to  fulfil  it  of  no  effect  ^ 
We  fhall  examine  this  quell  ion  in  a  fummary  review  of  the 
defeats  which  may  render  the  engagement  void. 

When  the  engagement  is  void  on  account  of  its  objcft, 
as  when  one  has  bound  himfeif  to  give  a  thing  which  is  not 
a  fubje^  of  commerce,  or  to  do  an  impoflible  thing,  it  is 
evident  that  the  oath  added  to  the  engagement  is  not  obli* ' 
gatory  and  has  no  effect. 

All  concede  alfo  that  the  oath  to  perform  an  unlawful  en- 
gagement is  not  6bU;>;atory  ;  that  it  is  a  crime  to  take  fuch  an 
oath  and  would  be  a  greater  to  keep  it ;  scelus  csffdts. 

This  portion  is  cofre6t,  whether  the  thing  be  unlawful 
by  the  natural  or  by  municipal  law.  For  we  arc  bound  in  con- 
fcience  to  obey  the  municipal  law  and  the  oath  cannpt  leiTen 
our  obligation* 

When  the  agreement  is  d^fcftxrc  on  account  of  error^ 
(of  which  we  have  fpoken  before)  fo  as  to  be  void,  the  oath 
which  accompanies  it  is  alfo  void.  For  the  agreement  being 
abfolutcly  void,  there  refults  from  it  no  obligation  to  which 
the  oath  may  attach. 

108..  There  is  more  difficulty  when  the  dcfe6t  proceeds 
from  violence.    Grotius  contends  that   a  promife  extorted 
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bf  violence  docs  not  bind  the  perfcm  who  made  it ;  bectrafe 
if  it  w.«re  true  that  there. reliilts  from  it  an  ©bli^atioi>  vefting 
2^  nght  in  the  perfon.  to  "whom  it  waft  nkadp,  he  would  hlio- 
felf  be  bound  to  indcinnifythc  former,  for  the  injury  occa- 
fifpqed  by  fuch  unlayvfiji  \iolencey  by  rel^aLn^  him  fiom  hi» 
obligation.     But  when  the  promife,  fo  extorted,  has  been 
ooni^rmed  by  an  oath  e^^torted  alfo  by  vjol^foce,  Grotius  con- 
tends that  1  am  ilill  bound  in  confciencc  to  perfoin\  my  pro- 
mife ;  becaufe  ii^  for  the  above  realbn,  I  be  not  thus  bo.ung 
towards  the  perfon  to  whom  I  made  the  promifc,  iliU  I  angi 
bound  towards  Cod,  to  whom  I  am  prcfumed  .to  have  pror 
mifedy  by  the  oath  which  I  have  taken*.   Therefore  if  J  do 
"not  perform  m/prpniifi:,.  having  it  in  my  power  fo  to  do,  1 
am  guilty  of  perjury  ;  Grotius^  lib,  2,  chap,  13,  n.  14. 

The  fame  writer  obferves  that  the  heir  of  the  perfo^L 
who  has  taken  this  oath,  is  not  bound  by  the  obligatiofi 
refulting  from  it.  Becaufe  my  heir,  who  fucceeds  to  me 
in  my  civil  capacity,  and  reprefents  me  as  a  member  of 
fociety,  fucceeds  iiKleed  to  the  obligations  which  I  may  have 
contracted  with  the  pcrfons  with  whom  I  have  had  an  inter- 
courfc  ;  but  he  does  not  facceed  to  my  obligatloas  towards 
God.     Grotiusj  lib,  2^  chap,  13,  n.  17. 

109.  Saint  Thpmas,^  U,  2.  y.  89.  art*  7.  has  alio 
thought  that  a  promife,  although  accompanied  by  an  oath, 
is  not  indeed  obligatory  towards  the  perfon  .who.  had  ex« 
torted  it  by  an  unlawful  violence,  but  is  obligatory  towards 
God  and  iikfora  conscienti^c ;  that  this  obligation  does  not  re* 
fult  from  any  tow  or  promife,  but  is  founded  on  the  rever« 
ence  due  to  t^c  holy  name  of  God  ;  which  is  violated,  when 
we  do  not  perform  what  we  have  promifed  by  his  name* 

He  adds  neverthelefs  this  modification,  that  after  I  have 
complied  with  my  oath,  in  paying  the  thing  I  was  compel- 
led to  promife  imder  an  oath,  I  may  claim  the  money  back, 
by  law,  if  I  be  able  to  prove  the  unlawful  violence  exercifed 
againil  nie. 

This  modification  is  liable  to  an  exception.  Is  it  truly 
to  pay  a  thing  and  lo  comply  with  an  oath,  to  pay  it,  diets 
€ausa^  and  with  an  intention  of  reciaisalng  what  is  paid  i 
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Therefore^  Crotim  refotes  t^  t>pihiont   d.  cap.  13,  n.  15  ^ 

^robare  n^n  po3smn,  ^uo4  ^  fuibusdatn  traditum  est^  eum  qtii 
pr^cdoni  quicquam  promiserity  m^nthtani^a  seiutione  passe  de^ 
fungi  J  Ha  nt  liceaf  quo4  solvit  rtcuper^rt ;  vtHfa  enim  jurs-^ 
mentiy  quod  (fd  Jjeum^-  sin:piisMi»c^  f^  cum  effc^tu  Junt  am^ 
fi^nda* 

no.  The  Popoft  hate  alfo  4-Cidcd  ihat  although  a  pro- 
Xtiife  iindex'  oath,  even  when  extorted  by  aa  unlawful  violence 
t5  obligatory  before  God*  Altx.  IIL  ch»  m'extray  dc  jurcjurm. 
Ccledinus  III.  fays 'that  from  Ihe  Popes*  abfolulion  from  the 
Violatioix  of  this  oath,  they  dp  not  intend  to  induce  thofc  who 
tnakc  funilar  oaths  to  violate  theni,  but  only  to  treat  fueh  a 
violation  with  the  indulgence  to  which  venial  faults  hwe  a 
claimi  and  not  with  the  rigor  due  to  a  deadly  fin.  Non  eh 
dicatur  utjuramcnta  non  servtnt ;  std  si  non  ea  cttcnderintf  nan  ■ 
ph  hoc  tanquam  pro  mortali  crimine  punicndiy  ch«  5,  d.  t»- 

111.  PuffcadorfF,  Il\  2.  8,  thinks,  on  the  contrary,  that 
$  promiie  extoifted  by  violence,  although  confirmed  by  an 
eath,  is  no  more  oblijj^tcry  before  God  than  before  men« 
His  reafons  arc,  ths^t  fuch  an  oath  when  addreffed.  to  the 
perfon  to  whom  the  prpznife  is  made,  is  only  a  folemn  and 
religious  recognition  of  the  promife  made  to  this  perfon^ 
tut  19  not  a  vow«  It  docs  not  contain  a  particular  promife 
to  God  to  pcHorm  that  made  to  this  perfon,  nerwcuIJi 
fuch  promife,  if  admitted,  be  obligatory.  For  as  proxnifes, 
made  to  men,  are  only  binding  when  accepted  by  thoft  to 
whom  thoy  are  made ;  fo  vows  made  to  G<>d  bind  only 
towards  him  when  he  may  b^  believed  to  have  acceded  to  an4 
accepted  them-  Can  it  be  believed  that  it  is  agreeable  tQ 
,  Cod,  and  that  he  confcnta  that  an  honeft  man  fhould  ftrip 
l^imfelf  of  Ms  property,  in  favgr  of  a  wretch  who  haa  extort- 
ed a  i^romife  from  him  by  an  unjuft  violence  ? 

As  to  tlie  rsverencfc.  due  to  the  h©ly  name  of  God,  oa 
which  St.  Thomas  grounds  his  opinion,  it  cannot  be  denie4 
that  it  is  to  fail  in  that  reverence,  and  a  great  crime  to  pro^ 
Xnife  under  cu^th,  although  through  tiolencc,  what  one  doc». 
^0.1  intend  to  perform :  bincc  it  is  to  make  the  name  of 
Co4  iab^crvient  to  ^,  liej  whicl^  Fufiendorf  admits.    Bat 


after  the  oathis  tftkoi  ^wketbtr  tteipefOiT'  afilually  intend^^ 
ed  at  the  time  to  perform  his  prpxmTej  ^m  wjiich  cafe  there 
was  no  crime,  or  iMietheV  he  had  not  fuch  an  intention»  ia 
which  cafe  there  was,}  thebrekch  of  the  oath  docs  not  ap« 
pear  to  Puffendorf  to 'be  finfid  or  i^ntrary  to  our  duty  to 
God.    Th«  repentance  which  the  pcrfan;:£vh6  twMf  with- 
out an  intention  of  perforfniag»..Qttgbt.tavt^ai»9-ft6ati':i6 
rebuke  hisa  to  give  what  Jie  htPc^ptMndfod^i  or  Jn.the  atidr 
cafe  the  fear  of  fcand^l  on  weak  minds  may  alfo  indneeia* 
j)erfonnance.    But  Puffen4otffimagines  it  woul^  be^jbetter 
io  bellow  the  money  in  pious  ufc^i  rather  than  to  give  it«|o 
the  perfon  who  extorted  the  promife>  an^  who  would  p^jt 
m  the  further  prufcQpUon  of  his  crimes.  -  >    .  t 

112.  There  remains  for  i|9  t^Xay  a  ^ord  as  to  Jthe  eafe 
o£  fraud.  It  is  not  to  be  doubted  that  a  pzomi|e»  althotigti 
fupported  b/.an  oath^  obtained  by-the  fraud  of  the  perfon 
'to  whom  it  4S  made,  is  no  more,  obllgatpry.  towards  hi^, 
than  if  he  bad  extorted  it  by  violenjce.  For  his  fraud  doea 
iiot  bind  him  the  lefs  torelcafeit  than  vlolcxu:e  would,  jfyi^ 
is  fuch  an  oath  (Qbugatory  towards,  Qod  I .  A%?^JiS  tA  Ihfc 
fyftem  of  PuSendorf,  who  thinks  that  ap; oath  e^tortfid.bir 


%rho^tnk  that  attt)ath^St6rtfeai)y  violdlceMsbfriaing,  we 
need^ot^ndM^i  that  an  oadi,  obtained  bvihe  iraudbfthe 
perfon #hvrecciteH-the'^p*6imfe!ri^'oBngal6ry.**  '"For  when 
it  appears  that  the  oath  is  founded  on  a  falfe  fuppolitidhy 
without   Which' ^thcr  promife  ^wxitdd'ti^tf  4i£v€^  madcy 

Grotius  himfelf,  Hid^  n,  4.  admits-  that  the  oath 'has  'iS) 
effe£V,  even  before  Godr  The  reafon  of  thl%  difT^ppce  is 
this.  I^e  wh'o  promifes,  though  he  aqls  by  comp^liiooiJpfpf 
mifes  ^folutely,  without  msOking  his  prpmifQ.depondei^tr.on 
any  condition ;  whilR  the  other  intends  to  maj^e  h[is  pri»> 
mife  in  a  manner  dependent  on  the  trufh  of  the  fa6t  he.fupt 
pofes,  and  which  Is  the  foundation  of  his  promife. 


^         « 


'^  •>.'^^'  5i-'  ••*-  tf^  fSf  '6t}v^  Cilkiiis'  of  OhiijrathnsJ^'  \       ' 


j:  y.'C'i:  >  C  v;r'.:;;^/f«'!?^*^^^''^<?.  .  ..;;:r.i;..i -- 


d&ltted  By  kaw,.  which'^kola'  him  to  aadther  -^'fthoiker  t6 
^thasU.   ...    -  \^..:  .-^^..  :/.'-•   '  "^    ^-  ;.:-.■    •       .-^ 


to  pay  the  legaciesr^cntit>n{fd  lii  the*  Vill  of-  the  deceafed  \ 
«ti!ilbMlt that:  having  ipusr^kititd  sby  ftgrcerAcfitbetveen  the 
Jktic.tAd lot^artBes^  -  '.   -  -'•  --•  '^>  •"'    -    '  •  -^  -*        -   '•  - 

*  '•An<5tliii'  etiitpl'e  6(^  a  ^uafi-contfacl  is  when. 'backpays/ 
fcyin'cfror  of  fa'jtf  >^fet  he  does  nbt  *6wer^  'i'he  pavmenl 
t>fthta-thinv  issArait^Wmich'bihds'the  t>eribn  whpKasrccei- 
^«W  it  t>d  reiVbre  it  t<j;fi}m^%ho  pdd  it  ;*  thotfi;*?  it  eannot 
1W  fllicH^tawi-carei  thai  tjiei*e  haslhterTcneti'any  agrettncftt 
for-'Uic  reftittithm'bt'hrf      -'    "'   ^         *  :..:-..:•:  .,  .:       .t 

,.,., -T^e.adjnimrkratiod.vhic))  one  undertake*  of  .the  afiaica 
of 'another  who  isaUfeat,  ^and  who  did  ^^otra^pyf^it,  )s  alCip 
aqviaii-contrafxt  whicU:|)io4^  ,|t^§  one ,  to  accpun/;  £br  his  adf 
xaiaUtTAtion,  and  th<j  puisr  to.jcfuad  to  .hi^^v».  diihucfe- 
'incuts*"         , ' 


TH^?:?*^  21  pi^Q^herof-^thet  inftancest)Dquafi-cdtt«ra£ 
lirhlcll  ;wo  pa£>,oyer  in  iUtinceM 

'  -U4*  id  ^oatraSls^  It  \i  th^rarTt^Tit  6f 'the  J^arties  AvhicA 
)iredaCea  the  obli^atioih  Iri  quali-contr a6ls -nd  aUerit  inter- 
iran^a>  A  is  tifc  law  alone  or  ftatdral  cqait/Vhith  produce* 
the.oWij^Uon  in  reiidtjring  thcict/lVom  which  it  refults,  ob'- 
Ugatory*  For  thii-iTftalorr  fn'ch  acts  arc  taljed  quaCi-con- 
tracls :  beCaufe,  wttixoat  King  contracls  atid  tiauth  lefs 
tortS)  they  produce  obligations  as  contracls  do. 

lis.  All  pcrfons,  even  minors  and  lunatics,  who  arc 
incapable  of  alTent,  may  by  (he  quafi  conli  acl  rcfulting  from 


tiii  a£t  of  anotheri:iiecdme:bo<md  to  biiB^  ABdrbind  hiin  ta 

Fofitis  not  the  afTcnt  which  fcfrm'  tiwfc  obli^tions  : 
thev  are  conttaSled  br  the=a^  of  anotiher  without  any  acl  oi 
our  part*^  The  life  of  reafbn  Is-indcfed  required  id  hint  ^rhi 
does  the  aci  which  fdrms  a  quafi^eenttra^l,  but  not  itt  thoft! 
by  vrhomoi*  to  whom  the  obligations  refvfltinr  from  fhis-a^ 
dt&  contra€led«  "^ 

Forexarapte.  Ifofte  ha(&  adminiflered  the  affairs  of  d 
minor  or  a  lunatic,  his 'ir<hxiiiilftrati6n  i%  a  qUafi-contracV, 
which  bindsrthe  minor  or  lunatic  to  2Lllo\y' him  his  ufefulex* 
pences,  and  reciprocally  binds  him  to  the  minor  or  lunatic^ 
to  give  an  account  of  liis  adffliaillYaTiOn^  " 

The  rule  isth^  famp  with  regard  to  feme  <:overt«.  Thcf 
zxi^y  in  tliis  manner  become  bound  to  others,  and  bind  others 
to  tJieipy. without  the  intervention  of  their  hulbands.  Por 
the  law  which  prohibits  thi^m  from.bm,ding  themfclves  of 
dotai;  any  thin^  without  their  huibands,  avoids  only  ivhal 
they  raxy  do  without  their  hulbands'  permiflion,  but  not  the 
obligations  reAilting.from  an«a6t  io  which  they  liad  no  agen< 

cy»  ,   :    . 

,.■     y^*t  ^4  ^..•-  . «/  I.  * 

Of  torti  arid  qvdst^torisi      • 

,  '  •     •  .     •  . 

1 1 6.  Torts  are  the  third  caule  br6btieatibns>  and  quafi* 

torls  the  foutth. 

'.    •.     •        .  .     • 

A  tort  is  an  a6t,  by  which,  through  fraud  or  n^alice,  a 
perfqn  occaiions  damage  or  injury  to  another*  ^ 

A  quad-tort  is  an  act  by  which  without  malice,  but 
through  inexGufdble  imprudence,  a  p^rfon  occa&ons  damage 
or  Lujury  to  another.  .  .     r 

1 17«  Torts  and  quafi-torts  diffef  from  quafi-cohtracla  in 
this ',  that  the  ac^,  from  which  a  quafi>contra^  r«fults,  is  an 
acl  permiUed  by  the  laW,  while  that,  which  forms  the  tort 
%or  quaii-tort,  is  prohibited. 

118.  It  refalts  from  the  definition  which  we* have  given 
of  torts  and  quafi  torts,  thai  it  is  only  thofe  perfons,  who 
have  the  ufe  of  their  reifon,  who'arc  capable  of  them.  For 


^ 
u 
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thofe  who  Uftveitiibt,  ai  in£mte Jtnd  Hriii^tMvt,  «re  Iftdipabit 
of  malice  or  imprudence. 

-  It  is  impofflble  to  afcertatatKe  period  nt  whicli  perfons 
begin  tohav^  the  uTe  of  reafoxi)  axxd^are  donDequently  cap^ 
|)]ie  of  malice ;  that  period  being  ei)rlier  in  ibme  than  in 
others*  This  is  to  be  determined  by.  clrcumdances*  But 
ssfoon  as  a  perfon  has  the  ufe  of  resdbiK  and  malice  and 
reflection  are  perceived  in  an  a^  bj  which  h^.has  caufed  a|> 
injury  to  afiother,  that  a^  is  utor^ :  .and  the  4>erron  who  is 
guilty  of  it}  although  he  has  not  yet  reached  the  age  of 
puberty,  contracts  the  obligation  pf  repairing  the  injury 
which  he  has  occafioned.  Hence  the  maximt  Xeminem  in 
delictis  £ias  cxciis^$*  Imprudence  is  more  readily  excuied  iii 
young  perfons* 

119.  AlthtJiigh  tbTifety  bceifiotts  iheS  Ibts  bf  reafon,  a 
pcrfon  is  htk  Ief$  bouhd  to  tt^Ht  the  in;jury  which  he  haK 
done  fo  another,  whild  in  that  lltaatibnf  For  it  is  his  o\>rn 
Tiult  roluntarily  to  have  ]5laced  himfe^r  in  it:  In  this,  a 
tlrunkdn  man  differs  from  dti  infcCncior  lunatic,  to  whom  n6 
fault  can  be  imputed. 

120.  Itisnot  tobedoubted  thlt  a  pcrfon  interdi€berf» 
on  accoupt  of  prodigality,  is  bound  to  the  reparation  of  the 
injury  which  he  occaiions  by  the  torts  or  quafi-torts  which 
he  commits,  although  he  camvot  cantra€t  any  obligation  by 
his  agreements.*  The  reafon  of  this  difference  is  obvious* 
Thofe  with  whom  he  Has  contra£led,  ought  to  impute  it  tp 
their  own  folly  to  have  contra^led  with  him*  An  interdic- 
tion is  a  public  thing,  and  therefore  ought  to  be  known  to 
them*  But  nothing  can  be  imputed  to  thofe  to  whom  he 
has  occafioned  an  Ihjury  by  hit  torts  or-quafi-torts*  They 
ought  not  to  Aiilfer  from  his  interdicUon :  it  ought  not  to 
procure  him  Uie  impunity  of  his  torts.  This  decilion  verves 
^Mo  to  determiaoi  that  a  perfon  mterdicted  may  be  con- 
demned to  pecuniary  fines  for  his  torts  or  quafi-torts,  con> 
trary  to  the  opinion  in  the;  glofs  ad  L.  &i  quis^  7,  Cod.  Undc 
vi ;  of  Bartolus,  and  fome  other  do6lors,  who  fay  Poust  qui^ 
dem  se  obligare  aJfxnam  corporalcm^  sed  non  ad  p^ncm  pecuni^ 
urianij  quia  res  suas  alienarc  non  potest.  For  the  interdic- 
tion is  eftabiilhcd  to  prevent  him  from  contrai^Ung  ind'if- 


tfsedf  >  and  «et  to  tufure  tokhn  the  impunkr  of  hit  tdrts*' 

AW  th*t  we-  ha^c-fitid  ef  perA>BS-4n.trrdi5led,  44^ppK(ri^ 
bic  to  minors  of  the  age  of  puberty,  or^tvar  that4t^,  "«viT<y 
ar^  yet  under  the  power  of  aluU)r  :  except  that  the  faults 
of  imprudence)  which  we  call  qua^-torts,  are  more  readily 
excufed  in  thcoif  than  m  perfons  of  age,  interdicted  op  ac« 
count  of  prodigality  • 

121.  Not  only  is  the  perfon  who  has  committed  the  tort 
or  quali-tort}  bound  to  the  reparation  of  the  injury  which  he 
has  caufed :  thofe  who  have  this  psribn  under  their  power, 
as  parents,  tutors,  preceptors,  are  liable  to  this  obligation, 
vhcuever  the  tort  or  quafi'^tort  has  been  committed  in  their 
prefence,  and  generally  whenever,  having  it  in  their  power 
to  prevent  it,  they  did  not.  But  if  they  could  not  prevent  it 
they  are  not  liable,  Nulium  trrmcn  patttur  is  qui  itt>n  prMhet^ 
^um  firohi'6ert  non  potest  i  L.  109,  ff.  rfc  I^eg,  Jur»  evtn  it 
&e  tart  was  committed  in  their  prcfenct :  Culpa  caret  ^ui 
scit,  sti  prohiUrt  nonpoitst  i  L.  50,  ff,  d.tit. 

Mailers  are  alfo  rendered  refponfible  For  the  injury  occa- 
fioned  by  the  torts  and  qnaft- torts  of  their  tervants  OY  Work- 
men, employed  in  their  ferviee.  They  are  fo,  cveA  ill  cafes  in 
Tfhich  it  has  not  been  in  their  power  to  prevent  the  tort  or 
qnaQ-tort,  when  it  has  been  committed,  in  the  e^ercife  of 
the  duties  to  which  they  were  employed  by  their  maflers  ; 
cTcn  in  the  abfence  of  their  maiVei*s :  which  has  been  eftab- 
liihed  in  order  to  render  mailers  cautious,  not  to  employ  any 
but  careful  fervants. 

With  regard  to  the  torts  and.quafi-torts  which  they  com- 
mit,  when  not  aclually  employed  about  the  affairs  of  their 
taaders,  the  latter  are  not  anfvv'ciablc. 

122.  Obferve  tliat  thofe  who  are  liable  for  the  obllga« 
tion  from  a  tort  committed  by  another  perfon,  in  which  they 
did  not  participate,  are  liable  in  a  different  manner  than 
the  trefpairer.  Although  he  is  liable  to  be  compelled  by 
Ih?  Imprtfonment  of  his  perfon^  to  the  paymem  of  the  da- 
mages he  may  be  condemned  to,  for  the  reparation  of  the 
injury  which  hia  tort  has  occafioned ;  i^hen  the  tort  is  of  a 
luiur^  to  authorise  his  imprifonmcnt :  the  otliers  who  are 


liable  aHb,  are  only  civiHy  fb,'  and  am  be  t4«tfpelkd  to  p^y 
the  damages,  by  the  ieizm^  of  ti^lf  property  .oni/>  ^^'d  z>ot 
by  the  iiaprifo^mei^  of  Umr  p9rfons«; 

.  .      .  *    .  •  *  •  ^.-  I  II* 

0/  the  iavj.'   

iii.  Natural  law  is  tlie  caufe,  medigitely  at  leafty  of  ai! 
obligations.  For  if  contrails,  torts  or  quafi-torts* produce 
obligations,  it -is, "primitfvely,  bccaufc  natural  law  requires 
that  each  fhould  perform  what  he  promifcd,  -  and  repair  the 
injury  which  he  occafiondd  by  his  tort^  * 

It  is  alfo  the  fame  lav7  tliat  renders  obligatory  the  &£*:• 
from  which  aa  obligation  refuka,  aitd  which  arc  therefore 
Called  quaii-contracVs,  as'wc  have  before  remarked* 

There  are  obligations  of  which  the  fole  and  immecii' 
ate  caufe  is  the  law.  .For  example  :  at  is  not  by  virtue  of 
any  contract  that  children  are  bo  and  to  maint^JA  their  indi- 
gent parents,  when  they  have  the  ability.  Natural  la^w 
alone  produces  this  obligation* 

The  obligation  whtcli  a  feme  covert  co^traQs  to  reft  ore 
the  money,  which  Ihe  has.  borrowed  without  the  authority  oF 
lier  hu(baud|  when  it  has  turned  to  her  advantage,  is  not 
produced  by  any  contract  or  qu^  contracl :,  for  the  contr&ct 
of  loan  which  has  beeix  made  with  her,  without  hift  authority, 
being  voi4)  produces  no  obligation  :  ^od  nullum  est^  nuJ^ 
ium  producit  ejectunu  Her  obligation  is  then  produced' l3y 
haturallaw  alone,  which  does  not  permit  atiy  one  to  enrich 
himfelf  atthe  expence  of  another*  Neminem  aquum  €st  ^uuh 
aherius  daimo  locupUiari  i  L.  206,  ff.  de  Reg.  Jur. 

Thefe  obligations  .produce  an  atSliou  which  is  called 
tondictio  ex  lege. 

Section   the   Third. 

Of  the  persons  bettoten  whom  an  o&ligaiion  may  exist*.. 

124*  There  cannot  be  any  obligation  without  two  per- 
fons,  the  •ne  who  contra6ls  the  obligation,  the  other  t? 
whom  it  is  contra6led* 

He,  in  whofc  favor  it  is  contrafled,  is  called  the  credx- 
tor,  and  he;,^  by  whom  it  is  comrade  d,  the  debtor. 


135.  Alfhotigh  It  is  of  th*  ^flciicc  of  lA  obligntion,  that 
there  be  two  perfont,  one  of  whoiii  is  th«*  crcditori  and  the 
otH:r  the  debtor  of  it ;  yet  the  obligation  is  not  extinguifhcd 
bv  the  death  of  one  or  the  other.  For  this  pcrfon  is  pi^fum- 
«i  to  have  farvived  in  the  perfon  of  hia  heir,  who  fucce eds  to 
ill  his  rights,  and  all  his  obligations. 

126.  Even  if  the  creditor  were  to  leave  no  heir,  fiill  he 
would  be  prefamed  to  have  furvivcd  in  his  vacant  eftate. 
For  the  vacant  eflate  of  a  deceafed  perfon,  rcprefents  him, 
holds  the  plac«  of  his  perfon,  and  fj  creeds  to  all  his  rights 
and  ail  his  oblig^ations.  Hareditas  persona  dcfuncti  vfcem  sus* 
tifurf,  and  this  fidlitious  perfon  either  of  th6  creditor  or  of 
the  debtor,  fuiEccs  to  prcferve  the  obligation  after  the  death 
of  either*  • 

Not  only  may  an  obli;^tion  continue  to  exift  in  favor 
or  againil  the  fictitious  perfon  of  a  vacant  eftatf,  but  there 
ire  certgin  obligations  wh'!*jh  may  be  contracted  by  or  to' 
iuch  fictitious  perfon. 

For  example.  When  a  perfon  who  has  been  appointed 
curator  to  a  vacant  e(tate,  adminiders  the  goods  of  the  eflate, 
U  contracts  towards  the  perfon  of  the  vacant  eflate,  the 
negation  to  render  an  account  of  his  adminiflration ;  and 
tbe  fictitious  perfon  contracts  towards  the  curator  the  obli- 
gition  to  allow  him  his  rcafonable  dilburfemcnts,  in  the  ex- 
^cationof  the  trufl» 

A  number  df  other  examples  might  be  adduced,  of 
obligations  contracted  by  a  vacant  eflate :  as  that  which  it 
t  >atracls  to  the  perfon  who  buried  the  deceafed,  for  his  fu* 
n..'^l  dues*  Vice  versof  if  any  one  fteals  goods,  part  of  a  va- 
ijr.i  eflate,  or  injures  them,  there  refults  an  obligatioDt 
vi^ich  he  contracts  to  the  vacant  eflate* 

127*  Corporations  are  a  kind  of  civil  perfons,  by  whom 
ad  to  whom  obligations  may  be  contracted* 

I  13S,  It  is  clear  that  ideots,  lunatics  and  infants,  are 
apable  of  contracting  the  obligations  which  refult  from 
*Ji  and  quafi*torts,  or  even  thofe  which  refult  from  con* 
^s:  fince  they  are  incapable  of  aifent,  without  wiuch 
ut  can  he  DO  conlraCt,  tort  or  quafi-tort*    But  they  ar^ 


I 
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capable  of  tiiofe  obligations  which  are  contmCted  wHhou 
the  a£i  o£  the  perfon  by  whom  they,  are  contra^led*  For  ex 
ample*  If  any  one  has  advanta^oully  adminiflercd  tht 
affairs  of  an  Ideot,  a  lunatic  or  an  infant)  thVi  infant,  Iiina 
tic  or  ideot,  contract  the  obligaticAi  of  allowing  this  perfox 
his  ufeful  difburfementSf  in  this  adminiilration,  as  we  have 
already  obfervedi  n.  U  5.  They  contrail  alfo  all  the  obliga< 
tions  which  their  tutors  or  curators,  contf  a6l  for  them  and 
in  their  names,  n.  74. 

* 

By  the  Roman  law,  no  oUigation  could.be  ecmtraSlcd 
between  a  father  and  the  fen  who  was  under  his  power,  un« 
lefs'^x  certis  causis  $  pfita^  ex  causa  eastrensis  pttulji^  The 
?eafon  waS|  that  the  fen,  while  under  the  power  of  his  fa< 
ther,  fft  vineulU  paternis^  could  tlot  extra  has  causaSf  have  a 
thing  of  his  own,  and  acquired  for  his  lather  aU  that  be  did 
acquire.  But  as  paternal  power  has  no  fech  effo6t  with  us^ 
nothing  prevents  a  father  from  cpntra£Ung  an  ohligMion  tc 
his  children  or  his  children  any  to  him*     • 

Section  the  Foukth. 

Of  what  may  be  the  object  and  subject  of  obligations* 

139.  There  can  be  no  obligation,  unlefs  there  be  fome< 
thing  which  is  due  and  which  is  the  obje6l  and  fubjedt  of  iu 

$.  L 

General  thesis  on  what  may  be  the  object  of  obligations*. 

1304  The  obje6t  of  an  obligation  may  be  a  thing,  pro< 
pcrly  fpeaking,  rej,  wiiich  the  debtor  binds  himfelf  to  give 
o^  an  a6t,  factum^  which  the  debtor  binds  himfelf  to  do  o: 
not  to  do.  This  refults  from  the  definition  which  we  havs 
already  given  of  an  oblig^tiom 

Not  only  things  themfelves  may  be  the  object  df  ar 
obligation,  but  the  ufe  of  a  thing  or  the  poffeflion  of  a  thinf 
may  be  the  objedl  of  an  obligation.  For  example*  Whet 
one  hires  a  thing,  it  is  the  ufe  of  that  thing,  rather  than  th< 
thing  itfelf,  which  is  the  obje6l  of  the  coiitra6L 

.  When  one  binds  himfclf  to  give  me  a  thing  in  pledge 
it  is  rather  the  pofleflion  of  the  thing,  than  the  thing  itfrif 
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whicli.  is  the  ot>j^^  of  hit  ohUgatioA*    A  niinber  of  other 
examples  might,  bfi  giren* 

What  things  maj  ie  thi  objtct  of  an  MigeltioTu 

ISl.  Every  thing,  ivhich  is  a  fubje6t  of  commercci 
may  be  the  objeA  of  an  Obfigation. . 

Not  only  may  a  certaia  and  detetminate  thingi  as  a 
certain  horfe,  be  the  obje6l  of  an  obliga^iofh  but  alfo  aa  ixx-^ 
determinate  thing  may  bo  the  object  of  it)  as  whep.  ono 
binds  himfelf  to  give  me  a  horfe,  without  mentioning  what 
horfe.  It  is  necelTary,  however^that  the.  indeterminate  •thing, 
Which  is  the  object  of  an  obligation,  have  a  certain  moral 
conlideratton*  Oporttt  ut  genus  quo  i  debetur^  habeat  certam 
fitUtimtm  \  as  when  one  promifes  a  horfe,  a  cow^  a  hat,  ge* 
neralty*  But  if  the  thing  be  fo  indeterminate,  as  to  be  re- 
ducible almoft  to  nothing,  there  will  be  no  obligation  for 
want  of  a  thing,  which  is  the  objeft  and  Aibje£l  of  it.  For,. 
morally  fpeaking,  almofl  nothing  is  receded  as  notliitig.  For 
example*  Money,  com,  wine,  without  the  quantity  being^ 
determined  or  determinable,  cannot  be  the  ob]e6l  of  an  ob« 
ligation ;  becaufe  that  may  be  reduced  to  almoll  nothing,  as 
a  farthi&g,  a  grain  of  com  or  a  drop  of  wine*  It  is  for  this 
rrafon,  that  it  is  decided  in  L.  94,  ff.  dt  Vtrb.  Oblige  that  the 
flipuIati(Mi  triticwH  dare  oparterc  produced  no  obligAtion:  as 
it  camsot  bo  Icnowa  what  qislntxty  the  parties  had  in  view. 

Yet,  it  is  not  neoeffary  that  the  qusoitity,  which  is  the 
"^bje^i  of  the  obligation,  be  a6bially  determined  at  the  time 
the  obligation  is  contra^d,  provided  it  be  determinable* 
}  or  example,  if  one  binds  himfelf  to  indemnify  me  for  the 
damage  which  I  have  fuftained  or  may  fuflain,  on  a  certain 
account^  the  obligation  is  valid,  though  the  fum  to  which  it 
may  amount  is  yet  undetermined  ;  becaufe  it  is  determinable 
by  the  cflimation  which  may  be  made.  Likewife,  if  one 
binds  himfelf  to  fupply  me  with  com  for  the  ufe  cf  my  fa- 
mil  y,  during  one  year,  the  obligation  is  valid,  though  the 
quantity  be  undetermined,  becaufe  it  is  determinable,  by  the 
eltimation  which  may  be  made  of  the  quantity  that  will  be ' 
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1 32.  Things  *hich  Jo  ijotyct  ^kift,  but  the  cxiftcnce  of 
which  h  expeaed,  may  be  the  obj^a  of  ah  obligation,  pro- 
vided  however  the  obligation  depends  on  the  condition  of 
thpr  exi(lencer       .  -  ..-:-•' 

For  exaniple>  whpn  I  bind- myfelf  to  a  si^inc  merchant  to 
deliver  him  all  the  wine  I  fhajl  majcp  this  year,  the  oWiga^ 
tion  is  validly  contraacd,  although  the  wine  docs  not  cxift. 
But  if  my  vines  are  killed  by  the  frpft,  fo  that  I  can  make 
ht>*  wine,  the  obligation  vanifhes,  for  want  of  a  thing  which 
is  the  objeft  of  it ;  as  entirely  as  if  it  had  nevcjr  been  con- 
traced. 

This  rule,  that  future  things  may  be  the  obje6l  of  an 
obligation,  admits  of  an  exception  in  the  civil  law,  with  re- 
gard to  future  inheritances.  This  law  profcribes,  as  indeco- 
rous and  contrary  to  public  honefty,  all  agrecm^i^ts  relative 
to  future  inheritanoes  ;  whether  aperfon  contraaed  for  his 
own  edate  towards  another  perfon  to  whojn  he  fiipulated  to 
leave  it)  evei>  v/hen  this  .>7as  part  of  a  marriage  fettlement ; 
L.  15^  Cod.  <U  Pact*  s  or  whether  the  agreement  related  to 
the  Lnheritance  of  a  third  pcrfoij,  which  one  of  ^e  parties 
jcxpeclcd ;  L.  fm.  Cod*  de  Pact. ;  unlets  this  third  perfon  inter, 
vened  and  gave  hi$  aifent  to  the  agreement,    d.  L.  Jin» 

Our  jurifprudonc^pt  in  favor  of  marriage,  permits  the  in- 
troduclion  into  marriage  f^j^lements,  of  agreements  relating 
to  future  inhciritances.  We  may  by  the  marriage  fettlement 
of  janother  perfon,  bind  ourfjtlves  to  leave  him  our  whole 
cflate  or  part  of  it,  or  to  leave  it  to  the  iffue  of  this  marriage. 
This  is  what  we  term  the  contraCual  inflitution  of  an  heir, 
which  is  in  ufe  in  marr;iage  fettlements,  and  of  which  we 
have  fpoken  in  the  appendix  to  the  title  of  inheritancer,  ac- 
cording to  the  cuflom  of  Qrleans.  It  is  like  wife  lawful  in 
xnarriagc  ftittlements  to  make,  for  the  benefit  of  either  of 
the  contracting  parties,  fuch  a  provifion  as  may  be  agreed 
upon  for  the  future  difpofit^on  of  the  eftate  pf  a  third  perjbn. 
The  flipulation  of  proper  eflates  in  the  lineal  and  colla- 
terid  lines  are  agreements  of  this  kind-  We  have  treated  of 
jthefe  ia  our  general  introduaion  to  the  cuftom  of  Or)ea|is« 
fhaj).  5|  art*  4.  |^.  J.  Except  in  n^arriac  e  fetilcpients,  a^roc^ 
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meats  reUtiTe  to  future  iahcritances  are  as  much  dUallmrcd 
hj  oar  law  as  by  the  civil. 

We  ought  not  to  nulUke  for  a  future  inheritance^  tht 
fubftkution  or  troft  eilate  of  any  property  left  to  me  hj  will 
to  he  reftored  to  a  third  perfbn  at  my  death.  This  is  no  fa» 
tore  inheritance,  it  raakes  no  part  of  my  property*  *  It  is  » 
fimple  debt  which  I  am  bound  to  pay  at  my  death,  to  thofe 
who  weie  the  obje6k  of  the  teftator*s  beneficence^  and  r^« 
trrcSy  to  which  they  may  fUpulate  during  my  life  with  my* 
leif  or  ethers.  L.  1  &  16,  Cod*  del^acU  L»i  1,  Cod.  dc  Trmu 

The  rule  that  thiui^s  which  do  not  yet  e^ft  may  be  the 
ot^eA  of  an  oUigatioi^  is  liable  to  another,  exception  by  tho 
laws  of  police  ;  as  thofe  forbidding  the  fale  of  com  and  hay 
heferc  the  harvefif  wool  before  the  {hearing,  and  rendering 
ittch  contra^U  void.     Tr^Ue  de  Polke  de  Dclamart„ 

U3.  Not  only  may  the  things  which  belong  to  the  debt- 
or he  Ike  objeiSt  of  his  obligation,  but  even  thofe  whkh  do 
Aot,  whra  he  binds  himfelf  to  gire  them :  and  he  is  bound 
to  b«y  them  from  thofe  to  whom  they  belong,  in  order  t^ 
^Tc  them  to  thofe  to  whom  he  has  promifed  them* 

If  thofe  to  whom  they  belong  did  i^ot  wUh  to  part  wids 
them»  the  debtor  could  not  pretend  to  he  difeharged  from 
his  obligation,  on  the  pretence  that  it  is  not  in  his  power  lo 
perform  it,  and  that  one  is  not  to  be  held  to  what  is  impoll^'* 
hie :  for  the  mai^im  a/  impouihiUa  sumo  unetur  is  only  trno 
when  the  impoflihUity  is  abfolute*  But  when  the  thing  is 
poffiUe  of  itfeU^  the  obligation  does  no  ie&  exift,  although 
it  be  not  in  the  power  of  the  debtor  to  perform  it ;  and  he  !• 
liable  for  the  damages  refulting  from  its  inexecutiofi*  It 
fufiices  that  the  thing  was  poffible  of  it&lf,  to  jufiify  fh^ 
creditor  in  depending  on  the  promife  of  the  debtor.  Tbt 
debtor  was  in  fault  not  to  hare  conHdered,  before  he  bound 
himfelfy  whethet:  it  was  in  his  power  to  do  what  he  prognif<d* 

134.  One  asay  bindiiimfelf  to  givo  a  thing  vhich  beloBgjs 
SO  a  thini  ^rfoPt  butcannot  contradt  the  obligation  of  givinf 
to  another  what  already  belongs  fo  him^  in^lefs  ;t  belonged 
to  him  but  imperfe£lly.  For  in  this  cafe  the  ebUg|tioiunDaI4 
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be  valid  fo  as  to  bind  the  debtor  to  caufe  the  thing  to  be- 
long  pcrfedlly  to  the  other.  Traite  du  CorUrat  de  Vente,  n. 
8^  seq. 

135,  It  is  evidcht  that  things  which  arc  not  a  fub]e6lof 
Gommetce,  cannot  be  the  obje6l  of  an  obligation.  For  ex- 
ample, one  cannot  bind  himfelf  to  give  a  church,  a  public 
iquare,  a  canonfhip,  &c. 

Neither  can  one  contrail  the  obligation  to  give  to  ano- 
ther, what  he  is  incapable  of  poffcffing.  For  e^umple  ;  a 
right  of  view,  to  one  who  does  not  pcyflefs  the  neigh- 
bouring houfe  or  ground.  But  it  is  unnecelTary  that  he 
who  contrafcis  to  give  a  thing,  fhould  be  capable  of  ownmg 
and  pofTefTing  it,  provided  he  to  whom  he  engages  to  give  it 
be  capable.     L.  34,-  ff.  de  Verb^  obfig. 

The  Ediaof  1741,  aru  14,  having  difabled  perfons  of 
mortmain,  from  awning  or  polfeifing  real  eflates,  one  cannot 
contract  the  obligation  to  give  property  of  this  kind  to  fuch 
perfons. 

Can  a  venal  office  be  due  to  a  woman  ?  Yes :  for  though 
(he  is  incapable  of  holding  the  title  of  the  office,  fhe  is  not 
incapable  of  holding  the  right.t>f  finance  from  it,  and  it  is 
this  right,  which  is  a  fubje£t  of  commerce,  that  is  the  object 
of  the  obligation. 

§.   I  I  I. 
What  acts  may  be  the  object  of  an  obligation^ 
136.  In  order  that  an  a6l  maybe  the  obje6lof  an  obli- 
gation, it  mufl be pofiible.  Impossibilium  nulla obtigatioest ;  L. 
85,  ff.  de  /?.  J. 

But  it  fufficcs  that  the  a6l  for  whirh  a  man  binds  him- 
felf to  me  is  polTible  of  itfelf,  though  it  be  impoflible  to  him. 
For  if  I  knew  not  that  it  was  not  poiTible  to  him,  I  had  a 
right  to  depend  on  Ms  promife,  and  he  validly  bound  him- 
felf to  me  ;  in  id  qxmnti  mea  interest  non  esse  deeeptum*  He 
ought  to  blame  himfelf  for  not  having  cbnfidered  his  ability, 
and  having  rafhly  hound  himfelf  to  what  was  above  it. 

13^*  ^Ana€l  contrary  to  law  or  good  morals,  islike  one 
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abfblutely  impofiible}  and  can  no  more  be  the  obje^  of  an 
obligation. 

That  an   a6l  may  be  the   obje^  of  an  obligation^  it  tiK 

ncccfTary    alfo,    that   what  the  debtoi*   engaged  to  do,  be 

fometliing  determinate.     Therefore,  if  one  binds  4\imferf 

to  another  to  build  him  a  houfj,  without  faying  where,  "he 

contrails  no  obligation.  L.  2,  §.  5,fl*.  de  eoquod  tcrto  locr*.    -'. 

V.3a-.  The  a6l  wliich  one  hinds  him(elf  to  do  or  not  to 
do>  muil  be  fuch  an  acl  as  the  perfon  to  whom  the  obliga- 
tion is  contracl;;d,  has  an  iaterell  to  have  done  or  not' done ; 
and  fuch  iatercH  mult  be  appreciable. 

The  reaibn  is  evident.  An  obligation  beii\g  s^  bond  of 
right)  there  can  be  no  obligation  when  he  who  promifcd  to 
do  or  not  to  do  may,  with  impunity,  difregard  hirpromiUlB. 
Ii  is  evident  that  he  may,  with  impunity^  difregard  it  when 
I  hare  no  appreciable  intereft  in  his  doing  or  not  doing  what 
he  had  promifed.  For  damages  tannot  become  due  from 
him  on  account  of  the  inexecution  of  his  promiilC':  da- 
mages being  tifc  eilimatiotrof  the  intereft  which  the  credi- 
tor has  in  the  executioh  of  the  promi/e. 

* 

139.  An  a6l  in  which  the  perfon  who  flipulatcs  has  no 
intered)  cannot  indeed  be  the  obje6l  of  an  obligation ;  but 
it  may  h^  the  condition  and  charge  of  it»    For  example.    IS 
jQU  ftiould  agree  with  me  that  yqu  will  come  and  ftudy  laAv 
at  Orleans^  the  agreement  would  he  void,  and  no  obligation 
would  refult  therefrom.    For  this  a6t,  in  which  I  have  no  m- 
tereft,  cannot  be  the  obje6l  of  an  obligation  towaf  ds  me. 
But  if  we  had  agreed  that  I  fhould  give  you  ten  plfloles'if 
jou  came  taftudy  law  at  Orleans,  or  on   condition  that  yoti 
fhould  conxe,  the  agreement  would  be  valid.     For  this  a5t, 
although  it  intcrcflJi  me  in  no  wife,  may  be  the  condition  or 
charge  of  the  obligation  rcfuUinJ;  from  our  agreement. 

..    Ot^  thi3  principle,  the  promifc  made  by  a  nephew  to  his 
imcle'not  to  play,  under  the  pcnajty  of  paying  him  300  li- 
\res,  if  he  failed  in  his  promLTe,  was  held  to  be  valid,  in  a 
cafe  reported  by  Maynai'd^and  by  Papon. 
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14dr  All  ftCf)  ta  bQ  (he  fubj»£\  of  a  dv3  obligirdM^ 
Smft  be  one  in  which  the  creditor  to  whom  the  obligatien  i# 
cpi>ti^a6Ud  ha»aa  intereil  appreciable  m  moneys  accovdiny 
fttt  the  fteafenft  roex^kined  before*  Bat  >t  i»  otherwiie  9S  the 
Itatural  obl^ation  3  itiiiffices  ti^at  the  a6lwhkh  is  the  fob* 
yfA  oC  it,  be  one  Vn  which  the  perfon  ta  whom  the  obIiga« 
tidoi*  contiu5^d  has  an  tntereft  of  jaft  afTe^ia  ta  render 
ik6F  obligation  valid  aa  a  naturiail  obl^ation.  He  wh<^pro«^ 
ltnifed{acba&a6i  and  fails  to  da  it,  &ns  Uxid  becoineag^x" 
iafora  fmscientia^  although  he  cannot  for  the  breach  of  hia 
t^fottift,  b« 'pr^Tecttted  in  foro  iegu*     See  s^ufrof  cA«  I- 
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jMricjLs  ras  Fjfxsr* 
C^f  ihi  iffcc$  0/  Olfhgatkmi  an  the  part  of  th§  dd49r^ 

Cf  the  ciiigatioit  to  pv0e 

***'  JtIe  who  has  ob%ed  ttimfelf  te  gi^e  ttEing,  f* 
%eund  to  give  it)  in  a  convenient  time'  and  place,  te  the  crc 
ditor  oi"  fomc  other  perfbn  wher  has  power  or  qualificatiott 
Id  receive  it  in  his  tlead^    See  in/raf  Fart  111,  chap.  U 

Udtf  When  it  is  a  determifiate  thing  which  is  the  objecl  of 
ine  obligation,  the  obligation  has  th^  further  eiTeiS^  with 
tegafd  tor  the  debtor^  to  bind  him  to  ufe  proper  cart  in  the 
prieferv^on  of  the  things  until  payment  >»made  i  and  if  for 
Yrm%  of  this  care  the  thing  happens  to  periih,  16  be  loil  or 
impaired^  he  i»  liable  foi*  }h&  damage*  whicfh  may  refuU* 
We  ihaU  treat  of  tfaefe  damages)  in/ray  art*  3^ 

The  tare  which  be  eught  to  ufo  for  thlfi  pf efervation  is 
^iflere&ti  according  16  the  different  nature  of  the  conti'a6ls 
<ir  qaa&<ontra€l8  froni  Which  the  obligation  refults* 

When  the  comfadt  i%  for  the  fble  advantage  of  him  to 
irhomthe  thing  ia  to  be  giTen  or  reftored,  the  debtor  wh»  ia 
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otslige<I  to  givB  or  rdlore  it,  is  bound  dnijr  to  ufe  good  fahh 
in  the  preiervation  of  tbe  thing^  and  is  liable  in  this  refpc6l 
only  for  gro(k  neglect,  wbtcb,  on  account  of  its  enoiinity,  is 
coniidered  as  fraud*     Ttnetur  duntaxat  dc  lata  culpa  (9*  do'h 
proximo^  Lm  s,  ^«  2,  fi!i  tommodai*    For  C3£ainple.    A  depofi" 
tary  is  heM  only  to  vLCt  good  faith  in  the  prefenradM  of  the 
thing  dcpolited  with  hini}  and  which  he  has  bound  htnifelf 
to  reftorc.    Becaufe  the  eontra6t  of  deport  h  made  for  the 
fble  advantage  of  the  perfon  who  depoiited  the  thing,  and 
to  whom  the  dtfpotitary  bound  Umfelf  to  reftorc  it«    If  the 
contra^  be  Ust  the  mutual  adrahtage  of  the  parties,  the 
debtor  is  held  to  ufe  in  the  prefenration  of  the  thing,  the 
ordinary  care  which  prudent  perfons  toeftow  on  their  own 
affairs,  and  confequently  will  be  liable  for  flight  'n£gle£t« 
For  example*    The  feller  is  liable  for  this  neglect  in  re* 
gard  to  the  thing  fold,  which  he  obliged  htmfelf  to  deliver. 
The  creditor  is  aUb  liable  in  the  fame  manner  in  regard  to 
the  thing  which  he  received  in  pledge,  and  which  he  obli« 
ged  himfelf  to  rellore*    Becaxife  the  contracts  of  fak  and  of 
ple^e  are  for  the  mutual  advantage  of  the  parties.    If  the 
cootra£l  is   for  the  fole  advantage  of  the  debtor,  as  is  the 
contra£l  of  loan  to  ufe,  he  is  bound  to  ufe  in  the  prcfcn-a- 
tion  of  the  thing,  not  only  ordinary   care,  but  every  poili- 
Uc  care  ;  he  is  therefore  liable  for  the  ilightefl  negIe<Sl« 

This  rule  however,  admits  of  fcveral  exceptions,  as 
fliall  be  fhewn  in  particular  treatifes  on  the  different  con* 
tracts  and  quafi-contrafb* 

Aa  to  accidents,  and  cafes  of  fuperlor  force,  vis  divina^ 
ti»e  debtor  of  a  determinate  thing,  while  he  has  not  been  in 
arrcar  in  paying  it,  is  not  liable  for  them>  unlefs  he  under- 
took fpecially  to  anfwer  for  them,  or  the  accident  was  oc« 
eafionM  by  fome  previous  negledt  on  his  part.  As  if  I  had  lent 
you  my  horfe  to  go  to  a  certain  place,  and  you  were  attack- 
ed by  robbers  who  have  taken  or  killed  it«  Although  this 
violence  which  you  have  fuffered  is  an  accident  for  which  a 
debtor  is  not  ordinarily  liable ;  yet,  if  indead'  of  taking  the 
ttfual  or  fafeft  road,  you  took  a  bye-path,  known  to  be  infeil- 
ed  with  robberS;  in  which  you  were  attacked,  you  will  be  U- 
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n  «   # 

/ 
able  for  this  accident)  becaufe  your  own  imprudence  has  oc* 
calionedit. 

1 43.  It  is  another  effe6l  of  the  obligatiou  to  give,  <mi  the 
patt  of  the  debtor,  tl\at  when  he  has  been  ia  arrear  in  dif- 
charging  his  obligation,  he  be  liable  to  the  creditor  for  tlic 
datna^Cr  «*efulting  from  this  delay,  and  tliat  he  ought,  confc- 
quently  to  indemnify  him  to  the  amount  of  what  he  would 
have,  had,  if  the  thing  had  been  paid  on  demand. 

It  is  a  confequence  of  this  principle  thajt  if  a  thiii^ 
due  has  been  injured,  or  has  wholly  periOied,  fiiice  the  ar-* 
rear  of  the  debtor,  by  accide'Rt  or  fuperior  foroe^  the  debtor 
is  liable  for  the  injury  or  lofs,  provided  the  thing:  would  not 
equally  have  perilhed  or  been  impaired;  had  it  been  with 
the  creditor. 

It  is  likewife  a  confequence  of  tliis  principle  that  the 
debtor  is  liable  to  the  creditor,  not  only  for.  the  profits  re- 
ceived, but  alfo  for  thofe  which  might  have  been  received 
by  the  creditor,  fince  the  arrear  of  the  debtor.  Of  other 
fpecics  of  damages,  fee  #n/rfl,  <zrt.  3. 

144.  Note  that  according  to  ourpraclice,  the  debtor  ia 
not  reputed  in  arrear  of  paying  the  thing  due,  but  after  a 
judicial  interpellation,  validly  made,  and  only  from  the  day 
of  the  interpellation- 

This  is  the  cafe,  although  the  thing  be  due  to  minors 
or  the  church.  The  principle  of  the  civil  law,  relating  to 
the  arrear  which  is  contra^ed,  re  ipsjj  towards  thofe  per- 
ibns,  not  being  in  ufe  among  us. ' 

The  rule  has,  however,  an  exception  with  regard  to 
thieves,  who  arc  reputed  in  arrear  of  fatisfying  the  obliga- 
to  reftore  the  thing  ftolen,  from  the  moment  they  contra£l* 
cd  it,  by  the  theft,  without  there  being  occafion,  in  regard  to 
them,  for  any  judicial  interpellation;  L.Jin^de  Cond.furU 

The  debtor  ceafes  to  be  in  arrear  of  giving  the  thing 
due,  by  the  valid  tender  of  it,  >\  hereby  he  puts  the  creditor 
in  arrear  of  receiving. 

145.  The  obligation  to  give  a  thing,  extends  fome- 
times  to  the  fruits  of  it,  when  it  produces  any,  and  to  iu- 
tereft,  when  what  is  due  is  a  fum  of  money. 
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Commonly,  the  debtor  owes  only  the  fruits  which  wer6 
or  wight  have  have  been  received  fince  the  judicial  inter* 
pellation  which  has  put  him  in  arrear ;  and  intereft,  like- 
wife,  runs  only  from  that  time.  Sometimes,  however,  the 
fruits  and  intereft  are  due  before  the  arrear,  as  in  the  con- 
iracl  of  iale  of  a  thing  which  is  frugiferous.  This  depends 
on  the  different  nature  of  contrails  and  other  caufes.  from 
which  the  obligations  arife.  We  (hall  fee  this  in  treating  of 
the  different  contracts  and  quaJ(l-contra6ls. 

§.    11. 

Of  the  (^ligation  to  do  or  not  to  do» 

145.  The  effect  of  the  obligation,  which  a  perfon  con- 
trails, to  do  a  thing,  is  that  be  ought  to  do  what  he  engaged 
to  do ;  and  that  tf  he  does  not  do  it,  after  he  has  been  put 
in  arrear,  he  ought  to  be  liable  for  the  damage  of  the  per- 
fon to  whom  he  contra^d  the  obligation ;  that  is  to  fay,  in 
id  quant i  creditoris  intersit factum  fuissCj  id  quod  promissum  est ; 
which  ought  to  be  edimated  in  money  by  proper  perfons 
named  by  the  parties. 

Commonly,  the  debtor  cannot  be  put  in  arrear,  but  by 
the  judicial  interpellation,  made  to  him  by  the  creditor,  to 
do  what  he  promifed,  in  order  that  on  his  failure  he  may  be 
condemned  to  pay  the  damages* 

The  judge,  on  fuch  a  demand,  prefcribes  a  time  within 
which  the  debtor  (hall  be  held  to  do  what  he  has  engaged, 
and  on  his  failing  to  do  it,  witRin  tliat  time,  condemns  him 
to  pay  damages  and  coHs. 

If  the  debtor  difcharges  his  obligation,  within  the  time 
given,  he  avoids  the  damages  and  is  only  to  be  condemned 
to  pay  cods ;  unlefs  the  judge  conliders  that  damages  are 
due  for  the  delay. 

147.  Sometimes,  the  debtor  is  held  to  pay  damages  to 
the  creditor,  on  his  failing  to  do  what  he  promifed,  though 
no  judicial  interpellation  was  made.  This  happens  when 
what  the  debtor  bound  himfelf  to  do  could  be  effedlually 
executed  within  a  certain  time  only,  which  is  pad.  For  ex- 
ample.   If  I  have  employed  an  attorney  to  oppofe,  in  my 
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behalf)  -the  fale  of  an  eftate  which  uras  mortgaged  to  met 
and  he  has  fuifered  a  decree  to  pals  for  the  fale  Cff  the  cf* 
Cate,  without  oppofing  it ;  he  is  liaUe  tot  pay  dftdiages  for 
the  injury  I  fuftain,  although  I  made  no  demand  on  him 
for  the  performance  of  what  he  engaged  to  do :  the  time 
within  which  he  ought  to  know  the  i^pofition  was  to  be 
made,  fufficcs  for  a  demand* 

14&*  The  el!e6l  of  the  obligation  which  a  peribn  eon* 
tradts  not  to  do  a  thing,  Is  that  if  he  does  it*  he  becomes 
liable  for  damages  (or  the  injury  reflilting  from  his  doing 
it)  to  the  pcrfon  to  whom  he  bound  himfelf  not  to  do  it* 

U9.  When  he  who  bound  himfelf  to  do  a  thing,  is  pre- 
vented from  doing  it)  by  fome  accident  or  fuperior  force  i 
likewifc)  when  he  MTho  bound  himfelf  not  to  do  a  things  is 
compelled  to  do  it  by  fome  accident  or  fuperior  torce ;  there 
is  no  groui^d  for  damages :    for  nema  pncstat  casus  fortuitoim 

Obferve  that,  in  this  cafe,  I  ought  to  inform  you  of  my 
being  prevented  from  complying  with  my  engagement; 
that  you  may  take  your  meafur.  s  accordingly ;  otherwife  I 
co.uJd  not  avoid  being  condemned  to  pay  damagesi  tmlels  \ 
were  prevented  by  the  ikme  means  from  informing  you*  It* 
Sr,  §.  3>  ff*  Mand. 

ABrxctE  IL 

Of  the  <ff<et  of  the  Migation  in  regard  to  the  credit^Tm 

150.  The  effefls  of  the  obligation,  in  regard  to  the  ere* 
ditor,  are,  L  the  right  which  it  gives  him  to  profecute  the 
debtor,  judicially,  for  the  payment  of  that  which  is  cont^iu* 
cd  in  the  obligation. 

IL  When  the  obligation  is  of  a  liquidated  fum,  it  gives 
to  the  creditor  the  right  of  oppofmg  it,  as  a  fet-off,  to  the 
amount  of  what  he  may  owe  to  his  debtor*  We  (hall  treat 
(>f  this  fet-off;  infray  part  3,  c/i»  4* 

III*  The  obligation  ferves  to  the  creditor  as  a  ground  for 

other  obligations  which  fecurities  may  contrail  with  htxxa. 
for  the  pevfon  who  contra6led  it*  We  {hall  fpeak  of  thcfi^ 
fecurities,  infra^  part  2,  ch*  6* 
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r.     IV*  It  fcrvcs  as  the  fubjccl  for  a  novation,  when  one 
intervenes.  We  fliall  fpeak  of  novations ;  inf-.a^part  3,  ch.  2, 

We  (hall  treat,  in  this  place,  only  of  the  fir fl  or  prin- 
cipal effe^  of  the  obligation,  which  is  the  v\%\\t  it  gives  t^ 
creditor  to  demand,  hy  judicial  means,  the  payment  of 
what  is  due.  It  is  p^roper,  in  this  refpe6t,  to  dlllinguifh  th^ 
cafe  in  wh^ch  the  obiigatjon  is  to  give,  from  th<2.t  in  which  J 
it  is  to  do  or  not  to  do. 

Vf  the  ease  in  %vhich  the  obligdtlon  is  to  give* 

15 1.  The  right  which  the  obligation  gives  to  the  crcdi- 
ror  to  profccute  for  the  payment  of  the  thing  which  the 
debtor  bound  himfelf  to  give,  is  not  a  right  which  it  gives 
him  to  the  thing,  jus  in  re ;  it  is  only  a  right  againfl  the  per* 
fon  of  the  debtor  to  have  him  condemned  to  give  the  thing, 

Jtts  ad  rem.  Obligatiotium  substantia  non  in  eo  coasistitj  ut  ali-> 
quod  corpus  nostrum^  aut  sef^itutem  nostram  faciaty  sed  ut  alium 
nobis  obstringat  ad  dandum  vel  faciendum  ;  L'.  3',  ff.  de  Obligate 
^  act. 

The  thing  which  the  debtor  bound  himfelf  to  give, 
continues  ilill  to  belong  to  him :  and  the  creditor  Can  be- 
come owner  of  it  only  by  the  a^uai  or  6£\itlous  delivery, 
which  the  debtor  may  make,  in  difcharg;e  of  his  obligation. 
Until  this  delivery,  the  creditor  has  only  the  right  to  de- 
mand the  thing;  and  he  has  that  right  only'againfV  the 
perfon  of  him  who  contradled  the  debt,  his  heirs  or  univer- 
fal  fucccffbrs ;  becaufe  the  heir  fucceeds  to  kll  the  rights^ 
and  obligations  of  the  anceflor :  and  beci(u{V  the  univerfal 
fuccelTor  of  the  debtor,  fucceeding  to  his  property,  fuc- 
ceeds alfo  to  his  debts,  which  are  a  charge  on  his  property. 

152,  Hence  it  follows,  that  if  my  debtor,  fince  he  has 
contracted  the  obligation  to  give  me  a  thing,  has  transfer* 
red  it  to  another,  either  by  fale  or  gift,  I  cannot  demand  it 
from  the  buyer  or  donee,  but  only  from  my  debtor ;  who,  be- 
ing unable  to  give  it  to  me,  as  he  no  longer  has  it,  (hall  be 
condemned  to  pay  the  damages  refulting  from  the  inexecu- 

tion  of  h:3  obligation. 

G 


•v 
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The  reafon  is,  that,  according  t6'  6VLf  princij)les,  tlic 
obligation  rioi  giving  to  the  cit^dttor  any  right  in  the  thing 
-which  is  due'htrA,  I  haive'inthe  thing  which  is  due  me  no 
tigtit  tirhkh  1  may  profecute  ^$a&aft  the  perfom  in  \rhofe 
Iftiridi  it  is.    The  right  wkich  the  obligation  givts,  being  a 
fight  \i'h$<th  the  creditor  has  ag&inft  the  debtor  and- thole 
1    *rho  fucceed  Xo  his  whole  property^  I  cannot  hare  a»y  ac- 
tion agaiiift  the  buyer,  who,  having  acquired  this  tbkig  a* 
lone,  has  not  fucceeded  to  the  obligation  of  the  perfon  who 
was  bound  to  pie ;   L*  ^wtiesy  1-5,  Codm  de  JRei  vijid^  i   PatU^ 
sera,  r,  11,  4. 

'•Ik  • 

]por  the  famp  roafon,  if  my  debtor  has  bequeathed  the 
things  >yhich  he  liad  obliged  himfelf  to  give  me,  at  his  death 
the  pix>p.erty  of  it  will  be  transferred  to  the  legatee,  accord- 
ing.  to  the  maxim,  Jjominium  rei  UgGtg  ^tatim  a  moru  tesia^ 
tor  is  transit  a  testatore  in  legator  ium*  For.  having,  according 
to  our  principjes,  continued  owner,  he.  was  able  to.  transfer 
the  property^.  It  will.be  the  legatee,  then,,  who  will  obtaia 
It ;  and  I  fliall,  in  this  cafe,  have  only  an  a6lion  for  damages 
againft  the  heir  of  pay  debtor ;   L-  32,  ff,  locate 

15  3,  Note,  however,  that  if  the  debtor,  wheu  he  trans- 
ferred  to  a  third  perfon  the  thing  .which  hp^  had  obliged  him- 
felf  to  give  mc,  was  not  folvent^  I  might  profecute  this  third 
pcrfoin  to  obtain  .i^  rcfciflion  of  tlie  transfer  made  to  him  to 
the  prejudice  of  my  claim,  provided  he  had  "been  a  partaker 
in  the  fraucj,.  [eqikscius  frcwdisf  if  he  liad  acquired  it  for  a 
valua))lc.  c<Maf>dcratIon ;  if  he  had  acquired  it  for  a  gratu- 
itous confidderatioxi}  it  would  not  even  be  neceflary  for  this 
that  he  fliould  luwe  partaken  in  tlie  fraud*  7V/.  f^.  his  qua  in 
fraud,  cred; 

.  Note  tli^i  if  the  fale  has  been  made  before  a  notary, 
and  .the  thing ,  fold  is  real  property,  I  have  a  lien  on  it  for 
the.  perforraauce  of  the  obligation  which  the  perfon  from 
whom  1  bought  it  contracted  towards. nae ;  and  1  may  profe- 
cute  the  right. which  this  lien  gives  mc  againd  a  fecond 
buyer,  whom  I  find  in  poifeflion  of  the  property.    It  is  true, 
he  may  turn  me  back  to  the  difcuirion  of  the  property  of 
the  feller}  for  the  damages  which  are  due  me  and  which  re- 
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fixlL  from  the  inexecution  of  the  obliteration;  contrafled  to* 

ift'ards  me  s  but  if  this  difcuiTion  is  fruitlefs,  on  account  of 
«  .  '  •  ., 

the  infolvency  of  the  feller,  the  fecond  buyer  will  be  obliged 
to  abandon  the  property  to  my  lien,  unlefs  he  prefers  to  pay 
the  damages. 

154.  Although  9  perfonal  obligation  does  not,  of  itfclE, 
give  any  right  to  the  creditor  in  the  thing  ivhich  is  the  ob- 
jcit  of  It ;  yet  there  are  certain  obligations,  for  the  execution 
of  which  the  thing  that  is  the  objecl  of  them  is  liable. 
This  gives  to  the  creditor  a  right  in  the  thing  and  enables 
liim  to  profecute  the  obligation  againft  third  perfons  who 
detain  the  thing-  Such  is,  for  example,  the  oblifyation  which 
refalts  from  the  claufe  of  redemption,  by  which  the  buyer 
of  an  eClatc  obliges  himfelf  to  reconrey  to  the  feller,  when 
be  may  require  it,  on  being  rcimburftd,  all  that  he  has  ex- 
pended. The  cflatc,  which  is  the  obje6l  of  the  obligalion  of 
the  buyer,  is  liable  for  the  execution  of  this  obligation,  and 
the  feller  may  profecute  the  execution  of  it  againfl  a  third 
perfoa  detaining  the  ellate.  But  it  is  not  the  obligalion  that 
produces  this  lien ;  the  obligation,  of  itfelf,  is  incapable  of 
giving  any  right  except  againft  the  perfon  who  con'tracled 
it.  It  refults  from  this,  that  the  feller  in  the  fale  of  the 
efbitc,  is  reputed  to  have  retained  the  lien,  for  the  obliga- 
tion which  the  buyer  has  contracted  towards  him,  ia  regard 
to  the  eClate. 

This  lien  is  ftronger  than  a  mortgage-  The  creditor  of 
«  determinate  thing,  fubjecl  to  his  claim,  may  procure  the 
poffelTor  of  it  to  be  condemned  to  abandon  the  very  thing, 
without  being  liable  to  be  turned  back  by  the  pofTeiror  to  tl^e 
difculTion  of  the  property  of  the  principal  debtor,  or  to  be 
paid,  indead  of  the  thing,  the  damages  refulting  from  the  in- 
execution of  the  obligation- 

155.  As  to  the  means  which  the  creditor  has  to  compel 
the  debtor,  his  heir  or  univerfal  fucccflor,  to  give  what  is 
due  him«  they  arc  two :  I-  command  and  execution :  II* 
Ample  demand. 

The  firll  is  to  make  to  the  debtor^  perfonally  or  at  his 
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houfe,  by  an  officer,  a  cominaud  to  pay,  and  to  fcizc,  on  Ms 
refafal  or  negle6t,  his  perfonal  and  even  his  real  property^ 
and  caufe  it  to  be  fold  to  ruife  t!ie  money. 

That  the  creditor  may  ule  tliis  method  of  command 
and  execution,  three  things  -muft  concur;  !•  The  debt  miifi 
be  of  a  certain  and  liquidated  fum  of  money,  or  of  a  cer- 
tain and  liquidated  quantity  of  fuch  things  as  are  regulated 
by  number,  weight  or  meafure ;  as  corn,  wine,  &c.  Ob- 
ferve,  however,  that  although  one  may  feize  for  a  debt  of 
the  lad  kind,  when  the  quantity  is  liquidated,  it  is  neceffary 
to  poftpone  the  fale  until  an  appraifement  is  made.  Ord. 
1667,  tit.  3,    art.  2. 

II.  It  h,  commonly,  neceffary  that  the  creditor  have  a  ti- 
tle of  execution  ;  that  is  to  fay,  an  inftrument  executed 
before  a  Notary,  cloalhed  with  all  due  formalities,  by 
•which  the  debtor  (hould  have  obliged  himfelf  to  pay  ;  or  a 
judgment,  whereby  he  has  been  condemned,  which  fhould 
not  be  fufpended  by  appeal,  writ  of  error,  ^c.  See  Introduc- 
tion au  titrc  20  de  ki  Coutume  d'OrleanSy  cJiap*  2,  ^.  1.  I  have 
faid  c<Hnmonlyj  becaufc,  in  the  cuflom  of  Orleans,  a  land- 
lord Sec.  may  proceed  by  execution  for  three  quarters. 
Orleans y  art.  406. 

Ill*  I:  is  necelTary  that  it  be  againfl  the  perfon,  who  o- 
bliged  luittfclf  betbiti  the  Notary,  or  agaiuft  whom  the  judj:j- 
ment  was  had,  that  the  creditor  thus  proceeds.  For  al- 
though the  heirs  of  this  debtor  fucceed  to  hi^  obligations, 
the  creditor  can  only  proceed  againft  them  by  the  way  of 
limple  demand,  until  they  give  him  a  new  title  before  a  No- 
tary, or  the  creditor  obtains  judgment  againfl  them. 

When  thefe  things  conc\ir,  the  creditor  is  entitled  to 
execution,  and  is  not  permitted  to  proceed  by  the  way  of 
fimple  demand. 

Simple  demand  is  the  method  which  the  creditor  who 
is  not  entitled  to  execution,  is  to  take  ,-  it  is  to  cite  the  debt- 
or before  a  competent  tribuxial,  and  obtain  judgment  a* 
gainft  him. 

156.  When  the  thing  due  is  a  determinate,  thing,  and 


OBLIGATIONS.  W 

the  debtor,  a.:^aillft  whom  there  is  judgniirtthat  it  be  given, 
has  it  in  his  poiTeflioru  the  Judge,  on  the  petition  of  the 
creditor,  ought  to  permit  him  to  have  it  f:  td,  and  tlius  ob- 
tain poirel&on  of  it ;  arid  it  does  not  avail  the  debtor  to  offer 
in  this  call^  to  pay  the  damages  refulting  from  the  inexecu^ 
tion  oi'  his  obligation.    Traite  du  Contrat  de  VenUy  n.  57* 

§.  1 1. 

Of  the  case  in  vjhick  the  obligation  is  to  doy  or  not  to  do. 

\S7.  When  aperfon  has  obliged  himtelf  to  do  a  thing, 
the  obligation  does  not  give  to  his  creditor  the  right  of  com- 
pelling him  to  do,  fpccihcally,  the  thing  to  which  he  bound 
himfelf,  but  only  to  procure  him  to  be  condemned  to  dama- 
ges, on  his  failing  to  perform  his  obligation. 

It  is  in  this  obligation  ofpaying  damages,  that  all  obli- 
gations to  do  or  not  to  do,  refolve  themfeh'es.  Ktmo potest 
pr4tcisc  cogi  ad  factum. 

158*  When  one  has  obliged  hi mfelf  not  to  do  a  thing, 
the  right  which  this  obligation  veils  in  the  creditor,  is  that 
of  proCecuting  the  debtor,  judicially,  in  cafe  he  contravenes 
his  obligaf  ion,  and  to  have  him  condemned  to  the  damages 
refulting  therefrom. 

If  that  which  he  obliged  himfelf  not  to  do,  and  han 
done  contrary  to  his  oblij^ation,  is  fomething  which  may  be 
undone,  the  creditor  may  alfo  demand  that  it  may  be  fo. 
For  example.  If  my  neij^hbour  has  obliged  himfelf  not  to 
flrat  up  his  avenue,  but  to  leave  me  a  free  paffage,  and  con- 
trary to  his  obligation,  he  has  ereaed  a  fence,  or  dug  a 
ditch  acrofs  it ;  1  may  procure  a  decree  that  he  be  held  to 
pull  down  the  fence  or  fill  up  the  diich,  ar.d  that  on  hit 
failing  to  ^o  it  within  a  certain  time,  I  may  be  authorized  to 
procure  it  to  be  done  at  his  cdft. 

AltflCLZ  III. 
Of  the  damages  resulting  either  from  the   incxecution  of  ohJiga- 

t  ions  J  or  from  delay  in  their  execution* 
159.  We  call  damages  the  lofs  whiiih  a  peffon  has  fuf* 
tained,  and  the  profit  which  he  ha^  failed  to  make-     §«fl*- 
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turn  mea  inUrfuU  ;  id  cst^.  quantum  mihi  xibesU  qucmtumque  hi" 
crari  potui  ;  L.  \  3,  ff.  Rat*  rem  hfib^ 

When  therefore,  it  U  f^id  that  the  debtor  is  bound  to 
pKf  the  damages  of  the  creditor,  reiulting  froia  his  failing 
to  perform  his  obligation,  It  is  meaht  that  he  otj^bt  to  pay 
the  creditor  for  the  lofs  which  he  has  occasioned  hiiu,  and 
the  gain  which  he  has  deprived  liim  of,  by  falling  to  perform 
his  obligation* 

1 60*  The  debtor,  however,  oaght  not  to  be  fubjeftcd  to 
indemnify  the  creditor  for  all  tlie  loffes,  indifcriminatcly, 
which  the  inexecution  of  the  obligation  may  have  occafion- 
ed  him,  and  much  lefs  for  all  the  profits  He  might  bai-e 
made,  if  the  debtor  had  performed  his  obligation.  It  is  pro- 
per, in  this  refpecl,  to  take  notice  of  dilferent  cafes,  an^I 
dilFer^nt  kinds  of  damages,  and  according  to  circumilances, 
to  life  moderation,  in  tbe  afrdViTientof  thofe  with  wliich  he  is 
chargeable. 

When  tio  fraud  can  be  imputed  to  the  debtor,  and  it  is 
only  by  limplo  fault  that  he  has  not  performed  lus  obligation, 
either  becaufe  he  rxihly  imdertook  what  he  could  not  ac- 
compUfh,  or  becauft  he  has  Unce,  by  his  cnvn  ioattentionv 
difabled  himfelf  from  performing:  it ;  he  ought  only  to  be 
charged  with  the  damages,  which  it  could  have  been  fore- 
feen  at  the  t.me  of  the  contract,  that  the  creditor  might  fuf- 
tain  from  the  inexecution  of  the  oblic^ation ;  for  the  debtor 
is  prefum^edto  have  fubmitted  to  thcfe  only, 

161.  Commonlyt  the  parties  are  prefumed  to  hare  fore- 
feen  only  the  damages  which  the  creditor  mijht  iullain  fro-n^ 
the  inexecution  of  the  oblij^ation,  in  regard  to  the  thin^^s 
^vhich  was  the  objecl  of  it,  and  not  thofe  which  the  failuire 
of  the  debtor  may  occafion  him,  in  rcgai'd  to  the  rcH  of  Ixis> 
property-     Therefore  in  this  cafe,  the  debtor  is  net  chart^e- 
able  with  thefe,  but  only  .with  fuch  as  are  fuffcred  with  re- 
gard to  the  thing  itfeif,  which   wak  the  objecl  of  the    ol>li^ 
gation;  damiii  b*  intcrcs5*.\  prcpicr  ihsum  rem  iion  habitamm 

'    For  example.     Suppofe  I  had  fold  a  horfe,  which  I  ol>l  1- 
ged  myfclf  to  deliver  to  the  buyer  within  a  certain  time,  r*! 
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vKch  1  vras  not  abte  to  deliver.  If,  in  the  mcinwhile,  tt* 
value  of  horfes  has  riten,  and  the  buyer  has  been  eompeiled 
to  giv^  a  higher  pride  fori  anoihei*  horfe  o£  the  fame  kindi 
which  he  tras  under  a  nccefUty  to  buy  from  another  perfonr; 
this  is  a  dasiag«  (br  whicli  I  fha:(l  be  obliged  to  indemnify 
him.    For  it  is  a 'damage  which  he  fvMcttd  proptirJpsmn 
rem  »9it  htdiitamy  and  which  relates  only  to  the  thing;  irhichl 
waS'tfaft  object  o£  the  contraf^  and-  which  I  could  hovi^  fore* 
fecn  that  he  AXght  fuftain;    But  W  the  boyer  was  a  candnf 
who,  forw;lnt  of  tbe  horie  which  Lhad  engaged  tor  delivier 
him^  and  being  unable  to  find  another,  could  not  arrive  at 
his  chinrh  early  enough  to  become  entitled  tor  certoiii  extra 
tklies,  I  (baU  not  be  chargeable  with  the  lofs  of  thefe  extra 
tithes,  alttoughit  was  occalioned  by  the  inexecution  of  my- 
obligation  ;  beihiufe  it  is  a  damage  which  is  foreign  to  what 
was  the  obje^  of  the  obligation^  which  was  not-  forefeen  at 
the  time  of  the  contra6">,  and  to  the  reparation  of  which  I 
cannot  be  faid  to  hare  fubniitted  in  contradling* 

Likowiib,.  if  I  have  leafed  to  another^  for  eighteen 
years,  a  holilfe  which  I  believed,  bondfkde^  to  belong  to  me,  • 
aad  at  the  end  of  ten  or  twelve  years  my  lelTee  was  evicted 
1)7  the  true  owner,  I  fhall  be  chargeable  with  the  damages 
of  the  leifise,  refulting  fi-ofti  his-  having  been  obliged,  by  a 
rife  in  the  price  of  houie>reiit,  to  pay  a  higher  rent  for  a 
Ii9ufe  of  the  fame  kind^  during  the  remainder  of  the  Teafe, 
35  well  as  from  the  expences  of  his  removal.  For  thefe  da* 
mages  have  a  near  rcFatiOtt  to  the  enjoytnent  of  the  houfe, 
V  hkh  was  the  obJe6\  of  my  obligation,  and  are  fuffercd  by 
the  leflTee  propter  ipsam  rem  non  habitawm 

But  if  the  leilbe  had  eflablifhed  a  lucrative  branch  of 
trade  in  the  houfe,  dnce  the  beginning  of  the  leafe,  and  his 
rrmora)  has  occafioned  to  him  tlie  lo&  of  many  of  his  cuf> 
cujiers  and  injured  him  much  in  his  trade,  I  ihali  not  be 
ojii,^d  to  indemnify  him  for  this  injury,  which  was  foreign 
tu;  and  was  not  ibrefeen  at  the  time  of,  the  contra6l» 

A  fortiori^  if  in  the  removal,  fome  valuable  pieces  of 
fiimiture  of  the  leiTee  were  broken,  I  ihall  not  be  liable  for 
ui\%  lofs  ;  for  ii  is  the  iinikilfulnefs  of  the  people  whom  he 
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es^ployed,  which  is  the  oaufe  of  it^  and  not  the  eviction, 
which  is  only  the  occafion  of  it. 

162*  Sometime^-the  debtor  is  liable  even  for  the  da^ 
mages  of  the  creditor,  although  extrmilc;  this  happens 
when  it  appears  that  they  were  forefeen  at  the  time  of  the 
CQuti^ct  and  the  debtor  cxprefaly  or  impliedly  charged 
himfelf  with  them,  in  the  cafe  of  his  failure  to  peribrm  his 
obligation*  For  example.  I  have  fold  my  horfe  to  a  canoni 
and  there  was  an  exprefs  clauie  in  our  bargain^  by  which  I 
obliged  myfelf  to  deliver  it  to  him  early  enough  to  arrive  at 
his  church  in  tim^  to  fecure  his  extra  tithes.  If,  in  this 
cafe,  I  fail  by  my  fault,  although  without  frauds  to  perform 
my  obligation,  and  this  canon  could  not  eaUly  find  another 
horfe,  or  otherwife  procure  a  conveyance,  I  (hall  be  charge- 
able with  the  extrinfic  damages  refaltipg  from,  the  loi^  of 
hia  extra-tithes.  For  by  the  claufe  in  our  bargain,  the  riik 
of  tills  damage  was  forefeen  and  exprelTed}  and  I  am  pre- 
fumed  to  have  charged  myfelf  with  it. 

Likevifc,  if  I  have  leafed  my  houfe  to  a  merchant*  to 
keep  a  (lore,  or  to  an  innkeeper  to  keep  an  inn,  and  the 
leffee  is  evicted,  the  damages  Avhich  he  will  have  a  right  to 
claim  from  me,  Ihall  not  be  confined  to  the  e;(pences  of  his 
removal  and  the  advanced  rent  he  may  be  obliged  to  g^ive, 
as  we  have  faid  they  fhould  in  the  inflance  befofe  adduced  ; 
the  lofs  he  may  fuilain  in  his  buQnefs,  if  unable  to  procure  a 
houfe  during  the  quarter,  muft  alfo  be  coniidered ;  for  in 
renting  to  him  my  houfe  for  a  Rore  or  tavern,  the  rilk  of 
this  kind  of  damage  was  forefeen,  and  I  am  prefuxned  to 
have  impliedly  fubmitted  to  it. 

163.  Another  example  of  our  diflin6^ion.  I  have  bought 
fevcral  pieces  of  timber,  which  I  made  ufc  of  to  ftancliion 
my  building,  which  fell  down  from  the  defe6l  in  thefe  pieces, 
which  were  rotten.  If  the  felltir  was  not  aperfon  profefTin^ 
that  kind  of  trade',  and  fold  me  the  timber  bonajidey  being 
himfelf  ignorant  of  its  dcfeil,  the  damages  I  fhall  Have  a 
right  to,  on  account  of  the  failure  of  the  ilanchions,  ^viIl 
only  be  a  deduclion  from  the  price  I  gave  him,  in  buying' 
for  found  timber  tliat  which  was  otherwife;  they  will    not 


YStedd  to  the  W%  1  fuftain  from  the/all  of  ihe  building. 
For  the  feller  who  fold  the  timber  dona,.Jtdey  and  who  was 
r^t  b3und  to  be  Hcquainted  with  its  quality  any  more  thaA 
nyfclf,  cannot  be  prefumed  to  have  Xindenaken  to  charge 
timfclf  with  for  riik,  L.  13,  ff»  de  act.  empu 

But  if  the  feller  f)r6feffed  thit  particular  trade,  if  he 
ti-as  a  carpenter  who  fold  i^  mt  thofft  ftaiichions  for  my 
building,  he  will  be  liable  for  the  damages  rcfulting  froit^ 
the   fall  of  the  bttilding,  occalioned  by  the  irtfufficicncy  of 
ftich  ftanchions.    He  will  not  be  admitted  to  aHedge  that  h« 
dionght  them  go6d  and  ftifficient,  and  even  if  this  were  the 
c  Je,  his  ignorance  in  regard  to  a  matter  relating  to  the  art 
or  trade  which  he  publicly  profeffed,  woiild  not  cxcufe  him. 
Imptritia  culp^  annumeraturi  L.  132,  ff.  de  R.Ji,    In  felling 
me  thefe  pieces  of  timber  to  llanchion  m/  building,  and 
fctiing  them  as  a  carpenter,   he  is  prefumed  to  have  en- 
g  '/-ed  that  they  would  prove  fufficient,  and  to  have  taken  on 
himfelf  the   rifk  of  the  building,  if  they  did  not.    MoUn. 
Tract,  de  eo  qitod  interest j  n.  51. 

Obfcrve,  ncvertheleft,  that  he  ought  dnly  td  be  charged 
i^lth  the  riflt  which  he  undertook.  Therefore  if  the  carpen- 
ter fold  me  thefe  ilanchions  for  a  certain  houfe,  and  I  ufcd 
them  for  one  niuch  larger,  he  will  not  be  anfwerable  for  the 
feu  of  the  Utter,  if  the  ftanchions  were  fufficient  for  the  foi-mcrv 
for  which  they  were  intended,  becaufe,  in  this  caft,  he  was  in 
ao  fault.  But  even  if  he  had  been  in  fault,  the  ftanchions 
being  abfolutely  bad  and  infufficient  even  for  the  fmaller 
houfe,  for  which  they  were  intended,  he  will  only  "be  liable 
br  the  damages  refultlng  from  the  fall  of  the  large  houfe, 
to  tbe  amount  of  the  value  of  the  fmall  one.  For  having 
fold  thefe  ftanchions  only  for  the  fmall  houfe,  he  intended 
to  make  lumfelf  liable  only  for  the  damages  which  I  might 
faffer,  to  the  amount  of  the  value  of  the  fmall  houfe ;  confe- 
^uently  he  ought  not,  according  to  our  priaciple,  to  be  bound 
farther.  Perhaps  he  would  have  tHoujjht  more  on  the  fub- 
ject^  if  he  had  underftobd  he  was  to  run  a  great  er  riik  and  that 
he  was  felling  the  ftanchions  for  the  large  libufe*  Molhii 
ibid.  n.  62« 

For  a  like  reafon,  DumouUn  is  of  opi  niony  that  wlieii  a 
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carpenter  has  fold  me  {lanchions  for  a  houfe,  which,  from 
tfictr  infuflScicncy,  has  fallen  down,  the  damages  with  which 
he  is  chargeable,  are  to  be  confined  to  the  injury  which  the 
houfe  has  received  and  cannot  be  extended  to  the  lofs  of  the 
furniture  that  was  in  it,  and  which  was  broken  or  lofl  in  the 
fall*  For  this  man,  in  felling  me  thefe  ftanchions  to  fupport 
my  houfe,  undertook  to  anfwer  for  the  fafety  of  the  houTe 
alone.  It  is  againd  this  riik  only  that  he  undertook  to  in- 
demnify me,  and  not  againft  the  lofs  of  the  furniture,  which 
he  could  not  forefee  that  I  would  leave  in  the  houfe,  it  be- 
ing cuftomary  to  remove  the  furniture  of  a  houfe  which  is 
to  be  ftanchiomed :  therefore  the  carpenter  ought  not  to  be 
charged  with  the  lofs  of  the  furniture,  unlefs  he  exprefsly 
took  the  rifk  of  it  on  himfelf.    Molirtj  ibid.  n.  63  Cr  64. 

It  would  be  otherwife  in  the  cafo  of  a  mafon,  who  hav- 
ing contra6led  to  build  me  a  houfe,  which,  foon  after  it  was 
fiilifhed)  fell  down,  owing  to  its  not  having  been  built  in  a 
workmanlike  manner.  The  damages  to  which  this  unfkilful 
mafon  would  be  holden,  for  having  failed  in  his  contra€t,  would 
extend  not  only  to  the  lofs  of  the  houfe,  but  alfo  to  that 
of  the  furniture  which  was  in  it  and  could  not  be  faved.  For 
this  mafon,  in  contracting  to  build  the  houfe,  could  not  be 
ignorant  that  furniture  would  be  brought  into  it,  and  that  it 
could  not  be  ufed  without  furniture ;  confequently  he  took 
on  himfelf  the  rifk  of  the  furniture.  MqUhj  ibid,  n^  64* 

164.  As  to  the  damages  to  which  a  debtor  is  holden,  on 
account  of  his  failure  to  perform  his  obligation,  in  cafes  in 
which  no  frnud  can  be  imputed  to  him,  it  remains  for  us  to 
obierve,  that  when  tkefe  damages  are  confiderable,  they 
ought  not  to  be  affeifed  rigoroufly,  but  with  a  certain  mo* 
deration. 

It  is  on  this  principle  that  Juftinian,  Cod.  de  Sentent^ 
qua  pro  eo  quod  interest^  diredls  that  the  damages,  in  casibus 
<crtisy  that  *.s  to  fay,  as  Dumoulin  explains  it,  ibid.  n.  42  ksf 
seq.  when  they  relate  only  to  the  thing  which  was  the  objci^ 
of  the  obligation,  are  not  to  be  alTeffbd  above  double  the  va- 
lue of  the  thing,  this  value  being  included. 

This  is  applicable  to  the  following  cafe*   I  hare  bought 
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to  4000  liTres  an  eftate,  With  a  vtA^aipd,  in  a  diftant  CQun- 
tf.    At. the  time  of  the  purchafe,  wmfii  |he  onlj  produce' 
made  on  thi»  eftate,  >yaB  very  low  in.  that  county,  there  be-, 
lag  little  demand  for  it  in  the  neighbourbPQ4  and  np  w?iy  of 
conveying  it  to  a  market.    Since  that  tiqie,  the  king:-  has. 
caafed  a  canal  to  be  cat  near  the  ellatei  through  whigh. 
produce  may  eafiiy  be  conveyed  to  sC  good  market,  and  the 
price  o£  vrine    has  increafed  fourfold:   fo  that  the  eftf^c^ 
which  I  bought  for  4000  livres,  is  now  really  worth  more 
than  16000.    It  is  evident,  that  if  I  be  evicted,  the  damages 
refulting  from  the  eviction,  which  are  nothing  elfe  than  id 
^usnti  mihi  /iodic  interest  hunc  fundum  habere  licere^   amount 
in  reality  to  more  than  16000.    Yet  according  to  the  law  of 
Judinian,  for  the  damages  which  are  due  me,  as  well  for  the 
increafed  value  of  the  eftate  as  the  coils  of  the  purchale^ 
the  feller,  who  fold  it  to  me  6ona  Jide^  can  only  be  charged 
Yflih  SOQO  livres,  including  the  purchafe  money.    Becaufe 
the  damages,  which,  in  this  cafe,  are  due  only  propter  rem 
non  hahitam  Hf  in  casu  certo^  cannot,  according  to  this  law^ 
exceed  double  the  price  of  the  thing  which  was  the  obje£V 
of  the  obligation. 

The  reafon  is,  that  obligations  which  refuH  from  con- 
tradls  cam  only  be  produced  by  the  intention  and  affent  oS 
the  parties.  The  debtor,  in  obliging  himlelf  for  the  da* 
mages  which  may  refult  from  the  inexecution  of  his  obliga* 
tion,  is  prefumed  to  have  meant  to  bind  himfelf  no  farther 

i 

than  what  he  could  probably  forefee  thofe  damages  might 
extend  to,  and  not  beyond  this :  fo  that  when  thefe  damages 
happen  to  amount  to  an  exceflive  fum,  far  above  what  the 
debior  could  reafonably  be  expelled  to  forefee,  they  ought 
to  be  moderated  and  reduced  to  the  fum  to  which  it  migfa^ 
probably  have  been  forefeen,  that  they  would  at  moCl  a- 
mount  to;  it  not  being  to  be  prefumed  that  the  debtor  in^ 
tended  to  bind  himfelf  farther.  Molin*  Tracts  de  eo  quod  in* 
tercstj  »•  60* 

This  law  of  Judinian,  inafmuch  as  it  confines  the  re- 
du€lion  of  the  damages  precifely  to  double  the  value  of  the 
thing,  is  an  arbitrary  law,  which  has  no  binding  force  with 
us.    Bat  the  principle  whereon  it  is  grounded,  which  does 
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not  aHo\T  a  de^tor^  who  can  be  charged  wiih.  no  frauds  ta^ 
be  made  liable  fortkc  damages  refu'tircj  ii\i*v.  the  injxccu* 
tioii  oF  MsobKigatlon^  above  the  I'lim  to  w  ich  he  mav  rea- 
ibhably  have  iniag;ined  the,/ ^would  a^iioant>  be*n^  grounded 
on  natural  laW  and  equity,  we  ou>h--  to  I'oUow  it,  and  con- 
feqaently  to  reduce  the  damagjes  wh-^n  they  happen' to  be  ex- 
celTivc,  leaving  the  quantum  lIl  this  reduction  to  the  dikre-. 
tion  of  the  judge. 

165.  It  is  evident  that  the  principle  of  reducing  the  da- 
piages  to  double  the  value  of  the  thing  which  was  the  obic5l 
of  the  prin\itive  obH'];ation,  is  applicable  to  thofe  only  which 
9Xe  due  in  regard  to  the  thing  iifclf;  and  that  it  cannot  be 
extended  to  thofd  which  the  creditor   has  fuilaincd,  cxtrin- 
fically,  ill  re,^ard  to  the  red  of  his  property,  when  the  debtor 
]|}as  cjqprefsly  or  imp'edly  fubmitted  to  them.    For  thefe 
damages,  not  being  due  on  account  of  the  thing  which  is  the 
objec\.oftht  primitive  oWigation,   cannot  be  regulated  by 
the  value  of  this  thmg ;  they  may  fometlmes  amount  to  ten- 
fold and  more.    For  example.    I'he  damages  which  are  due 
me  by  a  cooper,  who.  has  fold  roc  leaky  calks,  refuUing 
from  the  lofs  of  the  wine  which  I  put  in  them,  may  amount 
to  more  than  tenfold  the  valu^.of  the  cajks;  for  in  felting 
sie  the  catks,  as  a  cooper,  he  made  himfeif  refponfible  for 
their  goodnefa  and  tackly  charged  himfelf  with  the  rifk  of 
the  lofs  of  the  wine,  which  might  amount  to  ten  or  twenty 
times  more  than  tiie  price  of  the  calks.     Thk  kind  of  datn* 
age,  not  referring  to  the  cafks  but  to  the  wine  which  was 
put  in  tham^  ought  not  to  be  regulate/l  by  the. price,  of  the 
calk&,    Molinm  ibid,  n.  49< 

NevertlielcfB,  even  in  thejcafe  of  extrintk  damages,  mo- 
deration onght  to  be  ufedwhen  they  are  excefTivc,  and  the 
debtor  on ght  notto.be  char.ged- with  more  than  the.highell 
fum  to  which  he  could  have  forefecn  they  might  amount* 
For  exanjple.  If  I  have  put  foreign  wine  or  other  liquor   of 
immenfc   value,  which  was   loft:  on   account   of  feme    de- 
{c6l  m  the  ca^,  the  cooper,  wl)o  fold  it  to  me,  ought  not 
to  be  obliged  tp  compenfate  me  for  the  whole  lofs,  but  only 
to  the  amount  of  tiie  vahie  of  a  cafk  of  the  bcft  wine  of  the 
^ouptry^ ;  for  whQii  he  foi^.me  the  calk,  he  coul4  not  ^rcij^^ 
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ttUxtl-Tri^  going  t©  put  in  it  any  liquor  of  gr*  cr  value,  and 
^\d  not  tiierefore  intend  to  charge  himfelf  w.  i.  any  further 
riik.  MifUn*  ibid^  n.  60* ' 

On  the  fame  principky  them;af:>n  who  built  luy  hpufe, 
whick  fell  dpwu  on  account  of  ftnne  defect  in  building  it,  i^ 
bound,  Aswc  .id/e  feen  befoi'e>'t;j^cqippenf4e  me  for  the 
lofs  ot  the  furniture  broken  or  lo(l  iu  xhu  falj*  But  if  I  had 
precious  Aones  or  valuable  manul'c^ipt^  iivklch.  were  ioit,  h^ 
pagat  ngt  to  be  9hargeablc  wi.tl:i  the  entire;-'  lofs :  his 
obligation  vo.uld  not  extend  farther  than  to  th^ '  ai'd^wcy  ▼%* 
Jue  of  the  furnimre  of  2^  perfon  pf  »vy  T%r^ 

166.  The  principle  which  we  have  thus  fitf  eftablifhetV 
b  not  Jippl  cablef  when  the  damages  have  been  occahoned 
by  the  fraud  of  n^  debtor.  In  fuch  cafe  he  is  changeable 
witU  all  the  dam^ages  I  have  fuffered,  which  were  occaiion« 
ed  by  h\^  fr^ud;  not  only  thofe  I  have  buffered  on  sjccoanl 
of  the  things  whioh  was  the  objeCl  of  the  contv?J^  propter  rem 
hsam;  but  thofe  alfoi  I  have  foffcred  m  regard  to  the 
Tcii  of  my  goods  :  without  ther«  being  any  occafion  to  di£» 
tingulih  or^  enquire  whether  the  debtor  is  prefymed  to  hav« 
Aibmitted  thereto.  For  he  who  is  guilty  of  a  fraud  obliges 
biinfelf  ve.ity  ito/f^  tothe  reparation  of  every  injury  which  rc- 
ftilts  from  it*    Alplin,^  n.  1.5 o«. 

For  example.  If  a  dealer  in  cattle,  fold  to.m^a  co^* 
which  he  knew  was  infeded  with  a  contagious  diilempeis  and 
which  he  concealed  from  me  ;  this  concealment  on  his  part 
ts  a  frauds  which  makes  him  rofponftble  for  the  injury  I  iuf-^, 
tained  not  only  in  the  coyr  itfelf  which  he.  fold  me^  and  which 
is  the  object  of  the  primitive  obligation,  but  Kkewife  for- 
what  I  may  fuffci*  in  my  other  cattle  to  which  (he  may  have 
communicated  the  diilcmpcr,  L.  13,  ff,  de  act^  empu  For  it 
is  the  fraud  of  the  feller  which  has  occaHoned  all  this  djv- 
xnage. 

1.67,  As  to  other  damages  which  I  have  fuftaincd,  and 
which  arc  a  more  diflant  and  indirc6l  confequence  of  the 
fraud  of  the  feller,  v.  ill  he  be.  anfwerable  for  them  ?  For  ex- 
ample. If,  extending  the  fame  cafe  farther,  the  diftemper 
^44cJx  was  counpiunicateij  to  my  oxcn^  by  the  cow  he  fold 
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me,  prevented  me  from  cultivating  my  tand  ;  the  darmi^ 
1  fuffer  from  its  remaining  tmcuftirated,  feems  to  be  a  con- 
fequence  of  ids  fraud  who  fold  xoe  sf  diftempered  cow  ;  but 
k  U  a  co&feqttence  More  diftantthlD  the  lofs  which  I  Cudain- 
ed  from  the  commumcatioor.of  the  diilemper  to  my  cattle* 
'Win  tills  perfon  be  anfwerable  for  it  I  ^idy  if  the  lofs  of 
my  Cattle  and  tlir'dMxiftge  which  I  have  fuflained  frombeing^ 
unable  to  make  a  cil>p  in  oonfequence  thereof,  difables  vat 
from  paying  my 'debts,  and  my  creditors  profecute  me  and 
ftU  4^y:.{[oods  for  a  triiUng  fum  ;  will  the  feller  be  charge- 
.  able'vrith  this  lofo  f  Tbd  rule  which  appears  40  me  proper 
lO'Be  fiiliowed  in  tJ^^  cafe,  is  that  we  ought  not  to  include 
in  the  damages  with  .which  a  debtor  is  cl^arge$ible  on  accoijnt 
of  Ids  firaUd,  fuch  damages  as  are  only  a  diiUn^and  not  a  ne- 
ceilkry  oonfbqucnce  of  it,  and  which^may  have  proceeded 
ifcom  other  caufiss.  For  example.  In  tlie  prefent  cafe  th^ 
feller  will  not  be  chai-geable  with  the  lofs  I  fuftalned  from 
ihe  &le  of  my  goodS)  vbich  is  a  very  remote  and  indiretSl 
ooafequence  of  his  fraud,  and  has  no  neceflkry  rcladon  to 
k  ;  for  although  the  lofs  of  my  cattle,  which  was  occafion* 
cdby  Ida  frauds  ^^  had  on  influence  iM  the  derangement  of 
my  aSkirs,  this  derang^uxent  may  have  had  other  caufes- 

This  is  conformable  to  the  dodlrine  laid  down  by  Du- 
monlfii,  inipeaking  of  the  damages  with  which  the  leUce  of 
a  bonfe,  who  has  maliciouily  fet  fire  to  it,  is  chargeable. 
£i  adkuc.  in  ddoso  intelligitur  venire  omne  detrimentum  tunc  l^ 
praxime'  secuiumf  tumautem  damnum  postea  succedens  ex  novo 
catu^  etuuii oecasionc dicta  coir.lwstionisy  sine  qua  von  co!it':giss€t\, 
quia  istud  est  damnum  remutuniy  quod  non  est  in  consideratione*. 
DumauiiUf  Ufidm  n.  179* 

The  lofs  which  I  have  fuflained  from  failing  to  culti- 
vate my  land)  feems  to  be  a  remote  confequence  of  the  fraud 
of  the  feller.  Yet  1  tliink  he  ought  not  to  be  chargeable  with 
it,  atleail  not  with  tlie  whole.  This  failure  is  not  abfohilely 
a  necefiary  confequence  of  the  lofs  of  my  cattle,  occafioned 
by  the  firaud  of  the  feller.  I  might,  notwithdanding  the 
lofs  of  my  cattle,  have  prevented  my  land  from  remaining^ 
uncultivated,  by  buying  other  cattle  ;  or,  if  I  was  not  able 
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td  buj,  b7  hiring  others,  or  by  leafing^  the  land  if  I  had  no 
way  to  cultivate  it  myfclf.  But  as,  by  recurring  to  thefc 
expedients,  I  ihould  not  make  as  mucl^.  out  of  the  land  as- 
if  I  had  cultivated  it  myfclf  with  iT>y  o'xri  cattlC)  which  I  loft 
by  the  fraud  of  the  fclier,  this  ou^ht  to  be  coniidered  in 
aiTeiBng  the  damages  with  which  he  is  chargeable* 

168.  The  damages  which  refuit  from  the  fraud  of  the 
debtor,  difer  ilill  from  the  ordinary  dimages  in  this,  that 
the  moderation  which  accordin.-^  to  tTij  principles  of  the 
civil  Jaw,  Cod*  de  sent,  qua  pro  eo  quod  interest^  is  obferved  in 
regard  to  ordinary  damages,  is  not  obfcrved  in  regard  to 
thaic  which  reCult  from  the  fraud  of  the  debtor*  The  tea- 
fon  of  this  difference  is  evident*  The  moderation  xrhich  i? 
obferved  in  regard  to  ordinary  dama;;es,  is  grounded  on  the 
principle  which  we  have  already  e'lablifhed,  that  a  debtor 
canoot  be  prefumed  to  have  meant  to  oblige  hin^felf  to 
more  than  the  highed  fum  to  which  he  m&y  have  imagined 
the  damages  that  might  refult  from  the  ineserution  of  his 
obligation  would  amount.  This  principle  cannot  be  applied 
to  the  damages  which  are  occafioncd  by  fraud*  For  iirfioeT* 
er  IS  guilty  of  fraud  binds  himfelf  vcltt^  nulit^  to  tiierepara« 
tion  of  the  injury  which  it  may  occalion  ;  «t  smpram 

It  ought  neverthelefs  to  be  left  to  the  prudence  of  the 
Judge,  even  in  the  cafe  of  fraud,  to  ufe  ibme  indulgence  in 
affeffing  the  damages* 

Thefe  principles  apply  whether  the  fraud  be  committed* 
dcUnquendo  or  contrakcndo  ;  Molin^  ibid*n*  155* 

1 69.  It  remains  for  \vr,  to  fay  a  word  rcfj>e6Ung  the  dam* 
ages  refultingfrom  the  delay  of  the  debtor  in  the  execu- 
tion of  his  obligation* 

A  debtor  is  not  only  chargeable  with  the  damages  of 
the  creditor,  which  refult  from  the  ab folate  inexecution  of 
his  obligation,  when  he  does  not  perform  it ;  but  likewife 
with  thofe  which  refult  from  his  delay  in  the  execution  of  it| 
when  he  is  put  in  arrear. 

Thefe  damages  con  fid  in  the  lofs  which  the  crc<iitor- 
has  failained  and  the  profit  of  which  he  has  been  deprived) 
by  the  delay  ;  prDvld;:d  they  be  anectiTar/  confequence of  iN 
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They  are  afTeiTed  ^ith  rigOr  and  extended  ♦o  dVeV^ 
kind  of  lofs,  when  it  is  by  fraud  orobflinacy  that  the  debtor 
has  delayed  the  performan<Se  of  his  obligation* 

But  wheii  negligence  aloiie  can  be  iihputed  to  himf 
thefe  damages  ought  to  be  affelTed  with  niuch  more  modera- 
tion, and  ai*e  to  be  confined  to  fuch  as  may  have  been  fore- 
f^en  at  the  time  of  the  contra6t,  and  to  which  the  debtor 
exprefsly  or  impliedly  fubmitted. 

1T0«  Such  are  the  general  rules.  A  particular  one  is 
followed  with  regard  to  the  dttlay  in  the  performance  of  obli- 
gations which  conliil  in  giving  a  certain  fum  of  money.  As 
the  diiferent  damages  which  may  refult  from  delay  in  the 
performance  of  obligations  of  this  kind,  vary  infinitely  and 
as  it  is  as  ditHcult  to  forefee  as  to  prove  them,  it  has  been 
found  expedient  to  reduce  theni,  by  a  fort  of  average,  to  a 
ilandard.  This  has  been  done  by  fixing  them  to  the  intereft 
due  according  to  the  rate  edablifhed  by  law. 

This  intereft  begins  to  run  againft  the  debtor  from  the 
day  he  has  been  put  in  arrear,  until  payment ;  becaufe  they 
are  the  common  price  or  value  of  the  lawful  profit  which 
the  creditor  might  have  drawn  from  the  fum  which  was  due 
him,  if  it  had  been  paid. 

In  confcquence  of  this  foi't  of  average,  however  great 
the  damages  may  be  which  the  creditor  fuftains  from  the  de- 
lay of  payment  of  the  fum  due,  whether  it  proceeds  from 
the  negligence,  fraud  or  obftiriacy  of  the  dfebtor,  the  credi- 
tor can  have  no  other  compenfaticn  than  the  intered. 

But,  on  the  other  fide,  he  is  not  compelled,  in  order  to 
obtain  it,  to  prove  lliat  any  damage  refulted  frdm  the  delay 
of  payment. 

171-  This  rule,  hOweVer,  admits  of  an  exception  with 
regard  to  bills  of  exchange*  When  the  perfon  on  whom  a 
bill  of  exchange  is  drawn,  refuf^s  to  pay  it  as  it  becomes 
due,  the  bearer  of  It,  on  caufmg  it  to  be  duly  protefted, 
may,  by  way  of  damages  for  the  delay  which  he  fuflfers,  re- 
quire from  the  drawer  or  endorfei-s  tlie  re-exchange,  al- 
though it  would  exceed  the  ordinary  rate  of  intcreftt   We 


»e«tl  fe^exchazige  th«  profit  paid  t6  ibftnket*,  t6proM^  tf o* 
ncj  ottbHb  dt  exchange,'  in  !i«u  of  the  money  which  was  to 
liaTc  been  teceivctttt  the  i!^ct.  Traiic  dts  Lettres  dt  thangtf 

I  ra.  SuA  ore  the  rules  by  T^Vich  coutts  decide ;  but  in 
a  moral  viewi  when  the  creditor  has  fuflPered  no  damage 
from  the  delay  of  payment  of  the  fam  which  was  due  hint, 
that  is  to  fayi  when  this  delay  has  occafioncd  him  no  Vo|i> 
and  has  deprived  Mm  of  no  gain,  he  ought  not  to  d^maM 
ihtereft :  for  intercft  Is  only  granted  as  a  con^enCition,  a^d 
no  compeniation  can  be  due  to  hii^  who  has  fufiered  pa 
damage* 

Vice  vetidy  if  the  damage  whieh  the  delay  has  oecafiw^ 
ed  to  the  creditor,  be  greater  than  the  amount  of  the  intereft, 
the  debtor  is  bound  in  confcienee,  when  he  has  delayed  pay« 
ment  by  fraud  or  obftinacy,  tocon^penfate  the  creditor  ftilly 
for  all  the  damages  he  knows  him  to  have  fiiilained  in  con* 
fequence  of  the  unjuft  delay.  It  does  not  fuOlce  to  pay  tl^e 
iutereft  from  the  time  of  the  arrear* 

It  ia  etherwific  when  there  has  been,  on  the  part  of  the 
debtor,  no  fmud  in  the  delay*  The  reafon  of  this  difierenc« 
is  thati  except  in  cafes  of  fraud,  a  debtor  is.  only  diargeaUe 
with  the  danu^es  to  which  he  is  ptcfumed  to  havefid>ixi^* 
led,  which,  m  Uus  caCe,  are  the  intered  iintfe  he  was  |xi 
arrear« 

Another  dilTerenee  between  the  principles  whieh  ate 

eonfidered  in  pro  ligh  find  ihofe  in  foro  conscUruU^  is  thrfr« 

according  to  the  former,  it  is  not  always  necefliiry  that  thefe 

fliould  have  been  a  jndieial  ieterpetlatioii  to  put  th«  debtbf 

•  in  arrear,  in  order  that  intereft  may  run  agal^ft  him*    F^f 

if  my  creditor  tells  me  he  wants  hiamoncyi  and,  <t  tny  !%• 

<)ueftfia  order  to  oblige  me  and  t^-avoid  injurtnf;  my  ercdh, 

he  refrains  from  making  a  judicial  interpellation,  dep^fndklg 

on  my  honefty  and  the  promife  I  made  him  to  indemnify 

him  in  the  fame  manner  as  if  he  h&d  proceeded  judicially ; 

I  am  in  this  cafe,  in  amoral  view,  fufAciently  put  in  arrear 

by  his  requeil,  and  am  obliged  to  pay  him  the  intercfl  that 

will  afterwardi  accrue*    It  h  without  foundation^  that  the 

1 
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.  ttttthoroC  the  Conferences  of  Pans»  on  UXurji  v^  4>  paf # 
379,  et  stq*  rejedU  this  intereft  m  ufmious.  There  is  so 
ufuriotis  interefl,  but  that  whichis  (knwtfidcd  as  the  reward 
of  a  loan  which  ought  to  be  gratuiMV  but  this  has  a  juil 
coniideratioa,  viz,  the  compepfatiott^l^hc  injury  which  I 
t)ccalion  to  my  creditor  by  die  delay  in  the  execution  of  my 
obligation. '  This  author  grounds  his  opinion  on  the  follow- 
ing reafoning.  We  hold,  fays  he,  our  rights  and  our  pro- 
perty from  the  law  alone.    Our. law  grants  to  the  creditor 

;  the  right  of  demanding  intered  oH  the  fums  which  are  due 
him,  only  when  they  are  given  by  a  judgment  after  a  judi- 

^  tial  interpellation :  therefore,  concludes  this  author,  with- 
out a  judicial  interpellation,  a  creditor  has  no  right  to  de- 
mand intereft  on  the  fum  due  him,  and  he  cannot  confcien^ 
tioufly  receive  it. 

The  anfwcr  IS,  that  if  the  creditor  cannot,  laforo  Iegts\ 

demand  interefl,  without  a  judicial  interpellation,  it  is  be- 

caufe  he  cannot,  without  this,  prove  that  the  creditor  has 

'  been  in  arrear. '  A  judicial  interpellation  being  the  only  le* 

gal  evidence  of  the  arrear.    But  if  the  debtor  has  been  really 

'  in  arrear,  the  creditor  has  a  right  to  receive  intereft  as  a 

'  compenfation  for  the  injury  which  the  de.ay  has  occaiiotied 

'  him.    He  holds  this  right  from  the  moft  refpe6lable  of  all 

•  laws,  the  law  of  nature,  which  binds  every  debtor  to  perform 

'•hi»  obligation  and  to  indemnify  his  creditor  for  the  injury  he 

may  fuflain  from  the  delay.    When  the  creditor,  from  a  re- 

•of^rd  forhts  debtor,  forbears  to  have  recoulrfe  to  a  judicial 

ijntei'peUation,  which  might  ruin  the  credit  of  his  debtor,  it 

is  a  ferWce  which  he  renders  him;  the  creditor  ought  not  to 

:  fuffer  for  leaving  rendered  this  tei  vice  to  his  debtor.   Officium. 

tuum  nemini  debet  eut  damnasum.  .  It.  is  an  ^furdity  tp  fay 

that.the  creditor,  becaufe  he  has  indulged  the  debtor,  ought 

to  be  in  a  worfe.  fituation  than  if  he  had  treated  him  with 
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(y  the^  difftrcni -kijids  ef  obligations. 

CHAPTER  THE   FIJIST. 

J  general  exposition  <^  the  di^trcnt  kinds  of  obligations^ 

.     ..        V  I-  .    .  '  : 

First  dtvision* ,  * 

HE  firil  Lofton  of  tfbtif^fl^Bs  is  dcrWtd  frdm 
the  nature  of  the  dutyi  whidi  they  create.  Obligations  coir- 
ikkred  in  this  sefpc^  are  divided  into  L  natural  and  civfL 
obligations ;  II.  civil  obligations ;  and  III*  natural  obliga- 
tions* 

We  call  a  civil  oblfgation  that  which  is  a  bond  of  right) 
xineuhtm  jwrisy  and  which  gives  to  the  party  to  whom  it  is 
contrafledy  the  right  of  requiringi  by  law,  the  performance 
of  it. 

We  call  a  natural  obligation  that  which)  in  honor  and 
conHbiencey  binds  him  who  contra^led  it  to  the  performance 
of  it. 

174*  Obligations  are  Commonly  both  civil  and  natural* 
There  are,  however,  fome  which  are  merely  civil  obliga- 
tions,  without  being  alfd  natural,   to  the  performance  of 
which  the  debtor  may  be  conftrained  by  law,  although  they 
be  not  binding  in  confcience.  ^  Such  is  the  obligatioH  whi^h 
Tefiilta  from  a  jiKigment  erroneous  in  law  or  in  fa^,  ^hcn 
the  time,  within  which  it  might  have  been  reverfed,  is  piifl ; 
or  from  an  unjull  judgment,  from  which  there  is  no  appeal. 
In  either  cafe  the  defendant  is  bound  by  the  judgment  and 
may  be  conftrained  by  legal  means  to  pay^  Mhat  in  con- 
fcience he  does  not  owe.    It  is  the  authority  of  tlie  judg* 
ment,  rei  Judicata,  which  forms  this  obligation*  The  dectibry 
oath  produces  a  like  obligation*     TUfi  defendant,  who  has 
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deferred  it  to  tli«  piMitiff,  ii  bdufkd  bf  thi«  td  fMf  ithA  i<^ 

thus  f^om  to  be  due ;  although  in  truth  and  confcience  be 
docs  not  owe  it* 

175^  'there  are  alfo  obligations  which  are  mere  natu** 
ral  obligations^  vitho^t  b<£'u|jK>tf<»1^^U*  Tliefeobligationa 
in  honor  and  confcienoe  bind  thofe  who  contra6t  them  to  the 
^r&miame  oi  them^ ;  tat  tbvwiafilctpal  ivw  ^es  |im€Iio« 
to  tho&  to  yfhQta  the^  ait  contrasted  for  jez^orcmg  the  per- 
forxnanoe  of  them* 

'  Thefe  afe  improperly  ealled  obligations  ;  for  they  are 
AO  bond  of  right)  vinculum  Juris  ;  they  do  not  impofe  upon 
the  party  an  abfolute  necelTity  to  perform  them)  fmce  he 
cannot  be  conftraine^d  thereto  by  the  perfon  with  whom  he 
MOtrafk^thtm*  hii^{^weT«r«  tbts  a^^ftiJitj  which  con- 
tUtutcs  the  chara&cr  €>f  tiie  oii&gatioa»  ftinculum  Juris  ^^ 
fifcessitat^  odHrw^mur  |  thcf  are  merely  fudoris  tjf  equita* 
Us  vinculum* 

We  Aiall  treat  particularly  of  this  kind  of  obligation  in 
the  fuUowinjp  f^hapter* 

^-  H. 

Second  divisfoftm 

17G«  The  fecon4  diviiion  of  obl^;atipns  is  derived  fron^. 
the  different  manner  in  which  they  arc  contrafled.    lathis 
refpecl  we  diride  tUam  into  abfolute  or  conditional* 

Absolute  obligatiooSy  ax*e  thoHs  which  are  nat  fbfpended 
by  any  condition ;  whether*  they  were  onginaUy  contrasted 
without  any  condition^  or  under  fuch  conditions  as  hava 
lince  been  performed, 

CW/i/07ta/ obligations  arethoib  which  are  fui|>ended  by 
fome  coaditioBi  under  which  tbfy  wero  contra€led|  and 
which  h  not  jTet  performed. 

177.  We  «aU  abfolute  obligations  in  A  more  eonfined 
ibnfe,  thofc  which  are  contracted  without  any  of  the  follow- 
ing  modigpations «  a  condition  of  defeafance^  a  time  limited 
fcrthe  duration  of  the  obligationi  a  time  and  place  of  pay« 
meA^  the  viflht  to  pay  to  fome  otber  perfon  than  the  crcditort 
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Of  Id  pay  aaother  thing  than  that  which  is  tic  tibj^Ai)^  Umli 
obtigation*  The  alten^tive  of  4^frere|[&t  O  i  ga  ivbtch  areb 
the  object  of  the  ^ligatiop,  the  joining  cif  levcral  creditors  ^ 
or  fevers)  4e)Hor|»  a?e  alfo  modifications^r    .  .  1 

All  thefe  Afferent  mo^fications  inak^  a^xnaxiy  dtffierent  * 
kinds  of .  obligations  of  wlueh  we  ftlaE  treat  in-the  third 
chapter*  .;....-*. 

-      '         §.  lit.        ' 

Thirdf  fourth  and  Jifih  divisiofu* 

176.  Tbe&  divifioos  arc  derived  from  the  quality  of; 
the  different  things  which  are  the  object  of  obligation. 

There  are  obligations  to  give  and  obligations  to  do.    5iA: 
pulati9num  qa^dam  in  dandoj  qtutdam  infgeitndo;  L«  3^  ff.  dc 

Obligations  to  do^  compreliend  alfo  thofe  bj  which  a 
perfon  obliges  himlelf  not  to  do.  j  [^ 

There  is  this  difference  between  obligations  to  give,  and 
pUigations^o  do.  He  who  has  obliged  hirofelf  to  give  a 
thing,  may  when  he  has  it  in  poffeffiony  .be  conftrained  to 
g^re  the  thing  itfelf ;  the  creditor  may,  againft  his  oppofi- 
tion,  obtain  the  poffeffion  of  it  by  legal  means ;  whereas  he 
who  has  obliged  himfelf  todo  a  thing  cannot  be  conftrained 
to  do  it  fpecifically :  on  his  failing  to  perform  his  obliga** 
tion,  it  refolres  itfcIf  iato  an  obligation  to  pay  the  damages 
which  re  fult  from  his  failure^  and  tbefe  damans  confift  in 
a  fum  of  mooey  liquidated  by  proper  perfons,  appointed  by 
the  parties  or  the  court. 

179.  We  divide  obligations  or  debtS)  farther,  into  debts 
liquidated  and  unliquidated. 

Liquidated  debts  are  thofe  of  a  thing  certain*  Oiligati^ 
rci  ccrtit*  Gaius  defines  them  :  Certum  est  quod  ex  ipsa  pro^ 
nuntiatione  apparet  quid^  quale^  quantumque  sit  £  L»  74}  (•  1# 
ff.  d§  Verb.  obi.  Such  are  the  debts  of  a  determinate  chattel^ 
a  certain  quantity  of'  winej  com»  &c»  a  certain  fum  of  mo- 
ney. 

A  debt  is  unliquidated  when  the  thing  or  fum  which  is 
4ucj  is  not  yet  afcertained  >  ubi  non  apparet  quidy  quaiej  quan* 
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tuniqui  est  in  ttlpulatioiiti  L.  7SyW.dict.  (if«  Stteh  arc  debts  of 
damages,  until  thty  are  unliquidated)  and  cohfequently  &U 
•Wgations  to  do  or  ndt  to  do;  d*  L4  759  V  ^)  ^^^  ^^^Y  <*^* 
folve  themfelvea  into  debts- of  damages*  Debts  of  a  thtn^^ 
indtsterminate^  9r  »  the  .tdternattve,  ^x^^il  the  debtor  baa 
made  his  ele6ltoni  or, until,  on  failure  of  the  debtor,  they 
are  demanded  by  fuit,  are  alfo  unliquidated  debU;  d.  Lm 
75,  §•  1,  \.  8.  5ee  Fund.  Justin,  tit.  de  Verb,  oblig.  fu  78» 
79,80,  81. 

There  are  feveral  differences  between  liquidated  and  un- 
liquidated debts.  T^he  creditor  of  a  liquidated  debt,  %vhe  n 
Ibe  has  a  title  of  execution,  may  proceed  by  command  and 
fetzure  of  the  property  of  the  debtor;  the  creditor  of  an  un- 
liquidated debt  cannot*  A  liquidated  debt  may  b?  pleaded  aa 
a  fet  off  to  another  liquidated  debt;  an  unliquidated  debt 
cannot. 

In  regard  to  debts  of  gr:  in  or  other  things  which  con- 
fift  in  quantity,  qu^  in  quantitate  consistuntj  a  di{lin6Uon  is 
made  between  liquidation  and  appreciation.  A  debt  is  liqui- 
dated when  the  quantity  of  a  thing  which  is  due  is  deter- 
mined,  cum  constat  qumtum  dcbcatur ;  it  then  gives  a  right  to 
the  creditor,  who  has  a  title  of  execution,  to  feize  the  pro- 
perty  of  the  debtor,  but  he  cannot  fell  them  until  after  an 
appreciation ;  that  is  to  fay,  until  the  amount  of  what  is  due 
be  cftimatcd  in  money ;  Ord.  1667,  t.  ZZj  art.  2. 

W).  We  further  divide  obligations  into  obligations  of 
a  determinate  thmg,  and  obligations  of  an  indeterminate 
thing  of  a  determinate  kind  of  things,  which  is  called  obltga- 
tio  generis. 

We  Ihall  treat  ex  professo  of  thefe  obligations  infioy 
chap.  4,  sect.  1. 

181.  Lallly.  Obligations  arc  divided  into  diviliblc  and 
indiviEble  obligations,  according  as  the  thing  due  is  fufccpti- 
hit  of  parts,  at  leaft  in  idcfa,  or  is  not. 

•  We  fhall  treat  of  Ihefe  ex  professo  infra^  chap.  4,  sect.  2. 
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Sixth  division » 

1S2.  Obligations  arc  divided  mto  principal  and  acccfTciy 
obligations.  This  divifion  is  derived  from  the  order  in  which 
the  things  that  arc  the  obje^  of  them  Aand  in  regard  to 
themfelves. 

A  principal  oMigatipn  is  the  obligation  of  what  is  tie 
principal  objcc\  of  the  engagement  coQtra6ted  between  th^ 
parties. 

We  call  atcessory  obligations,  ihofc  which  are  confe- 
quenccs  and  dependencies  of  the  principal  obligation. 

For  example.  In  the  contra6l  of  fale  ot  an  cdatc,  the 
principal  obligation,  which  the  feller  f:entra6ls,  is  that  of  de- 
livering the  ellate  to  the  buyer  and  to  warrant  and  defend 
his  title.     Obligatio  prastandi  cmpiori  reni  fiabere  iicercm 

The  obligation  to  give  him  the  title  deeds  and  the  ne- 
ceCTary  information  in  regard  to  the  eflate,  to  a6l  with  good 
iaith  in  the  execution  of  the  contract,  and  to  take  convenient 
care  in  the  prefervation  of  tl:e  tiling  fold,  are  acceffory  obU«^ 
gations. 

Note  that  thefe  terras  principal  and  aeeessory^  arc  aUb 
applied  m  another  fenfe>  as  we  fhall  fee  jnfra^  §.  6. 

§.  V. 

Seventh  divisioiu 

183.  We  diftinguifli  obligations  into  primitive  obliga^ 
tioos  and  fecondary  obligations :  and  this  dirifion  is  derired 
from  the  order  in  which  they  are  prefumed  to  be  contradled. 

The  primitive  obligation,  which  may  alfo  be  called  prin-^ 
cipai  obligation,  is  that  which  has  been  contra6led  originally} 
principaliy  and  fubflantively. 

The  secondary  obligation  is  that  which  is  contra6led,  hi 
cafe  of  the  inexecution  of  a  firft  obligation. 

For  example.  In  the  contract  of  fale,  the  obligation 
which  the  feller  contra6ts  to  deliver  and  warrant  ih^  thing 
fold,  is  the  primitive  obligation ;  that  to  pay  damages  tg  the. 
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buyer,  if  he  cannot  deliver  or  Warrant  to  him  the  thing  fold, 
is  a  fecondary  obligation. 

•-  .164%  -There  are  two  kinds  of  fecondary  dbUgtitipns*  The 
firft  is  that  of  the  feoondary  obligations}  which  arc  only  a 
natural  confequence  of  the  primitive  obligation^  whtchy  with<* 
out  the  intervention  of  any  particular  agreement,  arife  natn* 
tally  from  the  inexecution  .of  the  primitive  obligation,  or 
from  delay  in  the  execution  of  it* 

We  may  adduce,  as  an  example,  the  obligation  of  dam- 
ages, in  which  is  converted  naturally  and  dejurt^  the  primi- 
tive obligation  contra6led  by  a  feller  to  deliver  and  warrant 
the  thing  fold,  in  cafe  the  obligation  be  not  performed; 
likewife,  the  obligation  of  intereft,  which  arifes  from  delay 

Jn  the  performance  of  an  obligation  to  pay  a  certain  fum  of 

-  money* 

Secondary  obligations  of  the  fecond  kind,  are  thofe  which 
arift  from  a  claufe  inferted  in  the  contract,  by  which  the 
'  party  who  undertakes  fomething,  promifes  to  give  a  certain 
fum  of  money  or  any  other  thing,  in  cafe  he  docs  not  com- 
ply with  his  engagement. 

Thefe  are  called  penal  clauses^  and  the  obligations  which 
arife  from  them,  are  called  penal  obligations^  and  arc  ac- 
ceflbry  to  the  p^mitive  and  principal  obligation,  and  arc 
contra6ted  in  order  to  infure  the  execution  of  it* 

We  ihall  treat  of  them  ex  professo  infra^  chap*  5. 

185*  Secondary*  obligations  may  further  be  fubdivided 
into  two  kinds.  ' 

There  is  a  kind  of  fecondary  obligation,  into  which 
primitive  obligations,  that  are  not  executed,  are  wholly  con- 
verted. Such  is  the  obligation  of  damages,  of  which  we 
have  fpoken  before.  When  a  feller  does  not  perform  his 
primitive  obligation  to  deliver  or  warrant  the  thing  fold,  the 
obligation  is  wholly  converted  into  the  fecondary  obligation 
to  pay  damages  to  the  buyer.  This  fecondary  obligation  is 
fubilituted  to' the  primitive,  which  no  longer  remains. 

There  is  another  ki.nd  of  fecondary  obligation,  which 
only  accedes  to  the  primitive,  M-ithout  dcflroying  it,  when 
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the  debtor  delays  the  execution  of  It«  Such  Is  the  ohligatlon 
o?  interefl  which  refults  from  Uie  d«lay  of  paying  the  {>riu« 
cipal  funu 

Eighth  dhis\oh\ 

I  a  5*  Obligations^  conHdered  in  regard  te  the  peHbns 
irho  contrail  tiiem^  arc  divided  iuto  principal  and  accdToi^f 
obUgationst 

The  principal  obligation  in  this  fenife,  is  that  of  him  who 
btbds  himfelf  las  principal  debtor,  and  not  for  ahy  bthCr  ptrlbiw 

The  accessory  obligations  are  thofe  of-  perfons  who  bind 
themlclvea  for  another,  fuch  as  the  obligations  of  Iccurltlc?^ 
and  of  all  thole  whb  acCede  to  the  obligation  ot  Mother. 

We  ihall  treat  of  thcfe,  infrOi  cA*  6* 

V    Vll; 

Kinthj  ientti^  eleventh  and  tzvclfth  div::to:is» 

187.  Obligations,  conHdercd  in  regard  to  the  fecoritieft 
and  means  Which  the  creditor  has  to  ptocur^  the  payment  o( 
them,  are  divided  into  obligations  privileged  and  unprivi* 
fcgcd,  obttgatitJhs  hypothetUry  and  chli-bgV*aphlcal,  oBliga- 
tions  with,  and  without,  title  of  cxctutroh,  obligations  fbt 
which  the  dcbtof  tiit^y  be  perfonaily  confti-ulncd,  Xind  civil  ct 
ordinary  obligations. 

Frhzlcgcd  obllgatfcns  a^e  tlvofth  ^ot•  Hvhich  the  creditor 
has  a  llett,  on  all  ot  paft  of  the  property  of  the  debtor,  to  be 
paid  in  preference  to  other  creditors.  See  Introduction  gu 
Titre  QOd€  la  Cautume  d* Orleans^  chap,  2,  ^  9,  UT  Introduction 
au  Titre  21,  ^.  16. 

Unprivileged  obligations  are  tliofc  fof  ifchich  the  crcdltof 
has  no  fuch  lien« 

188.  Hypothecary  obligations  are  thofo  which  are  con^ 
lfa6ted  with  aU  hypothecation  oi'  mortgage  of  the  propert/ 
of  the  debtof,'  wliich  is  (ufceptlblc  of  liypothecation. 

Chirographical  obligations  ai*e  thof.:  which  are  not  nc* 
M>mpaiued  by  any  hypotliccation.  Introd.ictio9i  au  Titre  20^  di 
de  ia  Coutume  d' Orleans^  chap,  I. 
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189*  OhligVitionu  vrith  title  of  execution^  are.thofb  fotthc 
j^yment  of  which  the  creditor  has  ft  right  of  execution 
i^nft  the  debtor;  supfoy  n.  45. 

1 90.  Laflly  •  Obligations  far  which  the  debtor  may  be  per* 
sonalij  constraiMdj  ai-e  thpfe  to  enforce  the  payment  of  which 
the  debtor  may  be  imprifoned 'till  be  pays.  Other  obligations^ 
thfc  {Payment  of  which  cannot  be  enforced  in  thb  manner^ 
tire,  by  contradiftin<^oni  termed  civil  ahd  ordinary  obliga* 
tions.  Ord.  1667|  tit,  34,  k^  le  Commentaire  de  M*  Jousse* 

C  H  A  PT  E  R    IL 

Of  the  first  division  of  obligations^  into  civil  and  natural  obli» 

gationsm 

19  U  Y^  J.  ^^^^^  ^j^^^,  j.^^^  fufficiently  feen  what  is  the 

nature  of  civil  obligations  \  there  retnains  for  us  to  treat  itt 
this  chapter  of  natural  obligations* 

The  principles  of  oiir  jurifphidence.  differ,  in  this  re* 
l^eiSl,  from  thofb  6f  the  ciyil  law* 

The  Roman  jurifls  called  natural  obligation  that  which 
fras  delHtute  of  a6Uon  s  that  is  to  fay,  which  did  not  givC; 
t^eperfonto  whom  it^was  contradled,  the  right  of  requirins^» 
m  law,  the  payment  of  it. 

Such  were  all  thofe  which  arofc  from  fimple  agreements^ 
that  had  neither  the  quality  of  a  contrjifl,  nor  the  form  of  a 
fiipulation* 

Thefe  obligations  were  much  lavotired;  ^id  enim  tarn 
congruum  fdei  humang^  quam  ea  qua  inter  eos  placuerunt  ser*^ 
%are,jt  L.  I,  ff*  de  Pact,  If  they  were  deflitute  oi  action,  it 
Was  only  from  a  reafon  derived  from  the  policy  of  the  Patri- 
cians, who,  for  their  particular  intereft,  had  thought  proper 
to  make  the  ri^ht  of  action  dependent  on  formulas,  of  which 
they  alone,  at  firft,  had  the  knowledge,  in  order  to  oblij;e 
the  Plebeians  to  refort  to  them  in  their  afTairs  and  thereby 
to  keep  them  in  dependence.  Therefore,  except  that  they 
were  deftitute  of  a£Uon,  they  had  all  the  other  efie6U  which 
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^cml  obligalTon  could  have.  Not  only  was  the  payment'  of 
what  was  due  by  a  mere  natural  oblikation  valid  and  not  lia* 
Ue  to  be  rjecalled;  but  according , to  the  principles  of  thf 
civil  law,  I  might  plead  to  the  aclton  of  my  creditor,  as  a  le^ 
ofF|  what  h^  on  his  part  owed  me  by  a  mere  natural  obliga* 
lion ;  l^  ^y  W.  de  Coinpm  According  to  the  fame  principles, 
fecuTtties  could  contract  a  civil  obligation,  which  might  ac* 
cede  to  an  obligation  merely  natural.  L«  16,  §•  3,  ff.  deFidef. 
And  a  mere  natQral  obligation  might  be  the  TubjeA  of  a  no? 
vation  to  a  civil  obli^atioa.  L.  1,  §:  \y'd^  Novat. 

192.  According  to  the  principles  of  our  jurifprudence» 

which  has  not  admitted  the  diftin^llon  of  the  civil  law  be? 

*  '     '  f 

tM  een  Umple  padls  and  contracls,  thefe  natural  obligation^ 
of  the  civil  law  are  witl)  us  actual  civil  obligationsm 

Thofe  which  may  be  called  in  our  law  mere  natural  gblif 
gationsy  are^  J*  thofe  for  which  the  law  denies  an  adlioo,  on 
account  of  the  disfavor  of  the  caufc  from  which  they  proceed* 
Such  is  the  debt  doe  to  an  innkeeper,  for  expences  incurred 
yi  his  inn,  by  an  inhabitant  of  the  place.  Coutumc  dc  Parisp 
ert.  128* 

II«  Thofe  which  proceed  from  the  contrafb  ef  a'perfoA 
vhOf  having  fufficient  judgment  to  contract  is  neverthelefs, 
l^y  the  manicipal  law,  difabled  from  contra6Ung»  Such  is. 
the  obligation  of  a  wife  who  has  contrasted  without  being; 
authorifed* 

193.  Thefe  obligatiQDS  Which  proceed  fipom  a  eaufe  dif* 
^>proved  by  the  law,  or  which  have  been  contra6ted  by  a 
perfon  whoi»  it  does  not  allbw  to  contra6t,  would  not  have 
had,  by  the  civil  law,  even  the  name  of  natural  obligations ;. 
therefore  I  do  not  think  they  ought  to.  havei  among  us,  thei 
e^ect  which  the  civil  law  gives  to  mere  natural  ebligatioAs. . 

For  example*  An  innkeeper  ought  not  to  be  permitted 
to  plead  to  the  action  of  his  creditor,  what  the  plaintiff  owet. 
himt  fep  csiicnoes  incurred  in  his  inn;  nor  the  debtor  of  a 
wil«  to  pli:ad,  a»  a  fet  off»  what  ihe  awes  him  by  a  contract 
entered  into  duiing  hei;  coyerfaixe,  without  her  being  an^ 
thortfed,  Uriels  the  ixAtract  has  turned  to  her  advantage* 

194%  Likewifei  iecmitiesdo  not  bind  themfeWes  validly 
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to  an  innkccperi  for  the  cxplenccs  incurred  in  his  inxi}  by  .an 
inhabitant  of  the  place  ;  bccaul'c  the  disfavor  of  the  caufc  of 
the  debt,  vl^itb  caufes  an  a6lioi  to  be  denied  to  the  innkcep* 
cr,  operates  equally  in  regard  to  the  fccurhies  as  in  regard 
to  the  principal  dtbtor. 

When  it  is  on  account  only  of  the  quality  of  the  perfon 
that  the  law  av Jids  the  obligation}  as  when  a  wife  binds  her- 
iclf  witliuut  being  auihoriied)  there  is  more  room  to  doubt 
whether  an  atUon  ought  to  be  denied  againft.  the  fecurities* 
For  it  is  from  a  reafon  wliich  is  perfonal  to  the  wife,  that  the 
law  denies  an  action  againft  her.    Nevcrthelefs,  it  is  to  be 
li olden)  that  the  Qbligatlon  of  the  fcxuritics  is  no  more  valid 
than  that  of  the  wifc^    For  as  the  law  avoids  tlie  obligation  of 
the  wife,  it  cannot  exift,  except  in  a  moral  view.    The  muni- 
cipal law  difowns  and  avoids  it,  and  confequently  it  cannot 
be  a  futHcicnt  fub'ejl  to  which  other  obligations  may  accede. 
If,   according  to  the  principles  of  the  civil  law,  fccurities 
might  accede  to  a  natural  obligation,  it  is  becaufe  natural 
obliy;atlons  were  no\  obligations  difapproved  of  by  lav  and 
vhich  it  avoided.     They  were  only  deflitute  of  aclion*    But 
the  civil  law  decides  that  fccurities  cannot  validly  bind  them* 
felvea  for  a  woman  who  bound  herfclf  contrary  to  the  pro- 
hibition of  the  Velleian  Senat.  confult.  $uia  totamMi^etia^ 
acm  Senafvs  improbat ;  L.  16,  ^.  l,i(r.  ad  sc*  VdL  L.  14,  Cod*  dictm 
tit*    For  the  iamo  reafon,  it  is  to  be  hoiUen  that  fecuritiea 
cannot  accede  to  the  obligations  which  a  wife  contra6\9, 
vithquj;  bejng  authorised,  aor  to  any  of  the  other  obligationa 
which  are  called  mere  natural  obligations  on  account  only 
of  their  being  forbidden  by  the  municipal  Law.     Lcbrun^ 
Trait c  dc  la  Communautey  //v.  2,  c//«  1.  ^«  5,  n,  17. 

195/ The  only  elie6l  of  the  obligation  mercl)'  natural, 
is  that  when  the  debtor  has  voluntarily  paid,  the  payment  is 
validand cannot  be  recalled ;  becaufe  he  had  a  jud  eaufe  to 
pay,  that  is  to  fay,  to  difeharge  his  confcience*  Therefore 
it  cannot  he  faid  tluit  it  was  done  without  caufe  :  whence  it 
foilowa  that  there  is  no  ground  for  the  a£Uons  which  arc 
QlUed  eondictio  sine  causa^  and  tondictio  indebiti* 

Obfervc,  however,  that  in  order  that  the  payment,  made 
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bv  a  womany  of  a  debt  which  (he  has  contraPicd^  without  the 
authority  of  her  hulband,  may  be  valid,  it  mud  be  made  in 
h^r  wldowhoodi  or  with  the  authority  of  her  hufbiind,  if  it 
be  made  during  the  coverture  ;  for  then  fhc  is  no  i;^ore  able 
to  pay  without  his  authority^  than  to  contra£t. 

196.  HithcrtOy  we  have  fpoken  of  obligali^ns  which  the 
disfavor  of  the  caufe  or  the  legal  inability  of  the  perfon  who 
eontra€ted  them^  renders  merely  natural.  .«  civil  obi ijs^a- 
tion«  when  the  debtor  has  acquired  a  plea  or  prcfcnption 
againft  the  a6Uon  which  rcfults  from  tt,  putay  by  the  autho- 
rity of  a  judie^ment  or  the  dccifory  oath,  or  by  the  lapfe  of 
the  time  "Within  which  it  ought  to  have  been  brought,  may 
alfo  be  confidered  as  an  obligation  merely  natural,  while  the 
plea  or  prefcription  remains  good  and  }s  not  removed.  See 
infra  part  3^  ch,  8* 

197.  We  ought  not  to  confound  the  natural  obligations 
of  which  we  have  fpoken  in  this  chapter,  with  the  imperfe-ol 
obligations   mentioned  In  the  beginning  of  this  treatlfe. 
Thefc  give  to  no  one  a  claim  agatnfl  us,  even  in  a  moral 
view.     For  example.    If  I  have  failed  to  render  to  my  bene- 
factor a  fervice,  which  gratitude  reqtiired  from  me ;  although 
he  fuffers  by  my  negledl  of  this   duty,  this  docs  not  make 
him  my  creditor,  even  in  foro  conscUntU^    Therefore   if  he 
owes  me  a  fum  of  money,  for  which  I  have  no  aclion  a- 
gainft  him,  becaMie  my  claim  is  barred  by  the  lapfe  of  the 
time  of  limitations,  he  is  ncverthclefs  bound,  in  a  moral  view, 
to  pay  me,  without  being   authorifed  to  oppofc  to  my  de- 
mand, the  lofs  which  he  has  fudaincd  through  my  ingrati- 
tude, or  the  advantage  which  I  have  reaped  from  his  boun- 
ty.    On  the  contrary,  the  hatui*al  obligations  of  which  we 
have  treated  in  this  chapter,  give  to  the  perfon  with  whom 
we  have  contnt6led  them,  a  claim  upon  us,  not  indeed  in  a 
legal}  but  lit  a  moral  view.    Therefore  if  I  have  contra6>cd 
a  debt  of  one  hundred  livres  for  expenccs  in  a  tavern  in  the 
town  where  I  refide*  the  tavern  keeper  is  really  my  creditor 
for  this  fam,  in  a  moral,  although  not  in  a  legal  view ;  and  xf 
I  have  a  demand  arainft  him,  which  is  barred  by  the  limita- 
tion, he  may  confcientiouily  oppofe  his  tavom  bill  as  a  let- 
off  to  this  demand* 
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'  '         q  HA!>Ti:R  III. 

OJ  the  ^Jtr^xxX  modiJictUions  wuUr  mliieh  MgasiiMt  mcj  A* 

Of  susfyf^/!^  €onditMis  and  eoiiditidndl  oMi^ions^ 

198.  /\  CONDITIONAL  •blt^iion  is  that  which  it 
fu£jpe!xlcd  on  a  eoiidkiottt  under  which  it  has  been  co&tni6b- 
cd,  tha£  kas  not  yet  bcea  poi*formed. 

Iq  orrter  to  imdeiTiaivd  what  a  conditional  obligation  is, 
«c  (hail  rcr>  !•  %^'hat  \^  a  fufpendinj^  condition,  and  wljat  are 
tlie  dificrent  kinds  of  conditiwis;  II.  >rhat  may  make  a  fut 
pcpdiovt  cpudittun :  lit*  irben  a  condition  is  prcrv.incd  to  be 
litrrfonv.ifdy  or  lb  hcld.'n.  IV*  We  ^\iii  trc.it  ef  the  indKifi- 
bility  ok'  tl^e  pcrrorm5.ncc  of  conditions;  V*  of  the  effecl  of 
co&ditioLis:.  vl»  We  Ihall  iice  wliethei*)  if  the  obHprat'ion  has 
beco  coat  .-^  :tcd  und^r  fcveral  couditioxks,  it  be  necciVary  that 
they  (hould  r.I>  be  pvu'ijtx'ruiid  in  order  that  the  ohUgationxuay 
baTc  its  cd'ocU 

§.  L 

Wliat  a  comlition  *s,  cttul  ufliat  ore  its  different  kinds. 

199.  A  coiidiiion  is  the  co:itii\^cncy  of  a  future  and  nn- 
cestaia  event,  that  may  or  may  not  ha<>pcn,  on  which  the 
the  obii&iUkOii  i^  va-cAc  to  depend* 

2C0.  We  divide  the  couditious  on  ^^h^ch  an  obligation 
TPOLf  be  mavR'  to  depeiidi  iato  poiitivc  and  oegativc. 

A  pol'itive  caniUticn  is  that  which  coidiUs  of  the  cont»«^ 
gency  oi*  a  cc:t\ala  thiiii^  which  may  or  m»y  nothappcn,  that 
U  (hall  hu\)i)cu  'y  ii^  if  I  marvj^ 

A  uoj^;^uvc  co:\elUiu:i  is  tliat  which  conGila  in  the  con- 
tL-igcncy  of  ii  certain  tUiug  which  may  or  may  oot  happen, 
that  il  lliull  not  hq  pcu  ;  as.  // 1  dj  not  marrj*, 

^ot.  Wc  fuiUu*r  divide  conduions  uito  potential,  cafual 
aud  ciixt'u^ 

.  A  potential '«ondhion  is  that  wliich  is  In  the  power  of 
him  to  T»hoi)i  the  obluruiion  is  cuntrar'ed  ;  as  when  I  oblige 
myfcif  lo  my  i,&i.^Lb>)ur  lo  -ivc  iiun  a  fum  of  ix^Onej'i  If  he 
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trill    eut    dpwn  a  tree  in  his  field,  which   obflru£^    my 
profpe6l*  , 

A  cafual  coodilron  is  ihat  -vvhich  depends  ,on  clifuice« 
ttod  is  not  at  all  ia  the  power  of  the  ere cU tor;  fucH  are  ihefiL 
if  I  hav€  children;    if  I  i^ave  no  diilarcni  If  a  ctriniz  rcaj»( 
arrives  s^ifa  iu  tht  Indi<.s^  &<>    . 

A  nui&ed«condhicn  is  that  which  depends  on  live  cftpcur* 
rence  of  the  will  of  the  eredilor  aild  tlmt  of  a  third  tK;crQft4 

as  is  tl^is,  ifjou  marrj  -n^^iotisiiu 

§.  I L  ,  .  -     .' 

H'hait  me^  makt  xt  tondiiion  n^iteh  Shspttt4s  im  cUij^km^ 
209.    In  order  Aat  a  ccm!itwn  tiiivv  1to"<  fe  ihe  rfefibW 
fttfpend  an'oblt^tlori^  it  is  t^efecfftiry,  l.^bat  it  h^  tlireen* 
diti*m<if  a  thitf?^   fUtiuSt.     An  obli«*titfOft  cowmt^Cf*  vtnlcr 
Ihc  condition  of  a  th*m^  pafl  ^t  piTfenty  a!t1iW\'ph  ^inknomr 
by  the  contra^lin^  parties,  is  not  propf  riy  nronditiona!  obU-^' 
gation*     Fdr  cxaTnp!e«    If,  after  the   drav.in-^  of  a   lottery^* 
and  before  the  accotmt  arrives,  t  have  promifcd  a  perfimtiy 
give  him  a  fcertain  -futii  it  the   W^h  priec  has  faUen  to  tof* 
lot ;  Of  if  I  hav3'pvoimfed<i  l^ertain  ^\m  iti  cufc  the^  Pope  ho- 
llow litittg  ;  theft  ^^i^alions  are  uoi  conditional' :  thet  are 
either  complete  aiidabfolute  at  firil,  if  it  appears  tha'  I  ha«is 
really  the  hi'^h  prize, 'O^' the  F6pe  Is  living  ;  6f  thct  art  Ho 
contracts  at  all,  if  it  api^c^rs  that  I  have  no%  x\vc  hi^h  prize^^ 
or  the  Pope  is  doad-^    •  .....  ^ 

This  19  fo  decided  \if  the  latv^  IdO,  ffv  eft?  rfrbt  V7;w^.  CoTf<\ 
SttQ  in  pr^ettritam  nun  'tu.iiujn  in  ^jr^seris  tcmpoji  rcKitj^  statim 
out  perimii  obligationcm^  ant  omnino   n(fn  dijffiru     Add'C  Im  L*  * 
37,  38,  39,  fF.  de  R.  cred. 

Neverthelefs,  altlioii^-h  the  thin':^  be  a^uall;'  due%  the  * 
creditor  cannot  exaft  it  until  the  fajl  be  leudcred  certain^ 
Mid  the  dsbtor  notified  thereof*' 

203.  It  is  ncGelTury,  II»  that  the  t:or.dItit)n  bcof  at!;»ng 
which  may  or  may  not  happen-     The  condition  of  a  thing 
which   certainly  will   happen,  is  not  pro^)jrIy  a  condition,' 
and  does  not   fufpend  thi;    oblig?.tion  ;  but  it  nurj]/ defers' 
thcri|;ht  of  demiUid)  and  is  e^iuivai •.•!.•  to  a  tinle  of  pr.vi«ent« 
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It  is  ncceflary,  however,  to  diftlnguiik  in  this  refpe^i) 
between  obligations  which  are  contracted  by  deed  inter  vivos% 
hy  which  we  contrail  as  well  for  ourfelves  as  for  cnir  heirsy 
and  thofc  which  arife  from  difpofitions  made  for  the  benefit 
«  of  a  certain  perfon  and  not  his  heirs,  fuch  as  legacies  and 
fubftttutions  by  teftament  or  by  donations  viter  vivos* 

With  regarid  to  thefe  difpofitions,  sdthough  the  contin'^ 
gency  which  is  here  the  {ubje6t  of  a  condition,  muft  certainly 
happen ;  yet  if  the  time  when  is  uncertain,  and  it  is  during  the 
life  of  the  legatee  or  perfon  fvibilituted,  it  may  form  a  true 
condition*  The  reafon  is,  that  as  fuc^i  difpofition  is  made 
only  to  the  legatee  or  perfon  fubilituted}  aa  the  right  which 
rcflilu  therefrom  can  be  acquired  only  by  the  fame  perfon* 
and  as  the  condition  which  is  annexed  cannot  of  confequence 
ba  effectually  performed  but  during  the  life  of  the  legatee,  or 
perfon  fubftituted,  it  fuOlces  tliat  it  be  uncertain  whether 
the  condition  will  happen  during  his  life,  though  it  be  ccr» 
tain  that  it  will  happen  on  fome  day,  for  the  difpofition  to 
be  conditional »  fiucc  it  is  uncertain  whether  the  legacy  will 
l|$:come  due.  Upon  thefe  principles  it  is,  that  the  law  I,  V  3» 
ff«  de  Cond*  et  dem.  decides  that  if  I  haxp  charged  .my  heir 
with  a  legacy  ^hsn  he  shall  die^  this  legacy  is  conditional*^^ 
Oa  the  contrary,  in  deeds  inter  vivos  by  which  we  contract 
for  ourfelves  as  well  as  for  our  heirs,  the  Contingency  of  a 
thing  which  mud  certainly  happen,  though  it  be  uncei*uin 
when,  can  never  make  a  condition  to  fufpend  an  obligatioa  t 
bccaufc  the  condition  of  obligations  thus  contracted,  may  be 
as  effectually  performed  after  the  death  of  the  perfon  to 
whom  they  were  contracted  as  during  his  life  i  as  we  Ihall 
fee,  in/ray  tu  208,  that  a  debt  contracted  under  the  condition 
of  a  thing  which  muft  certainly  happen,  cannot  be  uncertaia 
vdid  confequently  not  conditional* 

304.  It  is  neceffary,  III.  in  order  that  a  condition  be 
valid  and  may  fufpend  an  obligation,  that  it  be  the  condition 
of  a  thing  poflible,  lawful  and  which  may  not  be  contrary  to 
l>;ood  morals* 

The  condition  of  a  thing  impoffible,  unlaw  ful  or  con- 
trary  to  good  morals,  under  wliich  one  \vould  promifc:   a 


^. 


♦fcirtj^,  fenddrt  thrf  corftraft  atifolmely -niitl,  i?Hien  tlie  con^ 
dilion  is  in  facie 4idaj  ^trtd  no  obligtctiofic  af  i^es  from  it.  L/ I, 
V  1 1,  ff.  rfi?  O&l.  (Sf  acU ;  Liilid.  tit. ;  L.  f,  ff.  dc  Verb.  ohU  ; 

as  if  I  had  pramifed  yoU  a  fum  of  money  uiiderthis  condi- 
tioQ,  if  yot^  made  a  triangle  without  an^lcs^  or  uader  thiS} 
^f  going  naked  through  the  struts*  ^ 

It  is  otherwife  in  teftanients.  Leg&cles  glveii  under  the 
like  conditionsi  are  not  the  lefs  valid,  and  tlie  tondit^>nis 
regarded  as  null.     This  is  in  favor  bflail  \\ills  ;  L*  3y  fft  dt 
Cond,  i:f  dertii  L*  l04,  ^.  1,  ff.  de  Legat,  1. 

When  the  inlpdSible  condition  is  in  noA  faeiendoi  ft|  if 
I  had  promifed  you  a  fum  of  money  if  jf^u  did  n^^  stop  the 
course  of  the  sun^  it  does  not  render  the  obligation  Whit;h  i^ 
contra£le4  under  it  nuU ;.  this  xondition  has  .  ne  effe^  «ncl 
the  obligation  is  abfolute*  L«  7,  ff.  dc  ve,ri*  odlig.  fitit  the 
coadition  not  to  do  a  certain  tiling  whigfa^.ls  eon^r^.tolaw 
or  good  moralsy  may  rendt r  the  obligation  nvll,  becaufe  it  is 
contrary  to  juflice  and  good  faitk  to  ft|pujiate  for  ^  fum  of 
money  to  refrain  from  dping  tliat  which  in  forbidddm         ' 

205.  In  order  that  a  condition  may  be  valid  i^M*  ffxQyehd 
the  obligation  cootra^i^d  uqder  itj^it  is  n^CeQapy»  IV.  that 
it  fhould  not  deflroy  the  natpre  of  the  pblig^iittii  Svrth 
would  be  the  condition,  that  w;ouid  make  th|e:9Mi)p^ti<in  to 
depend  on  the  mere  and  Ible  wiU  of  the  pei'fon  bimnd ;  us  ifl 
had  proiiuf<;d  to  give  a  tiling  K  it  pleafcd.me, .  si  ifoiuerom  •  Fvr 
the  obligation^  being^'uri^  vincuiunrquo  neeessitaie  adsttipgtmur 
and  effentially  including  a  neceiHty  of  doin^pr  giving  foxne* 
thing,  nothing  is  more  contrary  to  its  nature  thim'tomidio 
it  depend  on  the  mere  will  of  him  who  is  fuppofed  to  have 
contracted  it;  and  oonfequently  fuph  a  conditfpn  dotasol 
fufpend,  but  deilroy^  the  obligation,  which  is  void  for  want 
of  binding,  power,  a^  we  have  faid,  supra^  n.  47,  i^  4d»  puffi 
promissio  potest  consistercj  qu€  ex  voluntute  promittentis  statuf$ 
capita  L.  108,  ^.  1,  ff.  de  verbi  obiig. 

It  is  contrary  to  the  effence  of  an  obligation  that  it  be 

dependent  on  the  mere  aud  Ible    will  of  him  who  is  fuppo^ 

sed  to  have  contracted  it ;  but  it  may  depend  oatheiQle  vijl 

of  a  third  perfon.    Therefore  I  may  validly  contract  thr  #b^ 

L 
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ligation  lo.do  op  give  fomethtng*  if  a  ccrtaiti  'third ^criSftt 
coDfent  to  it ;  L«  43,  L.  44,  dc  verb. 

When  tonditicns  are  pfeiumedte  bt  perforfntd. 

206.  Pbfitlve  conditions  art  pcrjbnncd  when  the  con- 
agency,  which  is  the  fubjeft  of  the  condition,  happens* 

When  the  condition  confifts  in  giving  or  doing  a  thing, 
It  is  neceffary  for  the  performance  of  the  condition,  that 
lie,whofe'duty  it  is  made,  fliould  give  or  do  the  thing  in  the 
manner  in  which  it  is  probable  the  parties  underftood  it. 
Therefore,  if  I  have  cotitmCted  an  obligation  to  yotiundera 
condition  that  you  give  a  Aim  6f  money  to  a  certain  perfotk, 
who  is  a  minor ;  the  eondiUon  is  not  performed,  when 
inftoad  of  ^yingthis  fum  to  his  gtiafdian,  you  have  given 
it  to  the  minor,  who  has  wafted  it ;  L«  68,  if.  de  Solu  t  for 
it  is  evident  that  my  intention,  inimpofiilg  oti  you  this  condi^^ 
tion,  was  that  you  Ihould  pay  the  fum  to  the  minor  in  fuch 
a  manner  as  that  he  might  be  benefited  by  it,  by  placing  it  ia 
the  hands  of  his  guardian,  and  not  by  abatidonihg  it  to  his 
discretion*. 

The  principle  that  conditions  ought  to  be  performed 
in  the  manner  in  which  the  parties  have  probably  intt ndedf 
aftfts  in  deciding  the  queftion  irhether  conditions^  oil(»ht  to 
.  be  titendly  performed,  in  forma  speeijica  t    Generally  they 
'  ought  to  btf  performed  in  fktrma  specijlca ;  they  may    ne- 
'verthelefa  be   performed   per    equipoilens^   whcii,  pro  svh^ 
jecta  materia^  it  appeal's  probable  that  the  parties  fo  intend- 
ed :  and  this  intention  is  prefumed  when  he  in  \^  hofe  favor  the 
^  condition  is,  has  no  intereft  in  having  it  performed  in  one  ta-xn* 
rser  more  than  anothei\ 

For  example.  1  have  contra^cd  an  obligation  under 
'this  condition,  if  within  a  certain  time  you  pay  me  100  loiiis 
•  d*Ors ;  the  condition  will  be  prefuitied  to  be  perfonntd  on  youf 
tendering  me  2400  livres  In  filver,  it  being  lndiflcr<?nt  to  toe  to 
•receive  that  fum  in  gold  or  filver  ;  the  more  fo,  tis  m  money 
•we  confider  only  the  valtife  given  it  by  the  Prince,  and  not  the 
•pieces  which  arc  the  fign  of  \u  Jrg.  L.  I,  in/n#  if.  de  coni. 
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30T'«  .Coiiditioitd  beiii{^  to  be  performed  in  the  maimer 
Hie  pftrttes  underftood  them»  it  is  afked  whether,  when  the 
condition  confiAslnfomething  to  be  done  by  the  creditor,*^ 
the  debtor  or  a  third  perfon^  it  muft  neceffarily  be  done  bf 
that  perfon,'or  whether  it  tmkf  be  done  by  his  hein  or  Ibme 
perfion  appointed  by  him  ?  Tho^^ciiion  of  this  queftion  de<^ 
penda  on  the  nature  of  the  thing  to  be  done  and  -the  ihten*- 
tion  of  the  parties.    If  it  be  fomething:  perA>nal»  finnethin^* 
to  be  done  by  a  artaiAfieramj  rather  than  a  thing  (imply  and* 
of  itielf,  whinh  the.paities  had  in  view ;  in  this  cafe^  the  oonv 
ditioD  mttft  be  performed  by  the  perfim  him&lf*  For  example*' 
If  I  have  bound  myfelf  tomy  fbrvmntto  giro  liiin4i  certain  ro^ 
ward>  if.  he  remain  ten  yc^rs  in  my  ferncOf  it  is  evident* 
that  his  fiBrwioes^ave  peribnal)  and  that  fucb%  condition  cat| 
be  performed  by  htm  idone*    It  ia  the  fame  if  1  have  botfnd 
myfelf  to  the  pupil  of  a  celebrated  painter  to  pay  bim  m  otv«^ 
tala  fum  if  his  mafter  made  mo  a  certain  painting ;  the  ob^ 
ject  of  ttus  condiuoi^  is  perfonaly  an4  nyiA  beperformod  by 
the  painter  himfelf. 

But  if  the  thingi»  in  the  conditioai  to  be  done  by  the  onv 
ditor*  the  debtor  or  a  third  pecfon^  be  not  perfianal ;  if  it  hc^ 
fbmething  which  the  parUea  have  confidered  abftra^iAy 
and  not  in  relation  to  the  peribn  by  whom  U  waa  to  be  dono» 
the  oondition  may  not.  only  be  perform^  by  that  pecfoot 
hut  alfo  by  hia  heiH  or  oifaer  iiic:ccA»F8«  For  eiamiple*  I 
have  bound  myiielf  to  pay  yoa  a  certain,  fum  pfmbnc^H  if 
whin  a  year  yoa  Qui  4oum  tAtf.  trtts.  mi  yo^r  lmd%  wAici  shaig 
my  vinei.  This  condition'  «nay  he  f  eiC9rmed.hy tyoun  heirai 
&r  there  i&tmthingrpffr(»aBtr>ill4iU  )tiM:  evkie&t'  tkat  I  faaiio 
•on&lered  tthe  ibiug  limply  and  of.KfeU^  hai^  na. other 
view  than  to  havo^the  ttMs  removed^,  h'  being  no  matter  hy 
whom*  Like  wife,  if  I  hava  bought. your  laAd  imd^  aCfpdttioA 
that'  yter  neighbour.fhotiUiiSiveiu^  &  right  of  way  whifib  hf 
hmd  over  it,  and  he  diesi'tii^ie  dondttidn  ispevfomed.sAUn 
heirs  gi%'ii^  up  the.  tights  :>  .'.....   .;    .^ 

20».  The  ccmditlon  of  oontraAs  by^a€l»'mi»r  tiv4$  bf 
which  wo  cootrsfe6l  as  wdS  for  our^Wtfs  as  for  o«r  iMti^ 
may  as  well  bo  performed  after  Che  d^ath  of  the  perfon^  lb 
whom  wo  bijMl  ouffejvea  as  during  his.  U(K  *JnsUu  #iU  rf^  -  • 


K(.rb.  ^hlig*  ^  1^4  In  tins,  Uiefc .^coDtra6t&  diflfer  from  h^ciec 
fu^d  the  li^e  cUfpoiitiops,  wlud^lapfe  M[heo  hcj  fox"  wiiofe  bene** 
iit  th^/  were  ma<le»  cUea  befojix  tlie:p^rr«tfia9mi^  Q^  th^  CQA^'. 

Tile  reafoii.  6£  this  difference  iar,  tbat  tlie  teftator  be«^ 
queathft  OQlf  10  the  perfoo  ^.the  legatee  i  hence  it  follcwi^ 
tbfkt  Uie  iconditioQ  which  is  6ot  performed  till  after  his 
death*  does  aol  oeu^^  the  kgicyi  due;;  &a  it  caiinat  \^e« 
i»mfi  due  tq  the  kga&ipQiiliQ.is'na.more,  nor  to  bis  heira 
wha  were  aot  tfaaje  tv  wliom  the  teHator  itttended  to  be- 
queath* On  ihe«cqiitrary,  in  ad6  inter  viv^s^  ha  who-ftipu^ 
ktesy  is  prefufl^ditq  lUputate  Mt.vellipr  himfelf  as  for  Ida 
b^rs.*  ^'^  fiacifcituri  sibi  /uiretUqu^  suo  pachdtur.  The  bbli* 
gatioQ.-  which  jrefuits  is  eontriidied  tq  him  and  his  hejrs^ 
bcK)9'  thei. performance  of  thccoodition  u^er  wbiab^tka 
oUtgiUoa  has  'tween  coatra6^>  though  it  l)app^  after  bis 
d<ath»'  :n^u(l  (Ciave  thA.  obUgalioo  -abfolute. 

Cy'>nH«>  Bsrtohis*  and  inoft  of  the  antient  doctors,  have 
maintained  that  our  principle  on  the  performance  of  xon^ 
ditions*in*acUin<^r«t«ctf»  admits:  of  an  exception  l^itK  re-^ 
gard  to  potential'ponditionit  tha|:  is  to  foy^  thofc  which  con« 
^(iof  lbEmeUiing.inthe  power  of  him  to  whom  the  obligation 
is  c6ntra/£led«    S'heCc  thef  pi*etfnd  cannot  be  perfoimed 
^fton  h^s  deatbj    If. this,  dectiion  were  confined  to  potential 
coiKltt|ons9  conHdiitgof  fomethxng  perfbnal  to  be  done  by 
the  cceditort  there  wul4  b^*  no  dJU^ouitjr  in  it<i    It  is  evi< 
dcnty  {ti6n^  wha^  has  boon  already  iaid*  that  they  could  not 
be  performied  aAen  ins  4eaih>  but  it  is  wrongi  to  fay  that 
•11  poton^^l  xanditionsi  iadiftioa^  :|i^y  not.b^  perform^ 
i(d  afteistlh^  deMih.c£  th^  credito|\    Th^re.  is  no  folid  teafon 
1^  wtMch  the;  opiAron  of  theft  djoAova  oan  be:fbppbrted< 
«YhByigOQiUttA  it  only  oi\a  few  texts  of  law^  whichareiby  no 
nieaaa'dcQifiTet  an^Khicb  it  woiiid  require  too  «aTxeik<  time 
4|»  tfMice:>and  refqte«  .  It  wiUfuiHc$e.to  apfwcr  the  law  ^6;  & 
4fi  Verb^  Qblig.^  which  is  th^  principal  foundation  of  thisopi< 
^oa«    It  is  th^reja'^  th^t  iaa  i^tti^tion>  thefe  i».ords  cum 
^ti^od^f^  Jli'e  di&ro^  from  the  words  si  peti^ro^  and  tliai 
'l^tyb'MU^^^^  ^^  condition :   adfncmitianem  magis  quam  condi^ 
t/j>4tf/i^,iiAJl     Jlt^c  stipulatioi^  itidco^  l^dds  Ulpimy  Si  dcc^ss^r: 


ptims  •^cam^.peGero^  son  vidctvr  dtficisse  r.  f*d:th*    'R^fii-  tbcl^ 
lail  woecbs  .our  dodUm  argue  tliiis ;  U  •  lh  hj^  tMt  when- 
xhc  parttes.  have  iifed  thefe  woxtls  rs*  .^«  «rj,  IHe  deatli  oP 
tbe  creditOTt  happening  before  the  demand,  doee  net  pre* ' 
T^at  Ib^  effe^  of  the  agree Acnt,  bccaufe  the  worj^  rum  pr^- 
:i<irp  include  no  conditioB*    Therefore,  tkty*  eenclud^  if  Hfie^ 
parties  bad  ufed..w6Tds  wdadinga  eondkioiii*  as^fb' W- 
pcticrg^  it  jvoifld  bane  been  0therwifo:;'and  the  death  ef  tliel 
creditor  happening  before  the  demands  the  c6Bdi%iaei  would^ 
fall  and  wi^^vji  the  ogreemei^t:  then  the  concU^oir  sfpcficrp 
cannot  bci  e&ili^ily  pcxfor]j)£4  but  i^.tjiie  lifetime  of  tbp 
creditor. :  th^^fore  potenU^l  fPQodttii^Qs  ^ann^H  be  efi^cluallf : 
perfonnsd  in  ^^e  lifetixne  of  the  nr^dkQr*  'A  wC^V  thai'  tbiir 
lail  c:>QiVquence-  is  ill  dcawn^    Tb<5('<?<U>ckt9».l^«ii^\  Ibfil 
rules  ui^J,ogic,  argii^  from  a  panicuUr.  propoQlioa  to  %^no-i 
ral  oae«  .  V^timit  that  tlie  conditioft  si peticro^'i^f^Qt^iMe  per^- 
*'jrnud  after  thejxgih  pj  the  crtdkar^  lusca^fe  i^  apps^ftr$  h)t 
\\\\>  roixUitiofi  JU^atit  is  the  perfonal  act  of  ibe:.credUQr>.  tbor 
til;:  dcinind  of  thp  creditor  hin^ulf,  which  the  parties  bare 
iiitendecf  to  iniUe  a  conclitioni  pthexwife  this  conditipn  would 
ha%'c  no  mcani!ij;  but  otxaufc  .the  condition  si  pcti^ro  can-^ 
not  be  pcrforiucd  after  the  death  of  the  creditor  it  does  notj 
tjiencc  follow  that  other  potential  conditions)  which,. include, 
an  aA  that  is  not  psrjoaal,-  cai^ot  be  effec^uiil|)r  {)erfoi'xned- 
after  the  deatli  of  the  creditor.  .TI)is  qucflion  |iasbe^n  ^eat^ 

cd  of  at  great  length  by  CovarruviaSi  qu^st*  practm  39* 

•  •    • 

209,  When  the  condUion  includes  a  tim^  fixed,  wtthist 
wJilch  it  rauft  be  performed,  as  if  I  oblige  myfelfto  give^ 
jou  a  certain  fum  of  money  if  a  eertain^  vessel  ri^furfis  thh 
Kcor  to  tliepjrts  of  France  ;  the  thing  mud  hap|>en  'y^ijj^ili  th© 
time  fixed  ;  and  when  the  time  is  expired  v/ithont  this  eve^t, 
the  condition  is  prefumed  to  fail,  and  the  ob|ig^tioi^  coa^ 
ti*acled  under  this  condition  entirelv  vaniflics. . 

But  if  the  condition  docs  not  include  any  fixed  tifne 
within  which  it  mud  be  perCormed,  then  it  may  be  perform- 
ed at  any  tia\e  and  it  is  not  prefumed  to  fail  until  it  be* 
comes  certain  that  the  thing  will  not  happeri. 

This  rule  adinits  of  an  exception  when  the  condition 


!2*  A  T  R  E  A  T  I S  E   OK 

cpofifts  of  a  thing  to  be  done  By  him  to  nrhom  I  haTc  boun^ 
myieli  u^er  thift  ronditioAy  ani  U  a  thing  which  I  am  iutet- 
efted  in  having  done;  aa  if  l  have  promifed  ray  neighbour 
to  give  him  a  fum  of  nloncy  if,  he  %ifiil  csu  down  g  tree  ttfhkh 
iffcommodis  wu :  for  in.  tUis  .cafe  I  may  cito  hi iBt  to  whom  I 
bcwndiiiyf^Qlfmiderthiaconditionitolhewcaufe  why  a  time 
Ibould  not  bo  filled  by  the  Judge  witiiin  y^hkh  he  fiiall 
perforpi  tl|e  .coaditiop>;&  that  on  bis  fiiihire>  I  may  be  aln 
Cutely  diicharged  from  my  obligation* ' 

810.  Negative  eondltions  either  have  a  time  fixed  o> 
they  haTo  not.  When  they  hwxt  a  fixed  time,  they  arc  per* 
formed  or  rather  aocomjiiiihed  'when  thU-  time  Is  ejcpired 
without  the  happening  of  the  thlhg^    For  example-    If  I 

have   promiM  Ibillethiftg  4/  a  €<Hain  'V€tscl-  dQ^s  not  rtturn 
Ms  year  fa  tmt  p&rts ;  tiio  condition    will  be   perfbi*mod 
when  the  yotr  fhul)  expil^  without  the  veSers  i%tuming«^ 
They  may  be  -performed  before  the  expiration  of  tlus  timo 
when  it  becomes  certain  tbat  tho  thing  wHl  tiot  happen. 

If  the  negative  condition  has  n^-  fixed  tinxCf  it  xi^  not 
holden  to  be  perfbrmed  ontii  'it  bcoom^s  certain  that  th^ 
thing  win  not  happen,  for  e^tuple.  IT  I  have  obliged  my*< 
ftiftoglve  you  (bmwthingy  if  a  certain  vessel  does  not  arrive 
3&/\r  from  the  Indies^  the  condition  tV  my  obligation  is  noft 
performed  until  it  becomes  certain  tli^at  tho  veiTwl  wUI  nat 
rotum,  ptnof  by  certain  news  of  Ita  wrecks 

2 1 1.  If>  however,  the  conditioh  confida  of  a  thTng  which 
H  in  the  power  of  the  debtor,  and  which  is  fbr  the  iniered 
of  him  for  whofe  benefit  the  o):)H 'Ration  has  been  contra6led  ^ 
zi  if  one  ia  obliged  to  me  to  give  me  a  certain  i\im  of  mo^ 
ney  if  he  does  not  cut  down  a  tree  on  his  land  ^^'h)ch  injures. 
my  vines )  I  tliink  that  he  who  is  obliged  under  this  condi^ 
tion  may  ho  cited  to  fhew  cauib  why,  on  his  fatting  to  do  it 
within  a  rearona^>ie  time  to  be  fined  by  the  JvdgCy  he  fhoald 
not  be  condemned  to  pay  ^hsd  he  ia  bound  to  give  in  cafe  he 
docs  not  do  it ;  and  if  he  does  not  do  it  within  the  time 
thus  fixed)  this  negative  conditioix  i&holden  to  he  performed  } 
and  he  Iliail  be  enndemned  to  pa}*  what  he  hu&obbgcd  hjm-.:' 
fcif  to  pay  xmder  lliis  condiliun. 


OSLtG  ATIOKa.  lit 

This  dccifion  howrver.  did  not  appear  to  the  Rotliaii  lawyers 
to  ^e  firithout  dlfliciilcyi  The  two  fchools  were  divide  in 
opinion  upoo  the  queltiofi ;  L*  15^  ^  Sy  ff*  d^  %€f4»  «^(f* 
That  of  the  Sabintans,  which  I  have  followed,  appears  tome 
ntore  confof  mable  la  the  fpirit  and  dmpUciiy  of  oar  jurifyni' 
dence> 

213.  It  is  a  rule  Common  to  all  tHe  toildittott  of  dUi^ 
^tions  that  they  dught  to  be  holdca  to  be  peiformedt  '^hen 
the  debtor  t\rho  has  obliged  himrclf  under  the  tonditkMi,  has 
prevented  it&  perfi^rmancc.  ^icuji^iiz  sttS  cottditiQnt  c6ii^ 
fuSfCuravjrit  nc  conditio  etistctet^nihihiAimts  oUigatttr;  L*  85t 
^.  7»  fT.Jc  r<;/-3.  aji.  Pro  iniplctd  hd'fccur  cotiditio  cum  per  euM 
fat  ^uls  si  lYtpltta  esset  dcbitufus  eas^t*  L«  81,  V  1)  ff4  di^  C<md.  €t 
dcm*  This  is  a  conrequertce  of  this  rule  uf  law^  In  omnibus 
tavLsis  pro  facto  accipitur  id  in  qvio  per  alsum  marajiiqmo  minus 
Jiijt  L.  39,  fiV  d£  Hegt  jurist  We  cartnot  fayt  howevef,  that  it 
is  by  the  acl  of  the  debtor  that  a  condition  has  not  been  per* 
formed,  and  that  it  ovi^ht  therefore  to  be  holden  to  be  per* 
formed,  when  ii  was  but  indtfecUy  and  without  defign  of 
preventing  the  performanec  of  it,  that  he  oppofed  an  ob« 
itacle  to  it«  Therefore  Paul  fairs  In  re^rd  to  conditions 
annexed  to  legacies,  non  omne  ab  hrrcdis  persona  interveniens 
impedimentum  pro  explcta  tanditime  ced:U    Lu  3i^  ft  de  statu 

For  exaniple.  If  a  te  flat  of,  to  whom  I  have  facce  dcdf 
had  devifcd  to  y6u  a  houlie,  if  in  ajearfrom  his  decease  jou 
ga9£  to  the  creditor  of  Peter  a  certain  sum  of  money^  for  which 
he  detained  him  inprison  ;  and  beiity^  myfclf  your  creditor  to  a 
tonliderable  amount,  I  have  letzed  your  property  in  order 
to  be  paid  therefrom^  althou.:;h  the  ilnsure.  which  I  havo 
made,  Has  difabled  you  from  paying  this  fum  to  Peter's  cr64 
^tor  and  performiug  the  condition  annexed  to  your  legacy^ 
1  Ihall  not,  however,  be  prcfumcd  to  have  properly  prevent- 
ed, by  my  own  a5\,  the  performance  of  it,  and  it  will  not 
be  holden  to  be  performed :  for  it  is  but  indirccUy  that  I 
prevented  it :  the  feiztire  whicll  I  made  was  not  made  with 
a  delign  to  prevent  you  from  pcrformi."tg  the  condition;  I 
only  intended  to  c^a'Jl,  by  legal  :n':aji3,  the  fam  which  you 
O^td  mc« 


t :  OMctFVC  alfpa  difference,  in  this  refpeA,  Vetweeft  con<» 
i4l|ip|^.lhQ*f>erformance  of. which  is  momentary,  and  th<)f« 
which.Coa  oalj'  be  performed  by  lapfc  of  time :  the  former 
•Ai:e  :hQMt(^  to  be  performed  as  foon  as  the  conditicmal  cre« 
ditpr  having  plPcred  to  perfoi^txi  the  coadiiion,  has  been  pre- 
vented by  the  debtor.  It  is  not  fo  with  the  latter.  Poir  ex- 
ample* If  I.  had  bound  myfelf  to  a  labourer  under  a  condi* 
tlon  that  he  do  for  me  ten  days  work>  and  I  have  fent  him 
back  on  his  offering  to  work,  the  condition  will  be  holdtin 
to  be  performed  only  in  part  and  for  a  fingle  day ;  it  will 
not  be  holden  to  be  entirely  performed,  until  he  has  o£fcrcd 
ten  different  days*  L.  30,  §•  5,  diet,  titt 

213.  In  regard  to  the  rule  concemin^i^  potciltial  condi# 
tions,  that  they  ought  to  be  holden  to  be  performed  when 
be  to  whom  a  deceafcd  perfon  has  left  Ibmething  under 
fuch  a  condition,  has  not  had  it  in  his  power  to  perform  it } 
it  is  a  i*ulc  which  takes  place  only  in  the  cafe  of  laft  wills , 
and  which  ought  not  tt>  apply  to  the  conditions  of  engage- 
ments  contracted  by  acls  ij^ter  vivos*  For  example*  If  one 
luL^  bequeathed  you  a  certain  fum,  if  in  a  year  from  his  de'>> 
I' cafe  yon  fetfreo  your  negro  James,  the  condition  is  holdea 
to  be  pfrto)*med  and  the  legacy  is  due,  if  the  death  of  Jameft^ 
happeiii:)g  foon  after  that  of  the  teftator,  has  prevented  you 
rom  executing  and  performing  the  condition ;  L.  54,  ^«  2,ffi 
de  leg.  I.  But  if  one,  by  an  agreement  between  him  and  youi 
has  obliged  hlmfelf,  under  fuch  condition,  to  give  you  a  cer- 
tain  fam,  I  do  not  think  that  the  fum  would  be  due  youj  if 
the  death  of  the  negro  (liould  inten^ene  and  prevent  the  per- 
formance of  the  condition*  The  reafon  of  this  difference  i9« 
that  laft  wills  are  fufoeptible  of  a  more  liberal  interpretation^ 
On  the  dontitiiYi  contraulrt  ought  only  to  be  extended  quan-^ 
turn  sonant ;  and  the  interpretation  in  cafes  of  ddubt  is  always 
made  aj;atnfl  him  to  whom  the  cbligatiori  is  contracted* 
Ambiguitas  contra  ^tipulatorem  est*  L.  26,  ff,  de  /v*j  dub.;  be* 
caafe  he  otight  to  impute  to  himlelf  the  blame,  if  the  aC^l  is 
not  liifTiciently  dxiilicit,  having  had  it  in  his  power  at  the 
time  to  render  it  lb ;  L.  39,  fu  de  Pact.  L.  99,  ^  FerL  obligl 
Therefore,  according^  to  this  principle,  when  by  an  c6\  inter 
9JVJL?;  one'  is  obiired  lo  mc  nn/cr  th  s  co.;dUlon,  that  1  let 


OBtlGATIONSi  k». 

my  n^g^o  free^  in  the  doubt  whether  the  oblig^atioh  be  bind- 
lag  in  cafe  I  could  not  fet  him  fi*ee>  the  interpretation 
fhould  be  made  againfl  xnc ;  and  I  fhali  not  be  aUe  to  re« 
quire  what  was  promifed  me  under  this  condition,  although 
the  death  of  the  negro^  liappening  before  I  could  £et  him 
free,  prevented  me  from  performing  the  condition.  This  de^ 
ciiion  would  take  place  even  when  I  had  made  itme  prepa* 
ration  for  this  purppfe ;  as  if  X  had  fent  fov  the  negro  from 
a  dillant  plantation,  where  he  was  in  order  to  (Ift.him  free 
before  the  judge^ .  where  I  redder  and  he  had  died  on  the 
wa? ;  I  could  not  require  what  has  been  promifed  me  un- 
4er  this  condition ;  I  can  only  demand  to  be  indemiufi^d  for 
my  expences  in  fending  /or  him* 

214.  It  is  the  fame  as  to  the  rule  which  applies  to  mixed 
conditions.  If  one  has  promifed. me  a  certain  fum  if  I  would. 
marry  his  couiin,  I  do  not  think  that  the  fum  would  be  due 
if  I  fhould  offer  to  marry  her  and  flie  (bould  refufe ;  altho'* 
if  one  bad  left  me  a  legacy  under  iuch  condition,  the  condi- 
tion, would  be  holden  to  be  performc^d.  L.Sl,  ff.  ac  Cond, ; 
^  dcm» 

«.  IV. 
6/  the  tndinmbility  of  the  ptrformanci  of  cohdiiionU 

215.  The  performance  of  conditions  is  indhrifiWe  evert 
when  that  which  makes  the  obj^5l  of  the  condition  is  fome- 
thing  divifible.  For  example.  If  on^  has  bequeathed  td 
me  a  certmn  eftate,  on  condition  that  I  give  a  certain  fum 
of  money  to  his  heir;  or  if  on<*  by  a  tranfa6Uoh  obliged' 
himfelf  to  abandon  to  me  an  eflat^  in  litigatloil  between  us^ 
if  I  woilld  give  him,  within  a  certain  time,  a  certain  fUm  t 
although  this  condition  has  for  its  object  a  thing  diviltbte, 
nothing  being  more  fo  than  a  fum  of  money,  neverthelePi 
tile  performance  of  this  conditibn  is  tndivilible,  in  this  fenife, 
that  the  legacy  which  has  been  given  me  under  this  condi- 
and  the  oWgation  whldh  has  been  contrackd  to  tat  utidc*t* 
this  condition,  will  be  in  fufp^nfe  till  the  perfoirmatice  o^ 
the  whole  condition,  and  the  partial  performance  'WiA  not' 
give  a  partial  effea  to  the  legacy  or  obligation.  L.  2fi.  hi 
56^  ff«  de  Cond*  ^  dcm, 

M 


li^'  A    tREATtSE    ON 

Tltttefere  if  one  left  a  Iee;aey  to  Peter,  ift  caJe  he 
^ave  to  bis  heir  10,000  lirres,  Bud  Peter  dies  after  havinf^ 
given  only  5,000,  the  legacy  becomes  lap&d  as  to  the 
whole ;  •  ^*  L.  66 ;  and  the  heit  of  Peter  can  only  recall  his 
5)000  Itvres  coiulictione  sine  causae  unlefsi however>  the  heir 
of  the  teftator  choofes  to  pay  half  of  the  legacy ;  for  it  is  ia 
favor  of  the  heir  of  the  teftator,  debtor  of  the  legacy,  Chat 
'the  ebnditlon  is  iiegarded  as  indivifible ;  ifp/Srnv  trdctk,  de  div^ 
i^  Mm  sec*  Sf  m  45y. 

It  woufd  be  the  fame  if  the  legacy  had  been  given  to 
Peter,  or,  on  his  dece^fe,  to  his  chUdreir,  and  Peter  dying 
firft,  one  of  his  chHdreft,  fuceeeding  to' the  legticy,  had  paid 
to  the  heir  of  the  teilator  his  pan  tof  the  10,000  Hvrcs:  the 
con<Rtio«i*  would  hot  in  any  wife  be  holden  to  be  performed  i 
atid  he  could  dendind  nothing  until  the  refidue  had  been 
V)aid»  d»  L*  56(1 

It  would  be  dtberwife  If  the  legacy  had  been  at  firft 
]given  tQ  two  legatees  unxivir  this  condition.    The  teilator,^ 
having  at  liVftf  impofcd  the  coniiition  upon  two  legatees,  i^; 
prefumed  to  have  divided  it  between  them  ;  d*  Lv  56* 

2 1 6.  Dumoulin  decides  fdr  the  indivlfibility  of  the  con^ 
ditionin  the  fblldwing  itiftancev  Four  heirs  of  a  debtor  have 
Wen  condemned  to  pay  a  certain  fum,  with  a  flay  of  two 
yeaXB  for  the  payment,  if  thej  give  security  in  one  month  Du^ 
tnoulin  maintains  that  the  three  heirs  who  have  given  fecu« 
rity  on  their  part  ih  the  month,  cannot  avail  themfelves  of 
the  (lay,  if  their  co-heir  has  not  doAe  the  fame  on  his  part* 
The  reafon  is  that  the  creditor,  in  this  inftance,  is  the  par* 
ty  moil  to  be  favored,  (incc  it  is  he  who  fufifers  incbnveni- 
tnce  from  the  time  given  to  his  debtors ;  whence  it  follows 
that  the  condition  under  which  the  time  is  granted  by  the 
judge,  ought  to  be  conflrued  favorably. to  him  and  with 
iliuc:\iie{s  againdtlie  debtor.  MolLtu  tracts  dediv*.  ist  ind*  n.3, 
to*  534i,  tf  seq.  If  the  fourth  heirj  indead  of  giving  fecurity 
ioy  his  part,  has  paid  it,  the;re  is  no  doubt  that  the  three  who 
who  have  gtveoj  fecuri^y,  each  for  his  part,  ought  tp  have- 
Xhj^  bgnefijt  of  the  ilay  granted  by  the  judgment :  the  creditor 
In  this  cafe,  has  fecurity  for  ail  that  is  due.  Molin*  ibid^  n^  ^\%k 


3 17.  The  cirtiditio»  annexed  ta  a  legacy  i$  divided^ 
whtiv  tke  legacy  has  not  effcft  but  in  port.  Y^or  examiUc^t 
If  one  has  bequeathed  to.  me  a  thing  under  akCendi^on  %^ 
give  to  foiB^  perfon  a  certain  fun^  and.  this  legacy  h  redu* 
ced  to  a  third  part  becaufe  the  pell  did  npt  belong  to  the  tef-< 
tator,  wha  thought  however  that  he  waa  proprietor^  of  the 
vhole  :  no(  only  would>I  not  be  holden.togihve  more.tban  a 
third  ofthis  fiim  to  perform,  the  condition  ;  but  if  I  h^tdaf**^ 
ready  given  the  whojei  I  might  recall  tl\c  ftrriiUis.  *6ce  1j. 

Oft  he  effect  of  conditions:^ 

218.  The  effeS^  of  a  condition  ifi  to, fuQ)cnd'theobliga^ 
tion  until  the  condition  be  performed  or  h§  fo  holden ;  untU^ 
Uica,  there  is  nothing  dae>  but  there  isouly  an..e.xge^ationj 
that  it  will  be  due.     Pendente  conditione  nondum.  debet ury  sed 

.spes  est  debitum  iri.  Thereforc.paymertt  made  through  c.rrQr 
t^fore  the  condition  is  performed  is  fabje£l  to.be  recalled; 
eondictime  indebiti^hm  16,  ff^rf^f  Cond^Jndm^ 

219.  If  the  thing  which-made  the  objeSl  of  the  condition?^ 
al'obligatio^i  entirely  periQies  before  the  performance  of  the^ 
conditio!!)  the  condition  would  be   in^ffc^lually  performed 
afterwards  ;- .for  the  performance   of  the   cqnditi9n  ca^npt^ 
confirm  thp  oliligation.  of  whsit  noJongcr  exiRs,  there  being 
no  c4>]igation  without  a  thing  ^hich  mny  be  the  fubjedl  of  it.. 
If  the  thing  exiftB  at  th^  time  of  the  performance,  of  the 
coodttion*  thcperformance  of.  the  condition  h^s  thi$  efic6l 
that  the  thing  is  due  in  the  (late  it  may  be  in  :  the  creditor; 
profits  by  the  augmentation  inter^^ening,  ifthe  thing  is  ^ug*. 
nwcnted ;.  and  he   fuffers  by  the  lofs  and.  diminution  which. 
m^y  intervene,  provided. it  does  not  Proceed  from, the  fault  ♦ 
of  the  debtor.    L.  8,  ^.  de  Perm  et  comm.  ret  vend* 

323.  This  performance  of  th^  condi^Qn  has  a  r^tro^a 
ipeStive  effeiil  to  the  tinw*  when  the  engagement  waii.CQ;i** 
trailed;  and  the  right  that  refults  from. th^  engagement  ial 
prefumed  to  have  been  acquired  to  him.  with  whom  the  con^' 
tra5l  was  made,  from  the  making  of  the  contra£l«  h*  I8| 
L-  144,  ^.  I,  ff,  de  Re^.  "Jut. 
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Hencd  if  the  creditor  dUs  before  the  performance  of  the 
^ndition,  although  he  had  yet  no  coQiplete  rigb^  but  a 
mere  pqflibUUy)  yet  if  the  condition  be  performed  after  hia 
death)  bo  will  bo  pr^iumod  to  have  tranfmitted  to  hit  heirs 
th^  righ;  refulting  from  the  engagement  c&ntrafted  towards 
him ;  bec^ufe  by  n^<ian>  of  (ke  retrofpi^dUve  efie6l  of  the 
<;oiiditioa,  the  right  will  be^prefumed  to  have  been  acquired 
from  t;he  time  of  the  cQiitracty  l^d  Qonfe<yae||tly  to  have 
bj^eu  Mr^^fmitted  to.  his  heirs. 

It  is  otherwife  of  conditions  annexed  to  legacies.  The 
(eafon  of  this  didinclion  is,  t,hat  the  legacy  being  only  made  to 
the  perfon  of  tlie  legatee,  the  condition  can  only  be  performed 
for  his  benefit :  while  he  who  contra6ls  being  jirefum^d  to 
contrail  fpr  himfclf  an4  ^^^  heirs>  the  CQn4ition  inay  be  per^ 
formed  (br  the  benefit  of  his  heirs,  ^ven  after  the  death  of 
the  creditor.  Sujjra^  n.  208.  See  Cvjasycd.  d.L.  18. 

221.  It  is  alfo  a  coofequence  of  the.rf;trofpe6\ive  effe£l 
of  conditions,  that  if  th^  conditional  engagement  has  beciv 
contraQed  by  an  a6l  which  produces  an  hypothecation,  th^ 
hypothecation  will  be  prcfuxned  to  be  acxjuired  from  the 
day  of  the  contraft,  although  the  condition  was  not  per. 
formeci  tiU  a  long  time  after.  \ 

222.  Althouglx  the  conditional  creditor  has  no  right  'till 
the  performance  of  the  condition,  yet  he  is  admitted  to  dou 
all  that  may  be  neceOaty  or  proper  for  the  prefervation  o£ 
t;he  right  which  he  e.^^as  one  day  to  have.  For  example^ 
He  ma^  oppofe  a  decrtje  for  the  fale  of  the  l^nd,  which 
would  be  hypothecated  to  his  claimj  if  the  condition,  oiv 
which  it  dlci>endis,  were  performed.  He  will  even  be  confw 
dere(*  as  a  creditor  for  this,  con.ditional  cla^m.  But  he  (hall 
not  receive  the  fum  (or  which  he  is  admitted  to  be  a  credi- 
tor, 'tin  after  the  perfollnaiice  of  the  coodition^  The  abfo^ 
lute  creditor,  to  whom  die  funds  will  fail,  in  cafe  the  ad- 
jaiflQon  of  the  conditional  creditor  be  confirm^ed,  by  the  per-, 
formance  of  the  condition,  will  be  paid  in  his  ftcad,  on  giv- 
iag  him  fc^yuity  to  tofund,  in  c^e  the  co^4jtipn  be  pcf 
fcrm^d. 
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^  VI. 

Whether^  vhen  an  obligation  has  been  contracted  under  Sfveni 
conditions^  it  be  necessary  that  thejbe  all  perforrked* 

223.  This  qocilion  is  decided  by  a  di(Un6lion.  When 
lb  vera!  conditions  arc  put  with  adisjun£live  particle^  as  whim- 
I  have  bound  myfelf  to  fomethin^  towards  you,  if  a  certain 
vessel  arrives  safcy  orjf  I  am-  appmnted  to  a  certain -off ce ;  it 
{lifBces  that  one  of  the  conditions  be  performed  to  render 
t!ie  obiigation  abfelute.  But  if  they  are  put  with  a  coii« 
junclive  particlei  as  when  it  is  faid,  if  a  certain  vessel  ar^ 
rijjesj  and  tf-l  am  lippointed  ta  a  certain  office^  it  is  neccfTary 
that  both  the  conditions  be  performed ;  and  it  either  fail,  the 
obligation  Tanilhes.    L.  129,  If.  de  Verb  oblig. 

Note,  however,  that  in  tcftaments,  and  even  in  con- 
trafls,  by  acts  inter  vivosy  disjun€livc  particles  arc  taken  in 
a  copulative  fenTc,  when  it  is  evident  that  they  were  fo  taken 
by  the  teflator  or  the  contra6ling  parties ;  as  when  a  father 
or  other  relation  bequeaths  his  eflatc  over,  after  the  death 
of  his  fon  or  other  relation,  if  he  dies  without  issue ^  or  loith* 
eta  having  disposed^  Sec.  It  is  evident  that  in  this  fubftitution, 
by  tcftament  or  by  a  donation  inter  vivosy  the  disjunctive 
particle  or  was  underftood  by  the  teflator  or  donor  in  a  co* 
pulative  fcnfe,  and  that  thb  fubditution  is  not  to  take  place, 
bat  on  the  performance  of  both  conditions*  Facit^  L.  6,  codm 
ifisi,  ^  subst* 

AxricLs  IL 

Of  resolutiTje  co:iditions  and  of  obligations  dissoluble  under  a  cer* 
tain  condition^  and  of  those  the  duration  of  which  is  limited  to 
a  certain  periods 

224.  Refolutive  conditions  arc  tbofe  which  arc  put,  not 
to  fufpend  the  oblijjation,  till  the  performance  of  them,  but 
to  make  it  ceafe  when  they  are  performed.  An  obligation 
conti-aded  under  a  refolutive  condition  is  perfect,  therefore* 
at  the  moment  of  the  contrail ;  tl\c  creditor  may  demand 
the  payment  of  it.  But  if,  before  it  be  difcharged  or  the 
debtor  has  been  put  in  arrg^ir  to  difcharge  it,  the  condi-^ 
tion,  under  which  it  has  been  agreed  it  (hould  be  dilfolved^ 
happens^  the  obligation  will  ceafc« 
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This  difference  between  refolutivc  qonditions  and  (hf-: 
l^cndm^  conditions  of  which  we  have  fpoken  in  the  precede 
ing  anUcle,  will  b.e  illuaratcA  by  afl^  example.    You  have 
Uat  to  Pct^i  by  my  order,  looa  crawns,  and  1  hayc  bound 
mxfelf  to  p^y  tl^is  fum  to  you,  if  a  certaii).  veffefe  in  which 
\  hav^  a.  torg^  intqrel^  arrives  fafc  frcua  the  indies.  This 
condition  ik  a  fufponJuig  condUion,  whidi  Aili>euds  ir^y  obli*; 
Ig&tion:  laranotyetyouridcbtor,  and  willnot  become  fuch, 
Hill  it  hz  performed,  by  thq  rc;Jlurn  of  the'  veffe^^     But  if  I 
have  bound  my f^If  to.  you  'tUl  the  return  cfthf  vesftly  that  isv 
to  (ky,  under  j^conjiitioft that  my  obligatiop  (hall  not  continue, 
bingerthan  'tills  the  return  of  the  veffcl,  the  condition  of  th^. 
^turn  of  the  vefTvl  is.only  a  refolutive  condition,  which  does- 
not  prevent  my  o'^ligation  from  being  j)erfe6t  fiom  the  time, 
of  the  con]tra:\,  and  conCequ-.ntly,  you  pday  demand  of  mc 
the  payment.    The  nhole  efiea  o|;  thia  condition  i^  that  if 
tjie  velfel  arrives  bpfore  I  difcli|if^  the  obligation  or  before 
1  have  been  put  in  arrcar  to  difcliarg^  it,  the  performancov 
pr  the  conditio|i  will  caufe  the  obligation  to  ceafe* 

325..  As  the  duration  of  an  obligation  may  bfl^  limited- 
to  a  certain  event,  fo  it  may  be  United  tp  a  ceitain  time.^ 
yor  example.  If  I  became  fecurity  to  you  for  Peter  fpr^ three . 
years,  I  (hall  be  di^ch^rged  from  my  obUgati9n  when  this 
time  will  be  expired. 

226.  Note,  howcvei>,  that  when  tjie  debtor,  beE»rc  the 
expiration  of  the  time,  or  before  the  performance,  of  the 
condition,  which  was  to  diifolve  the  obligation,  has  been  put 
ia  arrcar  by  a  judicjal  interpellation,  his  obligation  can  na 
longer  be  diifolyed  in  this  manner.  L.  59,  §.  5,  fl:\  viand* 
'i'hc  reaibn  of.  this  is  evident ;  the  cfetlitor  cannot  fufferfronv. 
the  unj'ifl  delay  of  the  dubtor  in  the  difch^irge  of  his  obliga* 
lion  whiKl  it  fubiiaed,  and  the  debtor  ought  not  to  avail  him- 
fdf  of  his  own  wrong.. 

Sec  itifruj^  Pu't  3,  chyfj  art,  2  ,•  what  is  there  faid  of  the 
m.inner,  in  wluch  obligations  are  diifolved  by  a  refolutive 
cou'i:lion>  or  by  the  expiration  of  the  refolutive  time. 
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AMTiCtE    III. 
Ofthttiuie  ofp^menU 

^7.  An  obligjition  may  be  contraded  \vith  a  time  %t 
payment  or  vrithoou  When  it  is  icontra6lcd  witliout  a  time 
of  payment,  the  creditor  may  demand  the  payment  of  It  \xc^ 
mediately  :  when  it  inci tides  %  time  of  payment,  1\c  cannot 
demand  it  'till  the  expiration  of  that  timei  * 

Wiai  a  time  of  payment  is,  and  ^hat  are  its  ^dijereut  AiTuiu 

S29.  The  time  of  payment  is  a  fpa^ce  of  lime  granted  to 
the  debtor  to  difchat^e  himiblf  from  his  obligation. 

There  is  an  exprets  time  of  payment  which  refuits  froni 
mpofitsve  agreement,  as  when  I  have  bounxl  myfelf  to  pay 
yoQ  a  certain  fnm  of  money  within  a  certain  time*  There 
is  another  which  refults  impliedly  from  the  nature  of  the 
things  which  are  the  object  of  the  engagement,  of  fix>ni  the 
place  where  it  f d  agreed  thd,t  the  thing  fhall  be  paid.  For  ex* 
ample.  If  a  mafon  bound  htmfelf  to  build  me  a  hbufc>  I 
ought  to  wait  the  convenient  feafon  to  require  frbm  him  that 
be  perform  his  engagement.  If  one  has  bouAd  himfelf  lA 
Orleans  to  convey  a  thing  to' my  torrefpondent  at  Rome,  the 
engagement  impliedly  includes  the  time  which  it  necelDarf 
to  fend  it  to  Rome. 

229.  The  time  of  payment  is  cither  a  matter  of  right  or 
of  favor.  It  is  a  matter  of  right  when  it  makes  part  of  the 
agreement  which  produced  the  engagement ;  being  include 
ed  in  it  exprefsly,  or  at  Icail:  impliedly.  It  is  a  mutter  t>f 
(avor  when  it  makes  no  part  of  the  agreement,  puta^  when 
it  ia  granted  lince,  by  the  Prince  or  by  the  Judge,  at  the 
prayer  of  the  debtor;    . 

5.  II. 

0/thc  eject  ofthetimt  of  payment^  and  in  vflutt  it  differs  f-om, 

the  conditio.U 

330.  Thetinle  of  paynient  differs  frbm  the  condition,  in 
thi$>  that  the  condition  fufpends  the  engagement  which  Xht. 
agreement  is  to  produce  :  the  time  of  payment  mi  the.eoa*; 
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trtry  docs  not  fnfpend  the  engagement,  it  only  delays  the 
execution  of  it.  lie  \vho  has  promifed  uhder  a  condition  is 
no  debtor,  'till  the  condition  be  performed  ;  Xhwt  is  otHy  a 
probability  of  his  becoming  fo.  Hence  it  follows,  that  if  thro' 
error  he  were  to  pay  before  the  condition  was  performed,  he 
might  reclaim  what  he  has  paid  as  a  thing  not  due,  as  we 
liave  fccB  in  the  preceding  article* 

On  the  contrary,  he  who  owes  and  has  a  time  oF  pay- 
ment yet  to  come,  is  a  real  debtor,  and  were  he  to  pay  before 
the  time,  he  could  not  reclaim,  bccaufe  he  i^oiild  have  paid 
what  he  really  owed ;  but  though  he  is  k  debtor,  the  creditor 
caxmot,  till  the  time  of  payment  arriveSi  elLa6l  fl-om  him  what 
he  owes* 

Sometimes,  however,  the  verb  to  o^i^e  Is  taken  more 
ftri6lly  for  what  is  a6lually  demandable,  and  in  this  fenfe 
they  fay,  "  hcy  'Stho  has  tlnte^  docs  not  oxv^.*' 

231.  The  time  of  payment  delays  the  right  to  demand 
the  debt,  till  it  be  entirely  elapfed.  Thus  if  I  have  promi- 
fed to  pay  a  fum  of  money  this  year,  It  will  not  be  demand- 
able  'till  the  lad  day  of  the  ycai%  For  this  laU  day  makes 
part  ttf  the  time  of  payment ;  L«  4!S,  fT.  c^e  verL  oilig. 

232,  This  effcdt  of  the  time  of  payment,  to  prevent  the 
creditor  from  exa6ling  the  debt,  'till  it  be  expired,  is  com^ 
mon  to  the  time  of  payment,  of  nght|  and  to  the  time  of 
payment,  of  favor« 

The  time  of  payment,  of  right,  has  another  effccl  which 
is  peculiar  to  it,  viz.  that  it  prevents  the  debt  from  being 
oppofcd  as  a  fet-off,  till  it  be  expired. 

For  example.  I  lent  you  on  tka  firll  of  Janus&ry,  1755  ^ 
1000  crowns,  which  you  bound  yourfelf  to  repay  me  on  the 
firil  of  January  1756  ;  Uncc  that  time  you  became  heir  to  my 
creditor,  to  whom  I  owed  the  i\im<;  fum  without  a  time  of 
payment.  -Ybu  demand  payment  of  this  luih  in  July  1755'." 
I  cannot  oppofe  to  your  claim,  as  aTet  off,  the  1000  crowns 
youowc  me,  payable  the  firft -of  January,  1756.  For  the  fct 
off  being  a  payment,  this  would- be, -on  my  part,  to  compcf 
fvuto  pay  me  before*thfi  tim« -of  payment,  vhich  v*  contra- 
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tr tc  the  Icaor  ofthc  agreement  which  w^s  niidci  bct^vccn  us. 

It  is  otherwife  of  the  time  of  payment,  of  favor  ;  this 
will  prevent  thu  creditor  from  pi'or^cuting,  but.it  docs  not  in- 
clude a  ri^ht  to  oppofc  it  as  i.  f*:t-ofr.  For  cxaiiiple.  I  Icti' 
you  on  the  firfl  of  January,  17  53,  1000  crowns,  p^^yablc  ou 
demand,  and  you  have  obtained  fro;n  the  Prince  or  Judr^e, 
t  i  m  J  r>t'  p  xy  ment  *  lil  1  the  ii  r  f  I  of  J  an  1 1  Ai*y ,  1 T  w  6  •  If,  bee  au  ic 
you  liavt  become  heir  to  a  pcrfon  lo  whom  I  owe  a  like  funi, 
you  v.cre  to  demand  it  of  me  in  July,  1755,  the  time  of  pay* 
niciit,  of  favour,  which  has  been  granted  to  yotu  would  not 
i prevent  my  oppcfmg,  us  a  f*:t  off,  the  fum  of  1 000  crowns, 
v.'hich  you  owe  nie*  This  time  of  payment,  (if  favor,  has 
only  the  eftecl  to  flay  the  rigorous  purfuit  oC  the  creditor, 
i.nd  not  to  prevent  or  delay  a  fet  off.  Aiiud  or  cnim  ditrm 
obligatiouis  lun  vtv.isse^  aliud  humcnifatis  gratia  Umpus  induU 
^cr:  jsjtuiiijti:"^^  L.  16,  ^.  1,  ff.  lief  Com  hens » 

•  33.  Tliere  remains  for  \is  to  obferve,  as  to  the  efTc-^ 
of  the  lime  of  payment,  that  as  it  is  prefumed  to  be  given 
ifi  favoi^  of  the  debtor,  L.  17,  ff.  dt:  R,  y.,  the  debtor  may 
well  rcfafo  to  pay  'til!  the  expiration  of  the  time ;  but  tlie 
creditor  cannot  rcfufe  to  receive,  if  the  debtor  dcfires  t: 
pay  ;  L.  70,  f/f  soluti ;  L.  17,  dc  Reg.  Jur, ;  uulefs  it  be  a]»' 
parent,  front  circunidances,  that  the  time  of  payment  v.d«; 
iUoulated  as  well  in  favot  of  thC  creditor  as  in  favor  cf  th^* 
\l-btor« 

The  time  of  payment  mehtioned  in  a  bill  of  exchanj^ff^ 
13  reputed  to  have  been  inserted  as  well  in  favur  ol'  llic  creti* 
iior,  owner  of  the  bill,  as  in  favor  of  the  debtor*  />r/u;  ,;• 
t:^jt  of  the  2Sih  of  Nuvembery    1712. 

§*     III. 

Of  the  cS7ef  in  fOhich  the  Mt  may  be  deManded  before  the  ttoU 

of  payment* 

234.  Th<»  time  qjrantecJ  by  the  creditor  to  the  debtor  i* 
prePamed  to  have  lor  its  foiuidation  the  creditor's  con% 
4ince  in  the  debtor's  folvenc y.  When,  therefore,  this  fouli' 
datioo  fails,  the  eiTccl  of  the  time  of  payment  ce£fw;s« 

ii5.  Hjncc  i»  ftlirlnn,  Ii  thai  when  the  debtor  b€co«Mli> 
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bankrupt)  and  his  property  is  divided  among  his  credttorfl,  . 
a  creditor  may  receive  his  dividend,  though  the  time  of  pay- 
ment has  not  arrived.  This  is  another  difference  between 
the  time  of  payment  and  the  condition.  For  the  conditional 
creditor  in  fuch  cafe  has  no  right  to  receive  a  diyidendy  but 
only  to  require  that  the  othef  creditors  irtay  ^ive  fecurity  to 
refund,  in  Cafe,  by  the  happening  6^  the  contingency  on 
1^'hich  the  condition  depends,   his  debt  becomes  abfolute* 

236.  N6tc,  that  if,  offeveral  debtors /a  jo  VJum,  fome  hap- 
pen to  become  bankrupts,  the  creditor  may  well  demand 
the  debt  from  them  before  the  time  of  payment;    but  he 
cannot  demand  it  fVom  thofe  who  remain  folvent.    A  folvent 
debtor  ought  to  have  the  full  benefit  of  his  time  of  payment, 
tieither  is  he  to  be  required  t6  give  any  fecurity  on  account 
of  the  failure  of  his  bankrupt  co-debtors.    It  was  thus  deter- 
mined in  a  cafe,  decided  the  29th  of  February,  1592,  ire- 
ported  by  Anne  Robert,    iv.  6.    The  reafon  is,   that  th^ 
debtor  who  reiiiains  folvent,  cannot,  witlioiit  fome  a£tof  his, 
be  bound  to  more  than  he  at  firfl  intended  to  engage*    He 
therefore  canfiOt  be  compelled  to  give  a  fecurity  which  he 
did  not  bind  hitnfelf  to  give*    The  failure  of  Kis  creditors 
being  their  a6l,  not  his,  ctmnot  prejudice  hiln,  according  to 
the  rule,  Nemo  ex  alterius  facto  pragravari  debet » 

lleuce  it  follows,  II.  that  the  hypothecary  creditor  who 
has  made  oppofition  to  the  fale  of  an  eflate  that  was  hypo- 
thecated to  him,  and  who  finds  that  there  are  ptnor  hypo- 
thecations under  which  it  muft  be  fold,  itiay  demand  the 
payment  of  what  is  due  him  out  of  tho  nionieS  Sirifmg  from 
the  fale,  tlitnigh  the  time  of  paytheilt  has  not  yet  arrived, 
becaufe  his  right  of  hypbthecation,  which  occafioncd  hit 
confidence  in  the  debtor  to  give  him  a  time  of  payment, 
failing)  the  efit:6l  of  the  time  of  payment  given  ought  to 
ceafe  alfo. 

§.  IV. 
Of  the  time  added  to  the  C0nJition» 

237.  Agreements  include  fometimes  a  condition  and  a 
time  for  its  performance;  In  fuch  cafe,  it  is  neceifary  to  ex- 
amine whether  the  time  is  put  to  the  condition  alone  or  to 
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the  payment  alfo.  In  the  RrR  cafe  when  the  condition  t7  per- 
formed, it  is  not  neceJary  to  wait  lor  the  expiration  of  the 
time  in  order  to  demand  the  debt.  For  example.  If  it  be 
faid)  if  I  marry  within  three  jcars^  ytnt  vfiii  pay  me  luO  ihrrs* 
(>n  mj  marrying  in  fix  msnths  after,  I  (hall  hstve  a  right 
immediately  to  demand  the  IQQ  lirres,  without  waiting  for 
the  expiration  of  the  three  years«  L^ewife,  if  it  had  been; 
^Lgreed  that  you  (honld  pay  me  a  certain  fum  incafe  I  didno> 
^  to  Italy  befco^  the  month  of  May,  the  fum  wil)  bcome 
due  as  foon  as  it  IhaU  ^  certain,  hy  ipy  death,  that  I  IhalLnot 
*  o  tQ  It^ly,  L«-  10,  ff.  (U  Verb.  Mig.i  without  there,  being 
ai  y  neceO&ty  to  wait  till  the  month  of  May;  hecaufe  the 
time  is  put  to  the  conditio^  alone  and  not  to  the  paymcnti 
But  if,  on  the  contrary,  it  has  been  faid»  if  I  marry  httvteeti 
the  present  time  and  the  first  of  January  1758,  then  you  will 
pqy  3q|.*  100  livres  I  the  ^yord  then  Ihews  that  the  time  u  put 
to  the  pay  meat  as  well  as  to  the  condition :  therefore,  tho* 
I  perform  the  condition  by  marry ingy  I  ihall  not  be  able  to 
demand  the  fum  promifed,  till  the  expiration  of  the  time  j 
L«*  4,  ^«  1,  IT.  Cjiid*  i^  dem*  See  Pand^Inst.  tit*  de  Verb,  oblign 
7^*  iHi  c^  tit,  de  Cond*  dc  dem,  n.  10  ist  11 9 

Ar^Icl]^    IV. 

Of  the  place  of  payment. 

238.  When  the  agreement  includes  a  certair.  |)tacc 
\irhere  the  payment  is  to  be  made,  the  place  is  pref^mcd  to 
have  been  agreed  upon  for  the  advantage  of  the  ci'cditor  as 
well  as  of  the  debtor;  therefore  the  debtor  ca^unot  compel 
the  creditor  to  receive  ell'ewhere.  Is  qui  certo  loco  dare  pro- 
misity  nullo  alio  lo:o  quam  in  quo  pr amis ity  S}!i\.'c  ir.\\tn  stipula- 
t:ire  potest ;  L-  9,  ft\  dc  to  quod  certo  loco,. 

But  according  to  the  principles  of  the  civil  IzWy  the 
creditor  might  demand  payment  iVom  tiie  debtor  in  auothor 
place  than  the  one  agreed  upon;  puta^  at  the  place  of  rcii- 
dence  of  the  debtor,  or  a;  the  place  where  the  contra  A  was 
made,  when  he  found  him  there,  each  allow  in.j^  to  the  olhcr 
a  conipcnfation  for  the  inconvenience  fullered  from  the  pay- 
caent  not  being  made  at  the  place  agreed  upon.  This  was 
;he  fu^^j<2cl  of  the  aclion  deeo  quod  ccrij  Ivc-j,    bet'  J.    tit,  \\, 
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239.  TUls  a^Uon  is  not  in  ufc  among  usi  end  the  crcdi-s 
tor  can  no  more  coujpd  the  debtor  to  pay  at  another  place 
Ihan  the  one  agreed  upon,  than  the  debtor  can  <;onipel  tliQ 
c/editor  to  rcccivo  clfv^whorc,    Automnc,  d,  ttt»  fays:      i/j> 
Utuius  non  set  vat  ur  in  QaLiun 

Hence  it  follov^s  th^t  when  the  creditor  docs  not  refidq 
In  the  pUcc  at  which  the  payment  \%  to  be  made,  he  ought 
v>  appoint  where,  in  that  place*  the  payment  may  be  made ; 
iVtherwiftf  the  debtor  cannot  he  put  in  arrear.  This  appoint* 
mcnt  ought  to  be  notified  td  the  debtor,  cither  by  the  agree- 
ment or  by  a  judicial  fummons.  Forwantof  fuch  appoint-^ 
ment  by  the  creditor,  the  debtor,  when  he  wilhes  to  pavi 
may  fumtnon  him  judicially  to  make  the  appointment ;  other* 
wife  he  wiUb<?  autborilb^  to  confjgn  at  the  place.  Sec  m- 
fray  «•  5  3  it 

510.  The  debtor  cannot,  Indeed,  be  compelled  to  pay 
Cif-'whcrc  than  at  the  place  dcni^fnated  ;  but  on  his  failing  ta 
do  (b  at  this  pi  ire,  his  property  may  be  fcized,  if  the  obli» 
l^itionbe  ^viih  titk-  of  execution,  wherever  it  may  be  found, 
untl  ovQu  if  it  be  one  for  which  the  debtor  may  be  conRrained 
br  his  poiTon,  ho  may  be  in\pnfoned  wherever  he  may  be* 
found ;  it  was  fo  adjudged  In  a  cafo  reported  by  Mornac,  ccf, 
L«  Ij  ft-  i<  CO  quod  terttA  hi^» 

24.1,  It  rcmiins  to  be  obibrvcd  that  if  the  agreement; 
tncludes  two  di:Vcrciit  places  of  payment,  p\it  with  a  con- 
iunclivo  particlci  the  payment  mufl  be  mades  one  half  in 
one,  and  the  Fell  in  the  oth^r,  L.  z,%.  4,  ff.  de  eo  qModccn^ 

Ua if  they  arc  put  wiUi  a  d;*]usoivc  parlirlc,  the  pa>  « 

tiient  may  be  made,  of  ih<?  vyiiolc,  in  either  place,  at  th<» 
i;ljclion  ol*  triw*  debtor,  Gerwraiitcr  dcpiit  Sc<e^ola  patitorem 
hubcrt:  elect  iuncm  vbipelcitf  reiim  ubi  sohat^  scilicet  ante  petit  it^* 
'h...i ;  L,  2,  N,  a,  Tu  ./•  t.     Sco  'irJ'ra,  p.vt  3,  ch^p.    1,  art.  5, 

ARflCLS     V. 

Clili^atio^.s  contra.^tcd  ivith  a  cluu^c  gl\ing  li^^rty  to  pa^'  to  a 
fjcrs-H   indicjtcdy    or  to  p^:y  a  curtain   tn.r^^'   insttaJ.  of  </.< 

:;j.  'voav.Iarlv  the  pavment  of  a  debt  rannot  be^  made 
a. A-  pLii'oii  ouwr  than  lUg  crcdilor.  v.iti.oul  his  ro^fcnt. 
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tt  lA  then  an  accidental  quality  of  the  obli ;  ion,  when  it  U 
contracted  with  the  liberty  of  payings  to  a  i  ther  per  Ton  in- 
dicated in  the  agreement.  See  i^^f*^^  part  3,  ch.  I,  art.  2,^.  4. 

243.  Nor  can  one  rcg^ularly  pay  to  thft  creditor,  wllh* 
QUt  his  coDieat,  another  thing  thaii  that  wluch  is  due,  and 
which  makes  the  obje^  of  the  obUgaUon.  Nevertliclefs  obli* 
gauon&  ai*e  foonetiines  contratil^d  with  the  liberty  of  payiug 
i^nother  toing  inilead  of  that  which  ib  due  ^.as  when  I  farm 
^y  rineyard  far  300  livres  a  year,  which  the  tenant  (liiC^^  U^ 
nt  liberty  to  pay  me  in  wine  of  hi$  Tinta^^e,  at  the  price  it 
may  be  Ibid  at  in  the  neighbourhood.  Although  it  i^  a  luiu 
of  iOO  litres  whith  is  due  n^e  by  TSXf  tenant,  yet  he  may  pay 
pie  wine  inAead  of  it^ 

Llkcwifc,  if  one  ha^dcvifcd  to  me  his  houfe,  if  his  lieir 
dpes  not  choofe  to  pay  me  three  thoufand  livres  in  its  ftcad  ; 
Xhe  heir,  in  accepting  the  inheritance,  contracts  towav^lA 
luc  <x  quasi  contractu^  the  obligation  to  give  me  the  tt:{\ato»'  s 
houfe,  bat  with  tlic  liberty  of  paying  me  tlir^ie  thoiifwind  livxv'i 
in  its  Read* 

244,  AYc  ought  not  to  confound  thcfc  oblic;atiou5  wltl\ 
obligations  under  an  uUcrnative,  of  which  we  Ihall  fpeak  in  the 
following  article.  In  tnefe,  all  the  things  promifed  under  an 
alternative,  arc  due;  but  in  the  obligations  with  liberty  to 
j>:iy  another  tliinp;  than  that  which  makes  the  objcLt  of  the 
g;>li*^atio:j,  tlicr^*  is  but  one  thing  due.  That  which  the 
d^'iiioi-  hj.:s  tlic  libt-rly  to  pay  is  not  due ;  it  is  not  in  obli^ru- 
ti.jncf  but  only  i,i  fici-t^rc  solutionis;  as  in  the  example  of 
Xhc  devifj  of  a  ho'jlV,  \x\\\\  the  liberty  of  paying;  ilirce  thou- 
V.nrl  livrus  iu  the  (l.-  \i  of  it,  t'lurc  is  nothing  due  but  tl.v 
tioule. 

H'juoe  it  follows,  I.  that  the  creditor  has  no  right  to  dr» 
nvind  any  iliinu:  but  the  houfe,  and  not  the  tlirce  thoulV.iid 
livres,  althou^.\  the  debtor  uriy,  bciorr  and  after  adeinuiid 
miide  of  the  houu,  pay  the  three  thoufand  livres. 

11.  That  if  tVc  hoif^  be  dedroycd  b/  an  cart'iqual;^, 
the  'leblor  will  bi;  cjui;v<y  dirchiir;.jc(!. 

ir..  Tlint  x.\^z  claim  t-:\\:\\\\z  fi'oJin  f'^ich  a  deufc  is  of 
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the  nature  of  real  property,  even  if  the  debtor  were  to  makft 
his  clccUpn  to  pay  me  the  three  thoufand  livres  In  order  to 
dircharge  himielf;  for  the  nature  of  a  claim  follows  that  of 
the  thing  cj««s  not  af  that  which  may  be  pud  in  its  ftead. 
Therefore  if  the  devife  had- been  made  by  my  grandfather, 
whilil  I  was  in  a  community  of  goods  with  my  wife,  I  would 
have,  as  my  feparate  property,  the  three  thoufand  iirres 
paid  by  the  heir  during  the  community,   this  fum  being 
the  redemption  of  the  claim  of  a  houfe  and  confequently  of 
a  claim  of  real  property,  whi^h  proceeding  from  the  devife 
^^adc  tpmeby  my  grandfather,  i\n\y  feparate  propcity. 

ARtlQLB     VI. 

*  Of  ohli^ations  under  an  alternative, 

2-45.  An  obiigaticfi'  under  an  alternative,  is  that  by 
which  a  perfon  binds  himfclf  to  give  or  do  feveral  things, 
gn  condition  that  tl\e  payment  of  one  of  them  fnall  difcharge 
bim  as  to  all ;  as  if  I  bind  myfelf  to  give  you  a  certain  horfe 
or  twenty  crowns,  or  if  1  bind  myfelf  to. build  you  a  houfe  or 
pay  you  a  hundred  piflolcs,  8c c. 

Whcp  one  has  bounds  himfelf  to  pay  two  different  fums 
of  money  put  with  a  disjuntlive  particle,  the  obligation  i« 
not  therefore  in  the  alternative,  and  he  is  debtor  only  of  the 
fmaJledi  ii  i*a  stipuiatns/ueroj  decern  aut  quinque  dari  spon^ 
(/t^j  quhique  d^dnntiir  ;  I^,  12,  ff.  de  Verb,  oblige 

210.  In  order  th^t  an  obligation  may  be  under  an  aU^r-. 
native,  it  is  ne<;^ffary  that  two  or  more  things  be  promifcd 
and  put  Avith  a  dis^unflive  particle.  When  feveral  things 
have  been  prorailcd  with  a  coujundlivc,  there  are  as  many 
obligations  as  there  are  things;  L.  29,  ff.  de  Verb,  chlig.; 
and  tlie  debtor  is  dUchargcd  only  by  the  payment  of  them 
all :  but  when  they  have  been  promifed  under  an  alterna- 
tive, though  they  are  all  du^,  there  ia  but  one  obligatioii, 
L.  27,  ff,  de  Le^.  '2,  whiph  may  be  difcharged  by  the  pay- 
ment of  either  of  the  things  fo  promifed  ;  Alurius  solutio  to* 
tarn  oblt^fL^i^ni  inierimit^    AddcGioss*  adh*  25,  ff.  de  Pecun, 

COJU>tm 

2i7,  The  debtor  has  \hc  choice  of  the  thing  which  he 
would  pay ;  L,  25,  ff,^  dr  Contr.  empt. ;  unlefs  it  has  been  a- 
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Screed  that  the  creditor  fhould  have  it.     Thia  is  a  coafe-i 
q^ence  of  the  rule  of  interpretation  mentioned  mpra^  n%  97« 

• 

The  debtor  may  indeed  pay  which  of  th«  things  he 
plcafes  i  but  he  cannot  pay  part  of  one  and  part  of  another* 
For  example.  If  he  has  bound  hirafelf  to  give  me  fixty  liTres 
or  twenty  bufhels  of  grain;  twenty  croAvna  or  a  certain 
acre  of  lahd :  he  cannot  give  me  the  half  of  the  money  and 
half  of  the  land  or  grain ;  but  he  mud  give  me  either  all  the 
money,  or  sQI  the  land  or  grain.  So  when  the  creditor  has 
the  choice,  he  tannot  require  part  of  the  one  and  part  of 
the  other.    L.  8,  ^.  1,  ft.  ^e  Leg,  1. 

In  rents  and  annuities  which  are  under  sn  altematiTe9 
as  a  rent  of  thirty  iivres  or  a  meafure  of  ^rtkiix  yearly,  the 
debtor  may  choofe  every  year  which  pf  the  two  things  to 
pay  ;  although  he  may  have  paid  the  thirty  Iivres  for  the 
6rll  year,  he  may  elect  to  pay  the  mcauirc  of  grain  the 
next,  and  vice  versa;  L.  21,  ^.  6,  ff.  de  Act*  emfiU 

248.  From  the  principle  we  have  eRabli(hed,  that  the 
things  comprifed  in  an  obligation  which  is  under  an  alterna* 
tive,  are  all  due,  without  any  one  of  them,  hdwcvcr,  being 
due  dcterminately,  it  follows,  I.  that,  in  order  that  the  de- 
mand of  the  creditor  may  be  regular,  he  ought  to  demand 
all  the  tilings,  not  indeed  jointly,  but  in  the  alternative  un- 
der which  they  are  due  him.  If  he  demanded  only  one  of 
the  things,  his  demand  would  not  be  regular,  becaufe  nei« 
ther  of  them  .is  dcterminately  due  ;  but  all  are  due  in  an  al- 
temative.  if,  however,  by  a  fpccial  clauic,  tiic  choice  was 
given  to  the  creditor,  he  might  demand  ens  of  them  alone. 

249.  II.  That  ah  obligation  is  nbt  under  an  alternative 
when  one  of  the  two  thinf^s  that  were  promifed  was  not 
fufceptiblc  of  the  obligation  contracted ;  but  in  this  cafe  the 
obligation  is  a  determinate  one  of  the  thing  which  was  ful* 
ceptible  of  it«  It  is  on  this  ground,  thut  it  Is  decided  in  the 
law  72,  §.  4,  ff.  de  soluti  that  if  one  has  promifed  under  an 
alternative  two  things,  one  of  which  bsilonged  to  me  ah'ea- 
5y,  he  is  not  at  liberty  to  pay  this  to  mc  inAead  of  the  other, 
though  it  has  fmce  ccafed  to  belong  to  mej  becaufe,  as 
this  thing  was  nbt,  «  the  time  of  the  contrad^^  fvifceptiblo 
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of  the  obligation  which  v.-as  contraQed  to\vartls  me,  t^um  rrf 
i'Ud  ncmini  dehcri posstty  it  is  only  the  other  that  is  due. 

250.  It  follows  from  our  principle,  III.  that  when  R^e- 
rkl  things  are  due  under  an  alternDtivc,  the  extinction  of 
one  of  them  does  not  extinguifh  the  obligation ;  for  all  be- 
ing (Jue,  the  obligation  exids  in  thofa  v/hich  i*eniain  and 
ihey  caiuiot  ccafe  to  be  due  but  by  tht:  puymciit  of  one  of 
them. 

r 

Tor  the  fame  rcafon,  if  the  crcdilor  of  thofe  things,  be«> 
ih'g  fo  ex  causa  lucr at iva^  became  owner  of  one  of  them  ex  a* 
lia  causa  lucrativa^  the  obligation,  which  cannot  exift  with  rc» 
gtird  to  the  thing  of  which  he  is  become  owner,  CxiUs  as  td 
the  others.  L.  IGrft*  Verb,  obi. 

When  one  of  iwo  things  due  under  an  altetniative  haj 
J)eriflied,  is  the  debtor  allowed  to  oiler  the  pricfe  of  the  thinpf 
W'hich  perilhcd,  in  order  to  avoid  paying  that  which  remains? 
No;  for  the  thing  which  has  pcrifhed,  cxiRing  r.o  more, 
is  no  longer  due  ;  that  which  remains  is  the  only  one  due) 
and  confequently  the  only  one  which  irtaybc  paid  ;  L-  9,  ^. 
8,  r,  ?h:i  Stichumy  ff.  deeo  quod  certo  loco.  I^.  34,  §.  6,  ff.  tie 
Contr.  cmpt.;  L.  95,  ^.  I,  if.  de  Solut.  The  Uw  47,  §.  3,  fTj 
rfF  Le^^.  I,  feems  contrary  to  this  pofition.  It  is  there  faid^ 
that  two  Haves  being  bequeathed  under  an  alternative,  and 
one  of  thera  being  dead,  the  heir  was  holdcn  to  j^ive  the  one 
Which  remained;  and  it  was  added,  "or perhaps  the  price  of 
•'the  one  who  was  dtad,**  furUssis  %el  mortui  pvtthwi.  L'ut 
this  decifion,  as  DumouUn  very  property  remarks,  Tract,  dt 
J)iv.  i:f  indhid.  part.  2,  w«  ISO,  muft  be  confined  to  the  Ci.fes) 
\w  which  circumflanr.es  would  ihew  that  fach  was  the  tella- 
tor's  intention,  which  the  wov^fortassis  indicates. 

251.  It  18  immaterial  whether  one  of  the  thtngs  inclu- 
ded in  the  alternative,  perilhed  without  the  a6\  or  fault  of 
the  debtor  and  before  any  delay  on  his  part,  or  whether  it 
{)eriflied  by  his  fault  or  fincc  his  delay.  In  eiihtr  cafe,  that 
t\hich  remains  is  the  only  thing  that  is  due,  and  the  debtor 
is  not  admitted  to  pay  tlic  price  of  the  one  which  has  ccafed 
to  exifl;  d.  L.  95,  ^.  \X.  dc  Solut.  Kcc  obstat  that  when  a 
thin  J  has  pcrifhed  by  the  fault  of  tl.c  debtor  tr  l.tiot-  Li.s  ar- 
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?ekr,  il  is  prefumed  to  continue  to  be  due  in  the  price  which 
the  debtor,  in  this  CAfc,.owe6  in  tht  r^ota  of  it.  L.  8^,  \.  1, 
de  VcrLM.  1st  ptusimk    The  anfwer  is,  that  that  which  has 
been  cRablifhed  t)nly  in  favor  of  the  creditoir  in  the  cafe  of 
the  obligation  of  a  tiling  dctcrininately  due,  cannol  be  op* 
pofed  to  the  creditar  in  the  cafe  df  the  obligation  under 
an  alternative  ;  the  fault  or  delay  of  the  debtor  ought  not  to 
be  prejudicial  to  the  creditor;  They  would  be  prejudicial  to 
him  and  alter  his  iltUation,  if  the  debtor  who  can  flill  per- 
form his  obligation,  in  the  one  of  the  two  things  which  re- 
mains, were  received  to  bffer  the  price  of  that  which  haft  pe- 
Hfhed  5  a  price  which  the  creditor  would  nbt  be  bound  to 
ifeceive,  were  they  bblh  remaining* 

252.  When  both  the  things  have  peHflie'd  futceflivclyf 
¥y  the  fault  of  the  debtor  or  fihce  bis  arrear,  the  debtbri 
though  he  had  the  choice  tb  give  which  of  the  two  he 
pleaied,  has  not  in  the  fame  manner  the  choice  tb  give 
Uic  price  of  that  oiie  of  the  two  which  he  pleafes  \  for  by 
the  extinii^ibn  of  the  firfl  he  has  become  debtor  of  the  fe- 
cond:  he  therefore  owfes  determinat'cly  the  price  of  that 
tvhich  perifhcd  Idfti 

AVhen  the  fiHl  has  perifhed  by  his  fault,  and  that  which 
remain,  d  has  alfo  pertfhed^  but  not  by  his  fault,  and  before 
he  has  been  put  in  arrear,  although,  sybtilitate  legis^  it  would 
Teem  that  he  dught  tb  be  abfolutely  difcharged  as  to  both ; 
jret  equity  requires  that  he  be  chargeable  in  this  cafe  with 
the  price  of  the  fihl  \^hich  perilhed  by  his  fault,  d'.  L«  95t 
\.  U 

253.  When,  by  the  agreement,  the  choice  ha^  been 
given  to  the  creditor,  he  has  the  choice  of  the  thing  that  re» 
mains  or  the  price  of  the  one  which  periflied  by  the  fault 
of  the  debtor :  Otherwife  this  fault  would  be  prejudicial  to 
him,  if  the  firft,  which  periftied,  was  the  moft  valuable. 
Molin*  TracU  de  divi  ^  in  div,  p,  2,  n*  152,  154^ 

254;  It  follows  from  our  principle,  IV.  that  as  long  as 
the  things  due  under  an  alternative  exift,  the  obligation  re^ 
mains  indeterminate  and  uncertain ;  and  it  becomes  deters 
IQxaatc  to  one  bf  the  thingti  comprifed  In  the  obUgatiooi 

O 
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only  by  the  payment  of  it*  Hence  it  follows  that  when  rcjil 
property  aiul  a  petfonal  thing  arc  due  under  an  alternative, 
tlic  nature  of  this  claim  is  in  fufpenfe.  If  the  debtor  gives 
the  real  property,  the  claim  will  he  reputed  to  have  been  a 
claim  of  real  property  ;  if  he  gives  the  perfonal  thing  it  will 
be  reputed  to  have  been  a  pcrfonal  claim.  In  this  the  obli- 
gation under  an  alternative  differs  from  the  detenninatc 
obligation  of  a  certain  thing  with  liberty  to  give  another  in 
Uie  Head  of  it.    Sec  supray  n.  244,  in  fine. 

255.  A  tedator  having  bequeathed  to  one  a  certain  pic- 
ture determinately,  has  fmce,  by  a  codicil,  altered  this  dif- 
pofitlon  by  bequeathing  to  the  fame  perfon  this  pi£lurc  cr 
a  sum  of  500  iivres.  This  codicil  not  being  found  at  the 
death  of  the  tcftator,  the  heir  delivered  to  the  legatee  the 
picture,  which  he  thought  was  due  determinately.  After- 
wards the  codicil  is" discovered,  and  the  heir,  finding  that 
he  owed  the  pi6\ure  only  under  the  alternative  of  500  livrcs, 
cites  the  legatee  to  reilore  it  on  being  paid  the  money.  Is 
he  well  grounded  ?  The  two  fchools  among  the  Romans 
were  divided  on  this  qucftion.  Celfus,  of  the  fchool  of  the 
Proculeians,  decides  the  quedion,  in  law  19,  fF.  de  Leg,  2. 
in  the  negative.  His  reafoti  in,  that  the  things  included  in 
an  obligation  under  an  alternative,  being  all  due,  the  pay- 
ment which  has  been  made  to  the  legatee  of  the  picture  be- 
queathed, is  the  payment  of  a  thing  due,  and  confequently 
is  a  valid  payment  not  liable  to  be  reclaimed* 

On  the  contrary,  Julian,  who  wasof  theSabinianfchooU 
decides  in  the  law  32,  ^.  fn.  ff.  de  Cond.  indeb.  that  there  ia 
room  to  reclaim,  when  a  debtor  has  paid  a  thing  which  he 
thought,  through  miflake,  to  be  determinately  due,  though 
he  was  debtor  only  of  an  Indeterminate  thing  of  a  certain 
kind,  or  was  debtor  of  it  only  under  the  altci-native  of  ano- 
therthing. 

The  reafon.  on  which  this  dctcifion  is  grounded,  is  that 
the  innocent  error  in  which  the  debtor  was  ai  to  the  quality 
of  his  obligation,  ought  not  to  be  prejudicial  to  him,  nor 
add  lo  his  obligation,  by  depriving  him  of  the  choice  he  had 
to  pay  the  money  inTiead  of  tlic  pi^'^urc.    As  to  the  reafoa 
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j^iven  for  the'contrary  opinion,  it  is  obviated  by  faying  that^ 
there  is  room  to  reclaim,  condictio  indebiti^  not  only  when 
one  has  paid  what  was  in  no  manner  due,  but  alfowhen  one 
had  paid  more  than  Wjus  due.  L.  1,  ^.  \jCod.decondmh:d»l!f 
passim;  which  is  to  be  ellimated  non  solum  qvcntitcte  debiiiy 
scd  O*  causa*  Inst^  tit.  da  act,  ^.  34,  vers.  Huic  autetn.  There- 
ibrc,  in  thepr^lcnt  cafe,  he  who  has  paid  a  thing  as  duie 
determinately,  wuilft  he  owed  it  onjy  under  the  alteraaiive 
of  another  thing,  has  paid  more  than  he  owed  *.  and  this. 
payment  ouglit  to  be  liable  to  be  reclaimed  by  the  debtor  oa 
his  offering  to  pay  the  other  thing  which  he  had  the  right  to 
pay  inllead  of  that  which  he  has  paid.  This  hfl  opiuion.is 
much  more  equitable  than  the  firll  i  it  redores  to  each  what 
belongs  to  him.  Therefore  Dumoulin  decides  very  pro2>cr- 
ly,  Tract,  de  div.  ist  ind.  p.  2,  ii.  133,  £5*  scq^ ;  that  it  ought 
to  be  followed* 

256.  Dumoulin,  »•  139.  ts^  scq,,  &dds  to  thrs  decifiozi  a 
modification  which  is,  that  when  the  creditor  has  not  led 
the  debtor  into  error,  and  he  has  received  bonafide^  the  claim  •' 
of  the  debtor  is  only  to  be  admktcd,  when  the  creditor  v  ii{ 
not  be  injured  by  it  and  when  he  will  b»  pbced  in  the  fitua* 
tion  he  was  in  before  the  payment.  Tl)re  reafon  is  that  the 
a6\ion  is  grounded  only  on  a  principle  of  equity  :  H£c  con-^ 
dictio  ex  bono  t^  aquo  introducia^  L.  60,  if.  dn  condUtione  indcb. 
It  is  grounded  only  on  the  rule  of  equity  which  docs  not  per- 
mit any  one  to  benefit  hinifilf  at  the  cxpcnce  of  another. 
Therefore  it  can  be  allowed  only  far  th»  anvou»t  of  the  ad- 
vantage gained  by  him  who  has  received.  L.  65,  §.  7  &;  0, 
IT.  d.  tit.  According  to  thcfe  i>i'inciple3  it  U  to  be  holdcu 
*  that  if,  in  the  above  cafe,  the  legatee  had  fold  bwia  fidt:  xhiu 
thing  which  luid  b;:eu  dcliveivd  to  him,  the  hj;r  cannot 
claim  any  thing  more  than  \hc  excefs  bcvoud  the  fum  which 
he  had  a  right  to  pay  iiiliead  of  it. 

According  to  the  fame  principles,  if  the  debtor  has  paid 
to  the  creditor  u  fum  of  money  whicli  he  thought  was  due 
determinately  ;  although  he  owed  it  only  liijdcr  tlic  alterna- 
tive of  another  thing,  he  ought  not  caiiiy  to  be  udmititd  lu 
reclaim  the  money  on  olterin'j  ta '^ivc  tlie  other  Uiiugi  "v.^cii 
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the  ci-editor  h^  employed  the  i^oncy,  ai^d  there  fe  nal  a^ 
great  dilproportion  of  value  between  tl^e  fumt  received  an4 

the  other  thing.    .  . 

257t  There  i«  another  que  (lion  911  vhiQh  the  fch^U 
were  divided.     He  who  owed  two  things  under  an  alterna- 
tive, being  deceived  by  the  CQpy  of  the- notary  who  had  writ- 
ten and  indead  of  <?r,  as  it  wtis  in  the  originaV)  has  paid  the 
two  %t  the  fame  tim^.;  he  has  fmcc  difc^vercd  that  he  owed 
hut  one  of  the  two,  at  his  choice*    There  is  no.  doubt  that 
he  may  recall  one  pf  them ;  but  may  he  recall  which  of  thenx 
he  plcafes?  Celfus,  cited  by  UVpmik  in  law  ti6,  §-  13,  in  Jin. 
ff.tff  Cond.  indny  thought  thj^t  the  creditor  had  a  right  ki  this, 
cafe  to  retain  which  he  pleafed.  Julian)  on  the  contrary,  aa 
reJatis^d  by  Juflinian  in  \^yr  penult*  Cod,  hoctttulo^  thought  the 
debtor  had  a  right  to  recall  which  of  the  two  he  might  choofe. 
The  opinion  of  Celfus  was  probably  grgiunded  on  this  rea- 
fcwiing:  tUe  two  things  which  are  comprifed  un^r  the  al- 
ternative bcin«5  both  due,  tli^e  debtor  who  ha,s  paid  them  both 
c&Ckuot  (ay  that  either  of  ihefe  two  things  detenjiinately  was 
not  due.    He  cannot  then  reclaim  cither,  of  them  determt- 
nately  as  due ;  he  l\as  only  a  right  to  reclaim  one  of  the  two^ 
indeterminately,  as  having  paid  mor^  than  fee  owed,  in  pay-^ 
ing  both  whUfl  he  owed  but  one  of  then\.    The  creditor  be- 
coming in  his  tui*n  debtpr  for.  the  rj;;ali.tutiofi  which  is  due  of 
one  of  the  things,  it  is  to  hin\,  in  qua\ity  of  debtpr,  that 
ought  to  belong  the  choice  of  paying  back  which  of  them  he, 
pleafcs.    This  reafoning,  ci^  which  the.  oprai,c;5^  cX  Celfus  is 
founded,  is  a  iticrt;;  fubtilty. 

The  opinion  of  Julian  is  fojimdcd  in  equity «  TJ^  st.^pi^ 
condictio  indebiti  is  a  kind  of  rclitiition  hi  totum  which  equity, 
grants  agsdnft  an  evroneous  payment.  Tt  is  of  the  nature  of 
all  reftitutions  againft  an  ac\,  that  the  parties  be  rellorcd  ta 
the  fame  condition  in  which  they  were  before%  Hence  \% 
follows  that  the  debtor  who  has  paid  the  twp  things,  not 
knowing  that  he  was  bound  ouly  ta  pay  the  oixe.  which  he. 
pleafed,  ought  to  be  rcilorsd  by  tliis  acllon  tp  the  right  ha 
had  before  the  payment,  to  pay  the  one  oix^y  which  he  chofo^^ 
and  confequently  to  reclaim  with  the  Came  choice.  Thislaft 
oploionj  as  the  rnoR  equitable,  ha»  been  embraced  by  Ps.^ 


OBLIG  ATIONS^t  149^ 

tunian  and  finally  confirmed  by  the  QonfUtutton  of  Juftinian ; 

L*  penult.  Cod*  d»  tit. 

Obferve  that  the  debtor  h|s,    in  this  cafci   the  right  ta 
^laim  back  ont:  of  .the  two  things  which  he  has  paid,    only 
whilil  they  exift*     If  one  of  the  two  ha^  ceafed  to  cxift 
fince  the  payment,  there  would  be  no  ground  for  reft^tution 
as  Is  decided  by  Julian,   in  L.  32,  &»  d.  tit^    The  reafon  of 
this  Is  evidet^U  The  aJlion  conMctio  indebiti  reitcu^s  the  par^ 
ties  to  the  fame  iituatioa  a$  if  payment  had  not  been  made* 
and  was  fllU  to  be  made*  If  it  were  yet  to  be  made,  the  deb*, 
tor  could  not  avoid  paying  that  which  alone  (hould  remain 
due;  it  ought  therefore*  in  this  ca^e  to.  remain  in  soluto  with 
the  creditor,  and  the  debtor  cannot  claim  it  back. 

As  to  thu  in^iviribiiity  ti  the  payment  of  obligations  ua- 
der  an  alternative,  fee  infra^part  3,  ch.  1,  art*  6,  ^.  3« 

A  RTICLZ  V  11^ 
Of  obligations  in  folidum  between  several  creditors. 

258.  Regularly  when  one  contradls  the  obligation  of 
c^e  and  the  fan\e  thing  towards  feveral  perfons,  each  o^ 
thofe  to  whom  it  is  contracted  is  creditor  of  this  thing  only 
for  his  part ;  but  it  may  be  coutra6led  towards  each  of  then^ 
for  the  waole,  when  fuch  is  the  intention  of  the  parties ;  fo 
that  each  of  thofe  to.  whom  the  obligation  \s  contracted  may 
be  a  creditor  for  the  wliole  and  yet  that  payment  made  to 
any  of  them  n\ay  difcharge  the  debtor  as  to  all.  This  is  called 
an  obligation  in'soHdunty  and  ihefc  creditors  arc  cal,l«?d  correi 
eredendi^  correi  stipidandi* 

359,  We  may  adduce  as  an  exaijr»p\e  of  this  kind  oE 
obligation,  that  which  arlfos  from  a  tcClamenlary  difpofition 
in  thefe  words :  viy  heir  shall  give  to  the  Carmelites  or  CapU'^, 
chins  the  sum  of  100  li^jres.  The  heir,  m  ll.i.-  caie,  owes  but 
o;ie  fum ;  but  he  owes  it  entire  ta  each  of  the  convents  who 
are  creditors  in  ioUdum  ;  fo  that,  however,  h^s  paying  thia 
furn  to  either  of  them,  will  difcharge  him  as  to  both  ;  L,  16, 
ff.  de  Legat.  2.  Tliis  kind  of  obligation  19  in  little  ufe  among 
U3 ;  it  ought  not  to  be  confounded  with  the  indlvinblc  ohli- 
gAtioa,  of  which  we  ihall  fpcak  injra. 
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260.  The  cffcfts  of  the  obli^tion  in  solidum  between 
the  creditors  vlvc  h  that  each  of  the  creditors^  being  a  credi- 
tor of  thewhole^  may  conie(|uent)y  demand  the  Avhole^  and 
if  the  obligation  be  with  title  of  execution,  may  conHrainthe 
debtor  for  tlie  whole.  II.  The  acknowledgment  of  the  debt 
made  to  one  of  the  creditors,  ii\tcrrupts  the  pi*cfcription  for 
the  whole  of  the  debt,  and  confcquently  for  the  benefit  of  thft 
other  creditors.  L.  fin.  6W«  dc  duobus  rcism  IIU  The  pay* 
ment  to  one  of  the  creditors  extingiulhes  the  whole  debt ; 
for  this  creditor  being  a  creditor  tor  the  whole,  the  pay- 
ment of  the  whole  to  him  is  validly  made ;  and  this  payment 
difcliarges  the  debtor  as  to  all.  For  although  thet*e  are  fe* 
veral  creditors>  there  i'i  but  one  debt,  which  muft  be  extin- 
guiihed  by  the  entire  payment  made  fp  one  of  the  creditors. 

The  debtor  has  it  at  his  option  to  pay  to  which  of  theb 
creditors  he  pleafes,  while  the  debt  remains  entire;  but  if 
one  of  them  had  brought  fuit,  the  debtor  would  no  longer 
be  at  liberty  to  pay  to  any  other  than  him.  Ex  duobus  rets 
stipuiandi^  si  semd  unus  €gerii^  Ctlteri  promissor  off<rcndo  pccu^ 
nium^  nihil  agit.   L.  16,  ii'.  dd  duobus  re  is. 

IV.  Each  of  the  creditors  being  creditor  for  the  whole^ 
mayi  before  any  one  of  his  co-cr»;ditors  has  brought  fuit,  re- 
leafQ  the  debt  to  the  debtor  and  dlfcharge  him  as  to  all :  for 
as  the  payment  of  the  whole,  made  to  one  of  thefe  credi- 
tors, diicharges  the  debtor  as  to  all ;  fo  the  rcleafc  of  the 
whole,  which  is  equivalent  to  payment,  m^de  by  one  of  the 
creditors,   muft  difcharge  the   debtor  with  regard  to  alU 
^kceptilatione  unius  tollUur  obligatio ;  L»  3,  if.  dc  Uaabus  rci^\ 

Article   VIII. 
Qfthe  ablr'^ation  i\\  fjliium  on  the  part  of  the  debtors. 

§.  I. 

261.  An  obligation  is  in  solid'um  on  the  part  of  thofc- 
whn  have  contra jt^d  it,  whe^a  thcv  oblige  themfclves  each 
for  the  whole,  fo^  however,  that  the  payracnt  made  by  one 
of  them  ni'.iy  difcharge  all  tlia  others. 

Tholb  who  bind  th^mfelves  in  tUs  manner  arc  callec) 
<:orrci  dch'iiM*. 
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As  ftn  obligation  in  solidum  on  the  part  of  the  creditors 
confifts  ia  this,  that  the  obligation  of  the  fame  thing  con* 
trailed  toivards  feveral  peribns,  is  contracled  towards  each 
of  them  for  the  whole,  as  entirely  as  if  each  was  the  only 
creditor,  faving,  neverthelefs,  that  payment  made  to  one  of 
them  difcharges  the  debt  as  to  all ;  fo  an  obligation  in  soli-' 
dam  on  the  part  of  the  debtors  coufiiLs  in  this,  that  the  obli* 
gation  of  the  fame  thing  is  contracted  by  each  for  the  whole, 
as  entirely  as  if  each  was  the  only  debtor,  fo,  however,  that 
payment  made  by  one  of  them  difcharges  all  the  otlicrs* 

3$2«  That  an  obligation  may  be  in  soiiJum  it  does  x^ 
always  fuffice  that  each  of  the  debtors  be  debtor  of  the  wholo 
thing ;  as  happens  in  the  cafe  of  the  obligation  m  hich  is  in-* 
diriiible  and  not  fufccptible  of  parts,  tho'  it  be  not  contracV- 
cd  in  solidum  :  it  is  necclTary  that  each  of  the  debtoi*s  totum 
\^  totaliter  debeat ;  .that  is  to  fay,  that  each  be  as  entirely 
bound  to  tlie  payment  of  the  things,  as  if  he  alone  had  con* 
trailed  the  obligation. 

363.  It  is  neccffary,  above  all,  that  the  debtors  be  bound 
to  the  payment  of  the  fame  thing*  It  would  not  then  be  an 
obligation  in  solidum  of  two  perfons,  but  there  would  be  two 
obligations,  if  two  perfons  bound  thcmfelves  to  another  for 
different  things. 

But  provided  they  are  each  wholly  bound  for  the  pay^ 
tnent  of  the  fame  thing,  though  they  be  differently  bound, 
they  are,  not  the  lefs,  co-debtors  tn  soUdnm^  corrci  debcndt ; 
pma,  if  one  is  bound  abfolut^ly  and  the  other  conditionnllv 
or  with  a  time  of  payment ;  or  if  they  are  bound  to  pay  in 
different  places.    L.  7,  L.  9,  ^.  2,  ff.  de  diiabus  reis. 

It  will  perhaps  be  faid  that  it  is  inconfiClcnt  that  one 
and  the  fame  obligation  (hould  have  oppoiiie  qualities ;  that 
it  ftiould  be  abfolute  with  regard  to  one  of  the  debtors  r.nd 
conditional  with  regard  to  the  other.  The  anfwer  is,  thtit 
the  obligation  in  solidum  is  indeed  one  and  the  fame  i\ith  re- 
gard to  the  thing  that  is  the  objccl,  fubjecl  and  fubfiance  of 
it;  but  it  is  compofed  of  as  many  ties  as  there  are  different 
petfons  who  contrafted  it  j  and  thefe  perfons  being  difiertnt 
between  themfelves,  the  ties  by  which  they  are  bound  are 
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!b  many  cUSerent  ties,  Which  may  conf\sqnehtly  have  al 
xAfttiy  different  qualiiies*  This  Is  what  Papipian-  inteh'ds) 
Wlieil  he  fays,  Et  si  maxima  partrh  causam  suscipiunt^  nihiU 
minus  in  cujusgue  personoj  propria  singulorum  consist  it  obligd" 
tiog  dv  Ia  89  ^.  9*  The  obligation  is  one  vuth  regard  to  its 
objedt,  which  is  the  thing  due,  but  with  regard  .to  the  per« 
fond  who  coi^tradled  it,  it  may  be  faid  that  there  are  as 
many  obligations  as  there  are  perfons  bDUnd; 

364«  When  feveral  perfbns  contra6\  a  debt  in  solidvm^  it 
U  with  regard  to  the  creditor  only  that  each  is  debtor  of  thft 
whole.  With  regard  td  themfelves,  the  debt  divides  itfelf, 
snd  each  is  debt<)r  for  hinlfelf  only  tb  the  amount  of  the  part 
he  had  in  the  caufe  of  the  debt.  Suppofe,  for  example,  that 
two  perfbns  borrow  together  a  futn  of  money,  which  they 
bind  themfelves  in  solidumix>  repay  ;  or  that  they  bUy  atliin'g 
for  the  payment  of  which  they  bind  ihemfeivfes  in  solidum  tb 
the  feller*  If  they  have  equally  divided  between  theAi  the 
money  borrowed  or  the  tiling  bought,  each  bf  them,  though 
debtor  of  the  whole  t(5  the  creditor,  is,  as  to  his  co-debtor^ 
bound  only  for  one  half.  If  they  liave  dividled  it  unequally^ 
pnua^  iPonc  ot  them  has  received  two  thirds  of  the  money 
borrowed  or  of  the  thing  bought,  and  the  other  has  received 
only  one  third ;  the  one  who  lias  received  twb  thirdis  will  be 
debtor  for  himself  of  two  thirds  and  the  other  only  bf  one 
thirdi  If  one  of  them  alone  be  benefited  by  the  cbntra6V> 
and  the  other  becomes  bound  with  hint  in  solidum  in  order 
to  fcrve  him,  the  one  who  has  alone  been  benefited  is  the 
only  debtor;  the  olher,  though  a  principal  debtor  with  re- 
gard  to  the  creditor,  iS,  with  regard  \.b  his  co-debtor  with 
whom  he  became  bound  merely  to  ferve  him,  what  a  fccu- 
rity  is  with  re.^ard  to  the:  prlncipul  debtor  for  wboin  he  hai 
become  bound* 

Likewife,  if  the  debt  in  solidum  proceeds  fbom  a  tort 
committed  by  four  perfons,  each  of  them  is  a  debtor  in  so- 
lidum with  regard  to  the  perfon  againfl  whom  the  tort  has 
been  committed  ;  but  with  regard  to  themfelves  each  is  a 
debtor  for  the  part  he  had  in  the  tort,  that  is  to  fay^  each 
for  his  fourth  part* 


/ 
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Arefledy  is  that  of  the  obligation  which  feveral  tuton  con- 
tra6l  ivho  undertake  the'  m^inagement  of  the  fame  in£ant*s 
-|ilate ;  or  ef  that  which  feveral  pcrfonB  contrail  who  under- 
take to  a£t  as  wardens  or  truliees  of  a  corporation.  Thefe 
offices  create  an  obligation  in  the  perfons  undertaking  diem, 
which  is  in  saiidum^  according  to  the  difpolitioa  of  the  laws 
that  are,  in  this  refpeft,  obfervcd  among  us,  unleb  there 
be  fome  ufage  to  the  contrary. 

The  civil  4aw  -granted  to  tutors  who  had  not  a£led,  the 

benefit  of  order  and  difcuQion,  which  confided  in  fending^ 

the  minor  on  his  coming  of  age,  to  profecute  at  their  coils 

the  tutor  who  had  a6ted«     It  granted  alio  to  tutors  who 

liad  ailed  jointly,  the  benefit  of  divifion  when  they  w«re  all 

Xblvent..  See  infra  STO,  ad  mecU   But  thefe  exceptions  or 

^  pleas  granted  ta  tutors,  truliees,  See.  are  not  in  nfe  among 

.us.    Therefore,  when  Dumoutin,  Tracu  de  Dfv.  l^  ind*  ii.3, 

n.  166,  ikys  thatCutors  have  this  benefit  of^divifion  for  the 

,  payment  of  the  balance  of  their  accounts,  excepting  the  fiB-< 

^3  cafe  in  which  they  are  debtors  ct  doloy  he  muft  be  under* 

ftood  to  mean  that  tkey  have  this  benefit  according  to  th« 

civil  law,  and  in  thofe  provinces  in  which  the  <civil  law  «s 

in  this  particular  obf&rved. 

268.  The  third  cafe  of  an  obligation  in  solidum  is  of  that 
wliich  arifes  when  fcveral  perfons  have  concurred  in  a  toiti 
they  are  bound  in  solidum  for  the  damages. 

They  are  not  allowed  the  plea  of  difcuffion  or  divifioA» 
being  deemed  unworthy  of  it. 

269.  There  may  alfo  refultan  obligation  in  solidum  fix>m 
%  claufe  in  a  tcilament  by  which  the  teflator  exprefsly  de* 
Clares  that  he  charges  his  heirs  or  other  fuccelTors  in  soli" 
dum  with  the  paym:n:  oTa  legacy. 

Even  though  no  charge  in  solidum  be  exprefled  in  the 
will,  thofe  whom  the  teilator  has  charged  with  the  legaty 
*  are  bound  in  solidum  when  the  tedator  has  ufed  a  disjunc* 
'  live  ;  as  when  he  has  faid  "my  fon  Peter  or  my  fon  James 
'•'(hall  give  to  a  certain  perfon  10  crowns."  This  is  the 
decifion  of  the  law,  8,  (•  l^ff.de  leg*  1.  Siita  scriptum  siu 
'  ^  L/ritius  h€res  tntus^  aut  M^vius  futrcs  metiSy  decern  Seio  dat0:*^ 
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» 

mpn.  utro  velity  Seius  agctj  at  si  cum  uno  actum  sii  tst  tolw-  ; 
him^  alter  liberctar^   quasi   si  duo  rci  promittcndiin  sdidumMi^ 
gati fuisscnf.  Yet  Dumauiin  pretends  Tract,  de  Div.  br  iW. 
p.  3,  «.  153,  I54t  155,  that  this  abligatiott  is  not  an  obliga-  , 
tioaperfeStiy  insolidum;  thataltho'  each  of  the  pcrfoas  na- 
med is  Wnd  for  the  whoFe  of  the  legacy  and  they  refemble  , 
debtors  171  sMi'u.iiy  yet  the/  arc  not  debtors  truly  in  soljdum^   , 
and  their  obligation,  has  not  the  othiir  effects  of  obligations 
insolidum.   For  example.  If  twa  heics  were  thus  charged' 
with  the  legacy  of  a  determinate  thing  which  Ihould  hp  de-  . 
ftroyed  by  the*  a6l  of  one  of  them,  he  does  not  think  that  the 
other  would  be  bound  for  the  lofo  as  a  debtor  in  solidum  would  . 
Lc  ;  infra^  n,  27 3^  In  this  Dumoulin  deviates  from  the  com- 
mon opinion  taught  6y  Bartolus  oa  this  law,  and  by  th« 
other  doitorS,  who  recognize,  in  the  cafe  put  in  this  law, 
an  obligation  truly  in  solidum*    Dumoulin  grounds  his  pod  • 
lion  on  thefc  words  ^asi  xf  duo  rciy  W:.  which  indicates^  he  , 
{ays,  that  the  tw#  heirs  are  not,  in  the  inflance  in  this  law, 
tnily  cprreiy  the  adverb  quasi  being  ad\:er6ium  improprjetatir. 
I  would  rather  mdiuc  to  the  opinion  of  Bartolus.    Thefe 
heirs  being,  m  this  cafe,  debtors  of  the  whole,  not  from  the 
quality  of  the  thiiTg  due,  biit  from  the-  intentioi^  of  the  tcfla* 
tor,  which  was  that  they  (hould  be  chargeable  each  for  the 
whole  of  the  legacy,  their  obligation  appears  to  me  to  have 
aH  the  characters  of  an  a6lnal  obligartioi)  in  solidum^  and  I  do 
not  perceive  any  thing  whereit^  it  rarics.    It  docs  not  ap* 
pear  Xxy  me  that  the  adverb-  quasi  ought  to  be  taken  pro  adv^r- 
bio  improprigtatix;  k  ought  rather,  as  it  appears  to  me,  to 
be  taken  for  quemadmodum  in  this  fenfe ;    thefc  two  heirs 
arc  boimd  in  solidum  as  much  as  if  tliey  were  thus  beund  by  a 
illpulation.    For  it  is  not  by  flipulation  only  that  one  may  r  oti* 
tnJEi  an  obUgation  in  solidum  ^  nan  tan  turn  vt^rlfij  stipulation  is 
std  cf  ceteris  contraciibus  duo  rei  promittcndi  Jicri  possunt  ;  L. 
t,  fL  c/«r  duohds  rcis ;  andwills^  as  weW  as  contracls,   may 
create  fuch  obligations* 

Of  the  effects  of  the  obligation  in  fblidum  hctivcen  several 

debtors^ 

%7Q.  Thefc  cfFecls  are,  I.  that  the  creditor  may  apply 
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to  whom  he  pleafes  of  the  debtors  in  solidum  and  eieaEl from 
liim,  bydemand,  if  the  debt  lie*  only  in  aSlion,  or  by  con-  ' 
flraint,   if  it  lies  in  execution,  the  whole  of  What  is  due  him.  * 
This  is  a  ntceifary  confcqucnCe  of  the  pHn^ple'  that  each  "• 
of  the  debtors /n  5o/iiu»i  is  a  debtor  for  the  whole.     *     '         • 

s 

I  do  not  ev^en  think  that  the  co-debtors,   who  have  , 
bound  tliemfeiv;:s  in  iolidumy  have  the  benefit  of  dWifion ; 
that  25  to  fay,  that  the  one  of  them  from  whom  the  creditor 

•     •  •        •  • 

dcnvihds  the  whole  ihould  be  received,  on  offering  his  party 
to  dAiiiind  that  the  creditor  be  fent  back  to  the  other  debtors 
for  their  irjfpe  \live  par's,  when  they  are  Iblvent.  Contracts  . 
entered  into  before  a  notary,  generally  contain  a  claufe  re* 
nduncihg  the  benefit  of  divifion ;  and  if  they  were  not  to 
contain  fach  claufe,  I  do  not  think  it  fhould  be  allowed :  the 
law  47,  W,  Locatij  fays  U'is  more  juft  to  deny  it  u»them; 
quangitjm  Jortasse  sit  jvstius,  i^c* 

It  is  true  that  the  novel  grants  it  to  debtors  in  solidum^ 
who  become  fecurities  for  each  other  aherna  fidtjussione 
obligdti's ;  but  I  do  not  think  this  isfpHowcd  ansong  us-  No 
other  advantage  is  granted  to  the  debtor  in  solidunty  who  is 
profccuted  for  the  whole  debt,  than  to  allow  him  to  demand 
the  fubrogation  or  ceflion  of  the  a6\ions  of  the  debtor  a- 
gaind  the  other  debtors  in  solidum.  See,  on  this  fubjrogation, 
infra^.part.  ?,  ch,  1,  art^  6,  ^.  2. 

271.  Note  that  when  the  creditor  clefits  one  of  the  debt* 
ors  agamd  whom  to  bring  his  fail,  this  does  oot -difcharge 
the  others,  while  he  remains  un|>aid ,.  he  may  withdraw  his 
fuit  againfl  the  one  he  has  fued,  and  fue  the  others  or  all  at 
the  ftime  time,  if  he  pleafes  ;   L*  28,  Cod.  de  Fidejus* 

272.  II.  The  demand  made  on  one  of  the  debtors  in  soJ- 
iduniy  interrupts  the  prefcription  with  regard  to  all  the  o- 
thcrs ;  h.Jin.  Cod.  de  duobus  reiif.  This  is  a  further  confe-  ' 
qiience  of  the  principle  that  each  of  the  debtors  is  a  debtor 
for  the  whole.  For  the  creditor  in  making  a  demand  on  him,  * 
has  demanded  the  whole  debt.  He  has  therefore  interrupt- 
ed the  prefcription  for  the  whole  debt,  even  with  regard  to 
the  debtors  on  whom  he  made  no  demand,  who  'tould  only 
oppofe  the  prefcriptipn  to  the  creditor  when  he  had  not  ex- 

; 
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ercifed  his  right  in  regard  to  the  debt  fpr  which  thcjr  are  , 
bduiJd  i  but'  this,  in  the  prefent  cafe,  th :    cannot  pretendi  * 
fince  the-  debt  for  which  they  are  bound  is  the  fame  which 
was  demanded  in  the  wholo  from  their  co-debtor. 

275,  IIL  For  the  fame  reafon,  wl^en  the  thing  dti^  has^ 
pefifhed"by  the  acl  or  fault  of  one  of  the  diibtor^,  insoiidum  or 
fmce  he  has  been  put  in  arrear,  the  debt  is  peiypet^^ted  not . 
only  againd  this  debtor,  but  againfl  all  hia  co>|l^|ora  who  1 
are  all  bound  in  solidum  to  pay  the  creditor  the  price  of  the  J 
tiling ;  for  the  debt  of  each  of  them  being  one  an4  U^e  fame  ^ 
debt,  it  cannot  ex  id  as  to  one  and  be  extinguiihed  as  to  the 
others  ;  this  is  the  decifion  of  the  law  pcr.Ut,  fiVif^  du^h^reis. 
Exduoinu  rets  ejusdem  Stfchi  pratnUtemli  factis,  alterius  factum 
tdteri  queque  nxet»    For  example.     If  Peter  and  Paul  have  ^ 
fold  rae^insolidum  a  horfe,  and,  before  a  delivery  had  been  • 
made, 'the  horfe  died  by  the  fault  of  Peter,  Paul  will  remain  v 
my  debtor  as  well  as  Peter  stnd  I  faall  have  a  rTtjht  to  de- 
mand t^  value  ofths^  horfe  from'  him  as  Veil  "as*  from  Peter, 
faviag  to  him  his  rccourfe  agnhift  Peter :   whereas  if  they 
had  fol4  not  in  soiidumj  Peter  ^Ibne  would  be  chargeable  for 
his  fault ;,  aad  Paul  by  t]ie  death  of  the  horfe,  altho'  it  hap- 
pened thro'  the  fault  of  Pet^r,  would  be  wholly  difcharged 
from  his  obligation  and  would,   not  the  lefs,  remain  my 
creditor  for  the  half  of  ihcprice  of  the  horfe,   in  the  fame 
manner  an  if  the  horfe  had  died  by  mere  accident*    MoUn* 
Trcctm    dt'Dh,  iS^  indlv^Jjarl.  3,  w.  I26« 

OblVrvc  that  ^he  adl,  fault  or  arrear  of  one  of  the 
debtors  in  soiidum  prejudices,  indeed,  his  co-debtors  ad  con- 
strvandam  I't  perpttuatidam  obligationem^  that  is  to  fay,  that 
they  b^  not  difcharged  from  the  obligation,  by  the  lofs  of 
the  thing,  and  that  they  be  bound  to  pay  the  price  of  it*  It 
is  in  this  fenfe  that  the  law  penult^  if.  de  duobits  rcisy  fays, 
Alterius  factum  abtri  guoqite  nocet.  But  the  fault,  aft  or  ar- 
rear of  one  of  them  does  not  prejudice  the  others  ad  au^en^ 
dam  ipsorum  obligationem  ;  that  is  to  fay,  that  it  is  only  he 
who  has  committed  the  fault  or  who  has  been  put  in  arrear, 
u^ho  ought  to  be  anfwcrabic  for  the  damages  'Nf^ich  may 
refult  from  the  inexecution  oi  the  obil;^auon,  befides  the 
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price  of  the  thing  due.  As  to  the  otlier  debtor  who  has 
committed  no  fault  and  who  has  not  been  put  in  arrear»  he 
is  bound  to  nothing  elfc  than  to  pay  the  price  of  the  thing.. 
which  has  pcriftied  by  the  fault  or  fince  the  arrcar  of  hi.s  co- 
debtor.  Hi»  obligation  may  be  perpetuated,  but  not  increafed 
by  the  fault  or  dchiy  of  his  co-debtor.  For  the  fame  reafon 
it  k  onVy  he  who-  htts  been  put  in  asrear  who  ought  to  be  an- 
fwerable  for  the-  damages  refiijtin^  from  the  delay :  it  is  In 
this  fenl^  that  the  low  32,  §•  penidt.  ff.  de  UswUf  faysi  .S*!  duo 

prwnittendi  sintj.  altarius  mora  alter i  non  noectm^ 

« 

DumouUn  conBnes  the  decifion  of  this  law  tathe  dam-^  • 
«{j;es  which  have  not  been  exprcfsLy  (lipulatcd  ,  if  any  ha<L 
been  (lipuluted)  they  would  all  be  liable  for  them. :  the  a6t  or 
arrear  of  one  of  them  caufing  the  conditio  of  the  inejcecu- 
tion  of  the  obligation,  und<j:r  which  they  all  boun4  themf(rives> 
far  thefe  damiiges,  to  take  eilcci.  MoUtu  ibid.  ;i.  127. 

274.  IV»  The  payment  which  is  made  by  one  of  the- 
debtors^  difcharges  all  the  others ;   this  is  a  eonfequcnce 
of  the  principle  ihiU  tlu>  debt  in  solidum  is  a  fmgle  debt  of 
the  fam^  thing  of  which  there  are  fevtral  debtors. 

•  Not  only  the  ac\ual  payment,  but  every  other  kind  of 
ps^ymcnt  ought  to  have  this  effect  r  therefore,  for  example, 
if  one  of  the  debtors  in  solidum^  faed  by  the  creditor,  haSi 
oppoled  as  a  fet  off,  to  the  fum  that  was  demanded  of  him, 
a  like  fum  which  the  creditor  owed  hhn,  hi«  co-debtors  ^nll 
be  dirchar|;ed  as  vvi>ll  by  this  fet  off  as  they  would  have  been 
by  the  actual  payment  of  the  fum  due. 

Peter  and  Paul  became  my  debtors  in  sofidum  of  1000 
iivres  ;  1  afterwards  became  debtor  to  Peter  of  the  like  fum. 
If  1  have  fucd  Peter  for  the  payment  of  the  fum  due  me  by 
Peter  and  Paul,  and  he  has  oppofed,  as  a  fet  off,  the  like  fum 
which  I  owe  him :  according  to  what  has  juft  been  faid,  this 
fet  off  is  equivalent  to  payment,  the  debt  which  was  doe 
nvc  by  Peter  and  Paul  in  solidum^  is  by  this  fet  off  cxtin- 
gulihed  as  to  both.  Uut  if  1  have  not  fued  Peter,  and  I  fue 
Paul  for  the  payment  of  this  fum,-  may  Paul  oppofe,  as  % 
Li  off,  the  debt  of  1000  livrcs  which  I  owe  to  his  co-debtor^ 
Pupiniun  in  the  law  10,  ff.  de  duobus  rtis^  decides  the  quef- 
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tion  in  the  negative :   Si  duo  rci  prom tt tend!  socii  n^n  W/iJ,  fum 
troderit  alter  i^  qucd  stipulator  alter  i  no  ft  cur*  i  am  dfhtt* 

Yet  Domat»  in  his  civil  law,  ^.  1,  /•  3,  t*  3,  ^  4,  art.  S, 
decides  againfl  this  text,  that  Paul  may  oppofe  as  a  fet  off 
the  fum  which  I  owe  to  Peter,  fof  the  part  of  the  debt 
for  which  Peter  with  regard  to  Paul  is  bound  and  not  for  th« 
iurplus.  His  reafon  is  that  Peter  ceafing  to  be  my  debtor 
of  the  part,  which  he  owed,  of  the  debt,  by  the  fct  offof  tht 
lum  which  he  had  a  right  to  oppofe,  Paul  ought  not  to  be 
compelled  to  pay  for  Peter  this  part,  from  which  Peter  is 
difcharged  by  the  fet  off.  This  reafon  is  not  ablblutely  con« 
clufive;  for  when  a  debtor  in  solidum  pays  the  whole  of  the 
debt  it  is  not  vdth  regard  to  the  creditor  .that  he  pays  the 
parts  of  his  co*debtors ;  he  pays  what  he  owes  himfelf,  and 
confequcntjy  he  can  only  oppofe  as  a  fet  off  what  is  due  to 
hint,  and  not  what  is  due  to  his  co-debtors  :  on  this  is  founded 
the  decifionof  Papinian*  It  may  be  faid  in  fuvor  of  that  of 
Domat  that  it  avoids  circuity  ;  for  when  Paul  pays  mc  the 
-vhtile  fum  which  he  owes  with  Peter  in  soUJum^  Tati!  wi.l 
iiave  rccourfe  againfl  Peter  for  tlic  part  for  which  he  wa\ 
bound ;  and  for  this  part  he  will  attach  ir.  my  hands  what  I 
owe  to  Peter  and  recover  from  me,  to  the  amount  of  thi^ 
forty  what  I  have  received.  This  lad  reafon  (liould  iiidu:*^, 
us  to  follow,  in  our  practice,  the  decifion  of  Domat. 

275.  A  relcafe  of  the  debt  in  soli  Jam  made  bv  the  crcci-> 
tor  to  one  of  the  debtors,  would  alfo  difcharge  the  other,  if 
it  appeared  that  the  creditor,  by  this  releafe,  intended  to 
extinguifh  the  whole  debt. 

If  it  appeared  that  his  intention  was  only  to  extinguilh 
the  debt  as  to  the  fhare  for  which  he  to  whom  he  made  the 
releafe  was  chargeable  with  regard  to  his  co-debtors*,  i\nd  to 
difcharge  from  the  furplus  of  the  debt  the  perfon  of  M'i 
debtor,  the  debt  would,  notwithflanding,  remain  as  to  thi* 
furplus  againil  the  other  debtors.  9jtid,  if  the  creditor,  hf 
tht  releafe  he  made  to  this  debtor,  had  exprefsly  declared 
tlurt  he  intended  merely  to  difcharge  the  perfon  of  this 
debtor,  and  to  prcfcrve  his  claim  entire  as  to  the  perfons  of 
the  other  co^ebtors  ?  Could  be,  under  this  proteftation,  tr^ 
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Quire  the  whole  from  the  otlier  debtors,  without  any  de^ 
ducUon  for  the  part  of  him  whom  he  has  difcharged  ?  I 

.  think  he  ^iould  not.  The  reafon  is  that  the  debtors  in  soli- 
tbtm  wouldnot  l^ave  bound  themfelv^s  in  s^lidam^  but  only  fbr 
their  parts^  if  they  had  not  counPted  that  on  payings  the 
whole  debt,  they  would  have  recoilrfe  tlgjainft  their  co- 
debtors,  and  that  they  would  have,-  for  this  purpofe,  the 
(eiiiDQ  of  the  a6lions  of  the  creditor  for  the  other  parts.  It 
WM  only  under  the!  implied  condition  of  this  ceflioh  ofth^ 
creditor's  a6UoDs  that  they  have  bound  themft^lves  in  solidumg 
aad  confequeatly  the  creditor  has  soM*yght  40  demand  froM 

.  caehof  them  the  whole,  Except  under  tHe' condition  of  thi^s 
cciffian  of  anions*  In- this  itiflance  the  creditor  hating  ^iirf- 
ibled  himfelf  by  his  own  a:6t<tdcede>his''a6ti6tisagalhii'Vhfe 
debtofs  whom  he  has  difcharged^  and  tonfe^uently  put  it 
|>at  of  his  polirer-  to  perform  the  c^nflitioii^^nder  which  h^ 
lias  the  right  to  deihand  the  whole  dfebtj  :k  ibliowVthat  hh 
cannot  demand /.from  each  the  w1ft>l<3  debt;*  repeUttur- evcej^ 
ti0ne  cedendarum  actionuM*  '  See,  of  th^  cdflion  of  a6Uons,  iA'" 

•  When  there  are  fcveral  debtors  in  solidum  andthe  credi 
Itor  has  difchargcd  one  of  th'eAi,  does  the*  obligation  ceafe 
entirely  to  be  insoiidumV  Or  may*  he  fiii  each  of  the  othet 
debtors  for  the  whole  with  tfie  dcchiction  only  of  the  part 
0fbim  whom  heiias  dlfchar^^cd  and  of  the  ptSrt^  which  he 
Vrhom  he  has  dtfcharged  would  have'b6en4ia^e  for,  in'clifS 
ef  the  infolvency  of  fome  of  the  othev  d^t6rs  f  Fov  ex^m^ 
pie.  If  I  had  fix  debtors  iii  soli. Lun'^  WKI  have  difcharged 
one  of  them ;  of  the  Eve  which  *  rcmau^d!  oi^*ds .  infoLvent ; 
can  I  fue  each  of  the  others  only  lo?  their  f^th  part,'  OCmaf 
X  fue  each  of  them  for  the  whole  with  a'  deduijtion'Viily  ()f  <>j%# 
isXh  part  for  which  he  whom  I  have,  ^ifch^rgtid:  fwas  Jla^Oy 
and  of  the  part  with  which  he  would  havebeeii  chargeable  for 
the  fluu'e  ,of  the  infolyent  debtor?  I  think. j^ •  ilB9UJd.<lHi  ;vel| 
grounded  i  for  this  d;;;btor  whom  I  fue,^  can^t  <^aim  tahar^ 
my;  other  dedu(Slion  than  what  he  lof<^  byi.np^.  hajving  ^c^ 
ceOionof  my  a^lions  againll  him  wh^omnlhav«  dil|(;hai*gdd% 
this  cefTion  would  only  have  given  to  him  thei  right  to  de^ 
mand  from  him  his  lliare,   and  to  make  him  contribute  to« 
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wtfrdsthst  of  the  i&folwtnt  debtors,  m  ure  ihall  fee,   inflrgy 

■ 

276.  When  one  oFthe  debtors  in  soiidum  is  become  the 
only  heir  of  the  creator,  the  debt  is  not  extinguifhed  %- 
gainft  the  other  debtors :  for  the  eonfufion  magis  personam 
dcbitoris  cximit  ab  obligathney  quam  extit\guit  obligationemm 

But  this  debtor  ^ho  h«A  become  the  heir  of  the.  creditory 
can  exa€l  it  from  She  other  debtors  only  under  a  ded«i£lion 
of  the  tHDt  fi>r  which  he  -wis-  obargeablo  with  regard  to  the 
other  debtors;  and  if  any  of  Ukem  be  infolvent,  he  ought, 
bcfidesy  to  bear  hia  part  of  the  ftiare  of  the  infolvont  debtor. 
It  is  th^  fame  in  the  inveriie  caCe)  when  the  creditor  has  be* 
come  thi»  ible  beir  of  one  o£the  debtors  in  s^idumm 

§.  IV. 

Of  the  release  of  the  liability  hi  folidum* 

377.  The  right  which  the  creditor  has  againft  ftretal 
debtors  of  the  lame  debt,  to  demand  the  whole  frosa  each 
of  them,  being  eftaUUIhed  in  his  favor,  it  is  not  to  be  doubt* 
ed  that  according  to  the  maxim,  Cuique  licet  juri  in  suum 
fa^rem  introdwcto  rentuuiare^  %  arecHtor  of  age,  having  the 
free  difpodtion  of  his  property,  may  renounce  this  right* 
He  may  renounce  it,  either  in  favor  of  all  the  debtors,  bj 
confenting  that  the  debt  be  divided  between  them^  or  an  &• 
Tor  of  one  of  the  debtors,  whom  he  may  difcharge  from  his 
liability  in  soiidum^  referving  his  right  againft  the  others^ 
holding  each  of  them  liable  for  the  whole ;  fo,  however,  that 
th^  difcharge  which  he  has  given  to  one  of  them  do  not 
prejudice  the  others,  as  has  been  obfcrved,  fi«  275. 

He  may  renounce  this  right  expre&ly  or  impliedly* 

He  is  prefumed  to  have  renounced  it  impliedly,  when 
he  has  admitted  one  of  his  debtors  to  pay  the  debt  fbr  hU 
part^  fo  naming  it*  This  is  the  decifion  of  the  law  18,  Coik 
de  Pacim  Si  creditores  vestros^  ex  parte  debiti  admisisee  quem^ 
quam  vestrum  pro  sua  persona  solventem  probaveritisj  aditU9 
rector  pravinci0y  pro  sua  gravitatej  ne  alter  prj  altero  exigatnf 
praoidebitm 

The  reaibn  is,  that  when  the  creditor  gives  a  receipt  to 

Q 
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oae  of  the  debtors  in  tolidum  in  thcfe  words,  ♦•  I  have  receive 
of  A.B.thc  fum  of— —for  Wspart,"  he  acknowledges 
him  to  be  debtor  of  the  A^ht  for  a  part  $  and  confequcntly 
hq  confents  that  he  be  no  longer  liable^  for  the  whole,  it  be* 
ing  two  oppofite  things  to  be  debtor  for  a  party  and  debtor 
for  the  whole. , 

This  decillon  does  not  appljr  when  the  recdpt  by  which 
the  creditor  acknowledges  to  have  received  from  A.  B. 
.for  his  part^  expreSea  a  refervation  of  the  debtor's 
liability  for  the  whole ;  for  the  exprefs. terms  by  which  the 
creditor  referves  to  himfelf  his  right  to  hold  the  debtor  Iia« 
ble  for  the  whole,  removes  the  implication  which  would  be 
raifed  from  the  words /or  his  party  ufed  in  the  receipt,  to  in- 
duce from  them  a  renunciation  of  the  liability  in  solidumm 
And  granting  even  thatthefe  words  for  his  party  (hould  be  as 
formal  in  favor  of  the  renunciation  of  the  liability  in  soiidum 
aathe  exprefs  refervation  is  formal  againil  this  renunciation, 
tt  would  only  follow  that  thefe  words  for  his  party  and  thefe 
without  prejudice   to  my  claim  for  the  wholcy  would  deflroy 
«ach  other  and  the  receipt  be  regarded  as  if  it  contained 
neither  ;  in  which  cafe  it  cannot  prejudice  the  right  of  the 
creditor  to  hold  each  of  the  debtors  liable  for  the  whole* 
This  is  the  reafopingof  Alciat»  ad  d.  L.  18. 

It  will  perhaps  be  objedled  that  in  this  receipt  the  words 
Without  prejudiccy  Ifc*  ought  to  be  underdood  as  a  referva- 
tioii,  which  the  creditor  makes  of  his  right  againil  the  other 
debtors  to  hold  them  liable  each  for  the  whole,  and  not  a- 
gainft  him  to  whom  he  has  given  the  receipt ;  in  this  way 
it  may  be  fuppofed  that  thefe  words  are  reconcileable  with 
.    the  words  for  his  party  made  ufe  of  in  the  receipt.     This  ex- 
plication is  a  bad  one.    When  in  a  receipt,  as  in  all  othor 
inftruments,  rights  are  referved  without  its  being  fald  a- 
gainft  whom,  it  is  natural  to  underftand  the  rights  which 
the  party  who  referves  them  has  againft  the  party  with 
whom  he  treats  or  to  whom  he  gives  the  receipt,  and  not 
thofe  which  he  has  againd  others.    The  words /or  his  party 
are  more  properly  reconciled  with  the  refervation,  by  faying 
that|  in  this  cafe,  the  creditor  who  has  referved  his  claim 
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(or  the  whoki'  has  intended  by  tbefe  wor^s  for  kh  partj  not 
the  part  for  which  this  debtor  would  be  liable  to  him  the 
creditor)  but  the  part  for  which  this  debtor  is  aAually  liable 
with  regard  to  hi^  co-debtors ;  which  part  the  creditor  was 
wHling  to  receive  from  himi  faving  to  hitnfelf  the  ri.^ht  to 
demand  from  him  the  farplua  in  virtue  of  his  liabtltty  for  the 
whole,  from  which  he  does  not  difcharge  him.  This  is  one 
of  the  pomts fistt^ed  in  a  cafe  of  the  6th  of  September,  1 7  IS, 
reported  in  the  6th  volume  of  the  Journal  des  Audiences, 

When  the  receipt  exprefles  v>ithmt  prejudice  to  my 
rights^  it  is  the  fame  as  if  it  had  expreffed  without  prejudice 
to  my  claim  far  tht  whole ;  for  the  right  to  claim  the  whole 
\^  included  in  the  general  expreflion  without  prejudice  to  my 
rights i  and  indeed  the  refervation  of  this  right  has  the  great* 
eit  relation  to  the  receipt  which  I  give,  and  ferves  as  an  e«^ 
planation  of  the  words  for  hi^  part  made  ufe  of  in  the. re- 
ceipt.   Alciatj  ad  diet*  leg* 

When  ^e  creditor  has  given  to  one  of  tlie  debtors  At 
solidum  a  receipt  limply  for  a  certain  fum,  which  makes  ejt- 
a^ly  that  for  which  the  debtor  is  iiable  for  his  part  of  the 
debt  towards  his  co-debtors,  without  exprelTing  that  he  re* 
ceived  it  for  his  part^  ought  the  creditor  to  be  prefukned  tp 
have  releafed  to  the  debtor  his  liability  in  solidum  ?  I  think 
he  ought  not ;  the  decifion  of  the  law  Si  creditores^  abov^ 
citedi  ought  to  be  coniiiied  to  the  cafe  there  ftated,  which 
is  that  in  which  one  of  the  co-dcbtora  was  admitted  J.o  pay 
exprefsly  hia  perfonal  part,  ex  parte  pro  persona  sua^  and  At 
is  this  expreflion  in  the  receipt,  tha^  the  creditor  receives 
for  t/u  part  of  this  debtor,  from  which  is  derived  the  pre-^ 
fizmption  in  favor  of  the  renunciation  of  his  right  to  claim 
the  whole*  But  if  the  creditor  has  indeed  bten  'Milling  to 
receive  from  one  of  his  debtors  a  part  of  his  debt,  for  the 
whole  of  which  this  debtor  was  liable,  it  ought  not,  from 
this  alone,  to  be  concluded  that  he  intended  tp  difcharge 
him  from  his  liability  in  solidum :  for  this  confcquence  does 
not  necelFarily  follow ;  and  it  ought  not  to  be  derived  with- 
out ncceiTity,  as  no  one  is  prcfuiued  to  releale  his  rights : 
Nemo  facile  donare  prxsumitur.  This  is  the  dccilion  of  the 
Uw  H,  ^.  1,  IT.  de  l.'g.  I.,  in  the  inilancc  of  two  heirs  whom 
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the  teftator  had  charged  i a  ^o//<ftti»  with  the 'paymmid  of  » 
legacy*    i^omponius  decides  that  the: legatee  wh(ril|fts  de- 
manded or  even  received  the  part  of  one  ^  the  ^o-dtbtQrs» 
is  not  prefamed^  for  Lhis  reafon,  to  have.difcharged  him  Iroxn 
hid  liability  Cpr  the  whole,  iind  that  he  imay  ew^  from  him 
the  furplus*    ^id  si  ab  aUero  partem  petient-f .   Liberum  crit 
fib  aUerutro  reliqimmpetere  :  idcm^rit  i^  si  aiter  patpem  sohissetm 
Bacquety  Tr-aiu  ics  Droits  de  Justice^  ch»  31|  it*  34S;  aiKl 
Ba(nage»  IVaite  dcs  Hypothec*  paru  3|  4>  ave  ^f  this  opixuoxu 

■Bartolus  pretends  that  there  is  ih  this  itfpecL  a  differ- 
ence between  debtors  m  saiidum  hy  teftament  'and  thofe  by 
a6ts  inter  vivos :  but  this  diftinction  is  not  founded  on  any 
loUd  reaion. 

Obferve  thatthefe  words  of  the  law,  idem  erit  Isf  si  alter 
partem  soivissetj  mud  be  underflood  of  the  cafein  which  the 
•cfieditDr,  without  haviag  made  tiny  demand,  roluntarily  re- 
ceives from  one  of  the  debtors  in  solidum  the  fum  which  a- 
^ountA  to  that  which  the  debtor  owes  for -his  part,  without 
exprelTing  iu  the  receipt  that  he  receives  it  /or  his  part  as 
will  be  noticed  h^ rcafti:r« 

When  a  creditor  has  made  a  judicial  interpellation  oh 
'4>ne  of  the  debtdrs  in  ialidum  to  pay  a  certain  rum/47r  his  part 
of  the  debt,  or  when  he  has  cited  him  to  pay  his  part  of  the 
debt  is  he  prefumed,  for  this  alone,  to  have  divided  the  debt 
'and  difcharged  this  debtor  from  his  liability  in  solidum  ? 
'The  authors  are  divided  on  this  queilion.    Baldus  is  for  the 
afBrmative,  and  Bartolus  for  the'negative.    For  the  ailirma- 
tive  it  will  be  faid  that  there  appeai*s  to  be  the  fame  reafon 
for  .he  decifion  in  this,  as  in  the  cafe  in  the  law  Si  creditores 
above  mentioned.     In  that  cafe,  the  creditor  who  expreflcd 
informal  terms  in  the  receipt  which  he  had  given  to  one  of 
the  debtors  in  solidum^  that  he  had  received  a  certain  fum 
for  his  party  had,  by  thefc  words,  acknowledged  and  admit- 
ted that  he  was  debtor  only  for  his  party  and  confcquently 
that  he  was  no  longer  debtor  in  solidum^  it  being  two  oppofitc 
things  to  be  debtor /or  his  part  and  debtor  for  the  whole. 
When  a  creditor  has  exprcffed  in  the  judicial  interpellation 
or  fammons  to  the  debtor  in  solidum  that  he  demands  from 
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kim  a  oerlain  fum  /<>r  bU  party  has  he  lulouUcd  thai  tfa^ 
debtor  flumld  no  loiter  be  liable  for  the  whole  I    There  ap- 
pears to  be  the  fsnie  reafo^,  in  this  cafe  u>  decide  that  the 
.  creditor  has  difcbarged  him  from  his  liability  in  solidumt 
.as  in  the  cafe  of  the  law  Si  crtditor^s* 

On  the  contrary,  they  alledge,  in  behalf  of  thencgatirc, 

the  law  Reo^i  ^3,  Cod*  de  Fid.  and  thc'iawS,  ^.  1,  fi*.  dc  Lty* 

1.  above  cited.    The  law  Rcos  does  notappear  to  me  in^nif 

manner  to  decide  the  queliion  ;  but  the  lawft,  ^.  i^  .formal- 

Jy  decides  that  a  debtor  in  solidum  is  not  dilcharged  fromios 

^iabtlitgr  for  the  whole,  by  the  demand  of  the  crediior/Jr  his 

fart  i  fince.it  decides  that  the  creditor  notwithllamling  the 

demand  is  not  precluded  from  requiring  the  fur^ius  from 

either  of  the  debtors  and  confequently  not  from  him  even 

from  whom  he  had  lirft  demanded  his  part :  ^idysi  ad  auero 

partem  petierit  ?    Liierum  erit  ab  ahcrutr.o  rxUquum  petenm 

The  reafon  is,  that  as  debts  are  contradicd  by  a  concurrence 

of  the. will  of  the  crcdiior  and  the  debtor,  the  rekafe  can  ^b 

made  only  by  the  confent  to  the  contrary  of  the  fame  par- 

ties  ;  part  3,  du  3,  art*  K  ^.  3.     Hence  it  follows,  that  fujp- 

po&ng  the  demand  on  one  of  the  debtors  in  solidum  to  pay 

his  party  fliould  include  an  intention  in  the  creditor  to  rtleafie 

his  liability  for  the  whole  ;  as  long  as  the  will  of  the  debtor 

has  not  concurred  with  that  of  the  creditor,  as  long  as  the 

debtor  nas  not  acquiefced  in  this  demand  and  offered  in  coa« 

fequence  tliercof  to  pay  his  part,  this  demand  cannot  caiife 

any  ri^tit  to  be  acquired  lo  tiie  debtor  nor  caufe  him  to  be 

difchargcd  from  his   liability  in  svliduniy  and  confequently 

cannot  prevent  the  creditor  fram  augmenting  his  demand 

and  claiming  from  him  the  whole  of  the  debt.    In  tuis  thft 

prefent  cafe  differs  from  the  cafe  in  the  law  67  creditores^  ia 

>vhich  the  will  of  the  debtor  who  piiys  his  part  of  the  debt 

to  the  creditor  who  is  contented  therewith,  concurs  with 

that  of  ths  creditor  in  the  releafc  of  the  furplus* 

When  the  debtor  who  is  fued  for  the  payment  ofhii 
part,  before  the  creditor  has  au<;mentcd  liis  demand,  has 
paid  his  part  or  only  offered  indeed  to  pay  it,  it  appears  to 
nie  there  would  be  entirely  the  fame  reafon  to  decide,  as  in 
tho  law  Si  crcditoreSi  for  the  duchargc  of  the  liability  in  soli'^ 
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drm.  Therefore  I  think  that  thefe  Ii^  words  of  the  la^  8, 
)•  1,  i^.  de  Leg*  1«  idcmque  erit  if  si  dUr  partem  soivisset^ 
which  make  a  feparate  claufe  in  this  paragraph,  muft  be 
coDfincd  to  the  cafe  of  a  voluntary  pajment  made  without  its 
being  ezprefled  in  the  receipt  thai  the  creditor  haa  received 
for  his  part^  and  that  they  ought  not  to  be  extended  to  a  pay- 
ment made  in  confequence  of  a  fuit  againd  the  debtor  for  the 
payment  of  his  part, 

lake^nfcy  when,  upon  the  fait  of  the  creditor  againft 
one  of  the  debtors  in  soliium  for  the  payment  of  his  partj  a 
judgment  has  intervened)  by  which  he  is  condemned  to  pay 
his  part,  the  creditor  can  no  longer  demand  from  him  the 
fui*plus ;  the  judgment  has  fupplied,  in  this  refpe6t,  the  yfiYk 
of  the  debtor  in  the  acceptance  of  the  releafe  of  the  furplus: 
cum  injudiciis  quasi  contrahamusy  is^  Judicatum  quondam  nova- 
tionem  inducatm    This  is  the  opinion  of  Bacquet,  ibid*  n.  247. 

278.  When  there  are  more  than  two  debtors  in  solidumy 
does  the  receipt  given  to  one  of  themi  expreffing  that  it  is 
for  the  payment  of  his  part^  difcharge  from  the  liability  m 
9olidumy  all  the  debtors,  or  him  only  to  whom  it  is  given? 
The  authors  have  again  been  divided  on  this  queflion.     The 
ancient  do6lors  maintained  the  affirmative^  grounding  them* 
fclves  on  the  law  Si  creditor es^  above  cited.    Peter  de  L'E- 
toUe,    celebrated  profcfibr   at  the  univcrfity  of  Orleans, 
'commonly  called  Stella^  is  the  firft,  according  to  Alciat  ad 
dm  Leg*  who  maintained  the  negative.    His  opinion  feems 
to  be  the  mod  accurate,  and  moft  conformable  to  the  princi- 
ples of  law.     The  law  Si  crcditores  well  underflood,  is  not 
oppofed  to  it.     This  law   is  grounded   on  an  .agreement, 
which  is  prefumed  to  have  tacitly  intervened  for  the  dif- 
charge of  the  liability  in  solidum  between  the  creditor,  and 
the  debtor  to  whom  he  has  given  the  receipt.     It   is  one  of 
the  moft  pofitive  principles  of  law  that  agreements  can  cre- 
ate no  right  to  any  perfons  but  fuch  as  are  parties  to  them 
suproy  n*  SSyif  seq*    Hence  it  follows  that  this  could  pro- 
cure a  difcharf^e  from   the  liability  in  solidum  only  to  tke 
debtor  to  whom  he  gave  the  receipt,  who  is  the  only  one 
•  with  whom  he  treated,  and  it  cannot  give  any  right  to  the 
others  whom  Uie  creditor  had  not  in  view  in  Uus  agreement* 
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the  favor  which  the  creditor  was  wilting  to  fcew  to  one  of 
his  debtors  in  admitting  him  to  pay  the  debt  for  his  part 
only,  ought  not  to  prejudice  him  with  regard  to  the  others* 
Bonitas  creditoriSf  fays  Alciat>  ad  d.  L*  non  debet  esse  ei  caption 
sa  \  the  law  Si  creditores on  which  tl^e  antient  doC\ors  ground 
their  opinion}  has  no  reference  to  this  queiUon.  It  feema 
tvea  that  in  the  cafe  in  this  law^  there  were  but  two  debt- 
ors m  soUdum  ;  if  there  had  t>een  more>  the  Emperor  would 
have  faid  Rector  providebh^  ne  unus  pro  ceteris  exigatur*  Thefe 
words  ne  alter  pro  altero  exigatur^  defignate  two  debtors  onljy 
and  are  to  be  undcrflood  in  this  fenfe  :  ne  ober  qui  sohitp 
pro  altero  qui  nondum  solvit  exigatur* 

This  decifion  muft  be  followed  with  this  modificatioHy 
that  if  among  the  debtors  that  remain,  there  be  feme  infol- 
vent,  the  others  ought  to  be  difcharged  from  the  part,  whicli 
the  one  who  was  difcharged  from  his  liability  in  soUdum^ 
wt>uld  have  otherwife  been  liable  for  on  account  of  the  in* 
folvency  :  for  if  they  ought  not  to  be  benefited  by  this  dif- 
charge  they  ought  not  to  be  prejudiced  by  it.  We  muft* 
however,  admit  that  Bacquet,  ibid.  n«  245,  after  having  faid 
that  the  opinion  of  L'Etoile  appeared  to  him  to  be  equitable, 
avows  that  the  contrary  one,  which  is  that  of  the  ancient 
authors,  is  followed  in  the  Chatclet  of  Paris :  but  I  think 
this  is  an  error  which  ought  to  be  reformed,  If  it  has  not 
been  already. 

When  the  creditor  has  obtained  judf^ment  agalnft  one 
of  his  debtors  in  solidum  for  his  part  of  the  debt,  it  muft, 
according  to  the  fame  principle,  be  decided  that  the  judg- 
ment ought  not  to  difcharge  the  other  debtors  from  their 
liability  in  soUdum*  Cum  res  judicata  aliis  non  prosit ;  and 
that  they  may  only  require  that,  in  cafe  there  be  fome  of 
tlicm  iafolvent,  the  creditor  ihould  allow  them  a  dedu6tion 
of  the  part  which  the  debtor  whom  he  has  difcharged  would 
have  been  liable  for  on  account  of  the  in  folvency. 

279.  There  remains  for  us  a  queflion  to  examine  whe* 
thcr,  when  there  are  feveral  debtors  in  solidum  of  a  rent^ 
the  receipt  which  the  creditor  has  given  to  one  of  them  of 
%  certain  fum  for  his  part  of  the  arrearages  then  duCi  dif* 
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chrafgcs  him  from  his  liability  in  solidjm  Jar  the  fdture,  or 
only  as  to  the  arrearages  then  due,  for  which  the  receii>t 
was  given.  It  muft  be  decided  that  it  difchargcs  him  from 
hrs  liability  in  solidum  only  for  the  an^earages  due  and 
for  which  the  receipt  was  given,  and  not  for  the  future* 
This  decifioti  is  grounded  on  the  principle  above  cited,  Ife- 
mo  facile  prastimitur  donare.  Heilce  it  follows  that  we  6ught 
not  to  infer  from  the  receipt  given  by  the  creditor,  that  he 
intended  to  difcharge  the  debtor  from  his  liability  for  the 
wliole  debt,  unlefs  this  impfication  were  neceiTarily  to  arife 
and  it  does  not  neceflarily  arife :  for  from  the  creditor's 
haying  been  willing  to  allow  this  debtor  to  pay  his  part  of 
the  arrearages  that  were  due,  and  for  which  a  receipt  was 
fiv^n  for  his  party  it  follows  only  that  the  creditor  wa»  wUling 
t«  difcharge  Him  from  his  liability  in  solidum  for  thcfe  ar* 
rearages ;  but  it  by  no  means  follows  that  he  was  willing  to 
difcharge  him  from  his  liability  in  solidiim  for  the  rent  that 
was  to  accrue*  Such  is  the  dccifibn  of  Alciat  ad  d*  L.  Bac^ 
fuetj  ibid*  Urn  246. 

Neverthclefs,  if  during  the  time  required  for  the  pre- 
fbription,  (i.  e.  during  the  fpace  of  30  years)  the  debtor  had 
been  always  admitted  to  pay  the  arrearages /or  his  party  this 
debtor  would  acquire,  by  the  prefcription,  a  difcharge  from 
his  liability  in  solidum^  even  for  the  future.  Aldaty  Bacquetj 
ibid.  But  even  in  this  cafe,  as  Bacquet  obferves,  ibid,  the 
4ebtor  would  not  h^ve  acquired  the  right  of  redeeming  the 
rent  for  his  part  alone.  For  from  the  creditor's  having 
been  willing  to  difcharge  him  from  his  liability  in  solidum^ 
for  the  payment  of  the  arrearages,  it  by  no  means  follows 
tiiat  he  likewife  confented  to  the  divifion  of  the  redemption 
of  the  rent* 

§.  V. 

Of  the  cession  of  the  actions  of  the  creditor^  nohidi  a  debtor  in 
iblidum,  on  paying  the  ivlwle  debty  has  a "  right  to  demand* 

280.  The  debtor  in  solidumy  who  pays  the  whole  debt^ 
may,  if  he  choofes.  e>:tinguiih  the  debt  only  for  fo  much 
as  he  is  bound,  hirafe^f,  to  pay,  for  his  part,  and  without  re- 
courfe*    See  supra,  n.  264«    He  has  a  right  to  inHd  on  the 
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^cfC^on  of  the  creditor '3  aviious  for  tlnvfurplus  agaiaft  ht} 
co-debtors  ^  and  by*  tliia  ccfiion  jof  actions  he  is  pncfuniei} 
rotiicr  to  purch^fc  the  ciuLiu  of  the  credkor  ibr  the  furpluS| 
a«:iiin(l  his  cO'-debtors,  thaa  to  have  difcharged  it«  Crfdito/* 
noa  in  solulum  accepit^  sed  quodammodj  nomcn  creditor^  v€jtdJd^ 
L«  36)  fiPb  ttff  Fidejusp  . 

The  creditor  cannot  refufc  this  (bbrogatloD  ot  ceflit>tl 
of  his  a<:\ioi»9  to  the  debtor  in  solidum  who  ^ys  the  whoid 
debt,  when  he  requires  it  from  him ;  and  even  if  he  had  dif« 
tibled  himfelf  from  maXing  it  ag^ainfl  an/  of  them  he  -woul4 
impair  his  right  to  claim  ibr  the  whole  asi  haa  been  Ikidi 

Fufther,  when  the  crediror  has,  hj  the  a€l  of  p4yAi«nti 
required  the  fubrogation  ;  even  if  the  creditor  were  to  re* 
fufe  it,  the  debtors,  according  to  our  ufages,  would,  not  the 
Ie&,  enjoy  the  fubrogation,  without  fuing  the  creditor  to 
feaake  hira  yield  it-  The  law  fupplies  in  this  cafe  what  the 
treditor  ought  to  liave  done,  jind  fubrogates  the  debtor,  iw^ho 
has  required  the  fubrogation,  to  all  the  rights  and  anions 
of  the  creditor*  *•  ' 

2^//r/,  if  the  debtor  had  paid'wuhout  requiring  the  ful)- 
rogation  ?  He  eould  not  afterwards  criufe  himfclf  to  be  fub- 
togated  to  the  adlions  of  the  creditor.  For  the  abfolute 
payment  having  extiriguilhed  the  claim  with  all  the  rijjhts 
and  a3.:ons  rcfulting  from  it,  it  is  impollible  to  cede  to  hlni 
afterwards  what  has  ceafcd  to  cxift.  Si  post  solutum^  sine  ulh 
pactOy  omnt  quod  ex  causa  tutcix  debitur^  act  tones  post  aliquod 
intervallum  cesses  sintj  nihil  cu  ccssij/id  actuniy  turn  nulla  actio 
Muperfdit  ;  L.  76,  fl*.  deSoiut. 

The  Doctors,  among  other  texts  of  law,  ufually  cite 
this  to  fhew  that  the  fubrogation  docs  not  take  place  ipsQ 
JurCf  if  it  be  not  required  by  the  payment  which  is  made  by 

• 

the  debtor  in  solidumy  or  a  fccurity,  or  fome  other  perfon^ 

paying  what  he  owes  for  or  with  others  :  indeed  this  text 

feems  to  decide  it  in  words  formal  enough.    \ct  Dumoulii| 

in  the  firft  folemn  leclure  he  read  at  Dole,  has  pretended^ 

againft  the  opinion  of  all  writers,  that  a  debtor  in  solidum^  a 

fecurity  or  any  other  perfon  paying  what  he  owes  for  or  with 

K 


•« 
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Itnother,  was  in  confequence  of  the  payment,  ipso  jure  fub% 
frogatcd,  although  he  may  not  have  required  the  ftibrogation* 
His  rcafon  is  that  they  ought  always  to  be  prefumcd  to  have 
faid  only  on  condhion  that  they  ftxould  have  this  fubrogalion 
^hich  they  have  a  right  to  demand;  no  one  being  to  be 
prefumed  to  neglect  or  renounce  his  rights.     He  pretends 
that  the  cafe  in  this  law  76,  is  not,  as  they  have  all  thought, 
the  cafe  of  a  tutor  who  had  paid  the  balance  which  he  owed 
in  solidum  with  hia  co-debtors,  without  requiring  the  fubro* 
Ration  againd  them  ;  but  that  it  is  the  cafe  of  the  friend  of 
a  tutor,  who  had  paid  for  him  without  being  bound  for  the 
debt.    DumouUn  pretends  that  this  is  the  only  cafe  in  w^iich 
there  is  no  fubrogation,  when  no  mention  of  it  is  made  in 
the  receipt;  becaufe  in  this  cafe   the    creditor  not  bting 
bound  to  cede  his  a6Uon,  a  cefiionof  a6lions  in  this  cafe. is 
not  to  be  prefumed  if  it  be  not  exprefsly  agreed  upon.    But 
whenever  he,  who  has  paid,  had  an  intereil  in  paying,  and 
jiad  confoqaentiy.  a  right  to  the  fubrogatioH  of  the  creditor's 
actions  againd  thofe  for  or  with  whom  he  was  debtor  for 
what  he  has  psdd,  he  ought  always,  according  to  Dumouli% 
to  be  prefumed  to  have  been  fubrogated  ;  although  he  did 
not  require  the  fubrogation.    He  grounds  his  opinion  pria- 
cipally  on  the  law,  1,  ^.  13,  ff.  de  Tut.  ^  rat,  which  he  un- 
derftanda  in  a  fcnfe  quite  different  from  that  in  which  this 
text  has  always  been  underllood.     It  is  faid  si  forts  quis  ex 
facto  alter  ius  tutor  is  condemnatus  pr^stiteritj  vel  excommuni  ges* 
tUj  nee  ei  mandate  sunt  actionesy  constitutum  est  a  D*  Pio  iSf 
cb  Imperatore  npstro  Isi^  pctre  ejus^  uti lent  actionem  tutori  adversus 
contutorem  dandam*  Whereas  the  text  is  underdood  ordinarily 
of  the  a€lion  utilis  negotioriim  gestorum,  which  thefe  conilitu- 
tions  grant  in  this  cafe  to  the  tutor' againft  his  co-tutor,  in 
which  a6lion  there  was  a  diflTiculty,  becaufe  this   tutor,  in 
paying  that  to  which  he  was  condemned  in  his  own  name) 
tion  contutoris,  sedmagis  proprium  negotium  gessisse  videbatur  ; 
Dumoulln,  on   the  contrary,  undsrftands  this  text  to  be  of 
the  acUon  of  wardihip,  which  the  minor  had  againft  the 
Dtiier  tutor,  called  utilis^  becaufe  the  law,  utilitate  ita  suadente 
for  want  of  an  exprefs  ccflion)  fubrogates   to  it  the  tutor 
Nvhc  has  paid. 
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This  opinion  has  not  prevailed,  and  they  have  coiKinue4 
ft>  teach  in  th&  fchools  and  ta  decide  in  courts*  that  a  co« 
debtor  in  solidum^  a  fecunty  and  all  thofe  who  pay  what  they 
ouv  iov  or  witb  otherS)  are  only  fubrogatedto  the  a6Uona 
of  the.  creditor^  wh::n  they  have  required  the  fubrogationt 
The  reafon  is,  that  according;  to  a  principle  acknowledged  hf 
Du:njalia  himTelf,  no  fobrogation  is  made  ipso  jure^  unlefs- 
the  lavV  eKprelTes  it.  Non  transeunt  actiones^  nisi  in  easibus  juri 
exjiressis*  Ououulia  cannot  quote  any  text  o£  law*  eftabllib* 
ing  ia  tills  cafe  the  fubrogation.  The  law  1,  ^»  13,/*^  de  TuU 
l^t  ratmm*.  distr.  which  is  Uie  priru:ipal  ground  of  lu&opinioni 
r;  cs  not  edabliih  it,  tliere  b^ing  ua  aecethty  of  conitruing 
tilts  text  in  the  fenfe  in  which  DamouUadoes,  of  an  action 
utiiis  tutelK^  to  which  the  tutor,  who  has  paid)  might  be 
Aibrogated ;  and  the  text  may  be  underllood  in  a^fenfc  much 
more  natural,  of  the  aoVion  utilis  ne^otiorum  gestarum.  This 
text,  for  from,  eliabliihiiig  that  the  lubrogation  is  nude,  ia 
this  cafe,  ipsjjurc^  on  tne  contrary,  fuppoijss  that  it  is  not 
m.Jide«  Tiiis  is  the  natural  fenfe  which  the  law  76yffi  dc 
Sjiutm  prefeuts;  that  wliich  Duiajuliu  gives  to  this  law  is 
not.  The  law  3:^,  ff^  de  Fidcj.  and  the  law  LI,  Cod^deiiu 
aiinit,  ililL  lefs,  of  objcilloiu  Thcfe  laws  decide  that  the  fe- 
curity  who  has  CaiLed^  on  payings  to  caufis  himfelf  to  be 
fiibrogated,  has  no.  ac\ion  againit  his  co-fecurities ;  which 
very  clearly  fuppofes  that  he  is  not  iubrog^ted  de  jure^  withr 
out  requiring  the  fubrogation.  For  if  this  had  been  the  cafe, 
it  would  have  been  ufelefs  to  coufult  the  Emperor  Alexan- 
der to  know  whether  he  had  an  ailion.  lu  vain  would  it  bo 
fnid,  iafapport  of  the  opinion  of  Dumoulin,  that  the  debtor 
in  solidam-  having  a  right  to  caui'e  hinxfclf  to  bt;  fubrogar^^d 
to- the  aclion  of  his  creditors  a^^ain^  h's  co-debtors,  ouijhf 
not  to  be  prefam^d  to  liave  renounced  this  right,  becuule  no 
one  is  prefumed  to  renounce  hia  nghts-  The  anfwer  is,  that 
this  right,  confiding  of  the  more  faculty,  which  he  har>,  of 
requiring  the  fabrogatiji^,  which  he  may  ufo  or  forbear 
to  ufe,  it  is  not  enoughs  that  he  be  not  to  be  presumed  to 
have  renounced  his  right,  it  oaght  to  appear  that  he  ufed 
this  f«»culty,  which  does  not  appear,  if  he  has  not  declared 
it.    The  debtor  wlio  pays,  having  another  motive  in  payiq^ 
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ftuDi  to.  acquire  the  fubrog^on,  viz.  that  of  avoiding  th% 
fait  of  his  creditor  and  difcharging  his  perfon  and  his  pra<% 
perty.  The  paynxent,  which  he  makes  without  reqairin*^ 
the  fabrogation,  fhews  only  that  he  wUhed  todifcharge  him^ 
fcifj  not  that  he  intended  to  acquire  the  fubrogat^on.  Be* 
iidesi  if  it  thauld  be  fuppofcd  that  he  had  the  intention  ta 
acquire  the  fubrogation,  this  intention >  kept  withi^  himfelfy 
vould  not  be  fufficient ;  his  right  coniiding  of  the  faculty  of 
requiring  it,  tliq  fiibrogation  9annot  take  place,  when  he 
iocs  not  require  it.  It  is  true  the  law  grants  it  if  the  credi- 
tor fails  to  yield  it ;.  but  in  order  to  fay  that  there  is  m 
faliure  in  the  crecitor,  he  ought  to  have  been  put  in  arrear 
to  yield  it)  \y/  the  demand  which  tlie  ci^ditor  ought  tomake^ 
It  is  for  this  reuion  that  madi:rn  authors  have  dontinued  to 
follow  the  coalman  opinion « 

RcnuHon,  Traitc  dcs  Subrogations^  cJu  7,  «•,  68,  ^  ch,  9^ 
H,  7,  nr^aintains  tlus  Jaft.  oi-inion-  it  has  been  followed  alfa 
in  a  number  of  adjudged  cafes.  There  is  one  of  them  of  the 
aetU  of  Au;^uft,  1706,  reported  in  the  iifth  volume  of  the 
yuurnal  cits  Audiences^  in  \^hich  it  was  determined  that  a  fc-. 
curity,  having  paid  without  requiring  tt»e  fubrpgation,  was 
pQc  lubro|^iitwd  to  the  actions  of  the  creditor,  and  that  he 
had  confequ  :ntly  no  aclion  againft  the  M'iie  of  the  debtor^ 
who  had  bound  herfeU  to  the  creditor  for  tiie  rjjtuni  of  her 
hulband  to  prifon,  or  to  pay  for  him^ 

There  arc,  however,  ct^rtaln  cafes  m  wliich  the  fubro- 
gatiou  takes  plAcc  ipsj  jure*  tScc  Intr,  uu  tit,  20.  Cout^ 
U' Or  leans*  c/:,  1,  §•  'J^ 

231.  The  debtor  in  soliium  who,  in  paying,  has  required 
the  fubrpgation,  is,  for  the  furplus  of  that  for  which  he  was. 
debtor  on  liis  own  account  and  without  recourfe,  fubrogated 
to  tlic  aClions  of  the  creditor,  not  only  againft  his  co-debtors^ 
but  agahiil  their  fecurities,  if  tlicy  have  given  aiiy  to  the 
creditor,  lie  13  fubrogated  toall-the  privileges  and  rigbta 
of  hypothecation  attached  to  the  adliona  of  the  creditor,  and- 
he  may  excrcil'e  them,  even  againft  third  perfons,  as  well 
as  the  creditor,  of  whom  \\^i% procurator  in  rtm  ^wam; might 
have  done* 
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"When  ihfitt  are  feveral co-debtors, as £>  example,  when 
$f%  obligatioA  bas  been  contracled  in  soUdum  b\  four  perfcns^* 
it  is  a  queiiioQ  much  controverted,  whether  one  of  the  lour 
urbo  has  paid  the  whole   debt|  with  fubrogatioo,  may  fue  • 
each  oi  his  co-debtors  lor  the  whole  debt,  dedudUng  only  the 
foarta  p:irtY  with  which  he  was  himfelf  chargeable,  and  for 
which  he  could  not  be  (abrogated,  or  whether  he  can  only* 
fue  each  of  them  for  Ihs  fourth  part  ?  The  queftion  was  aur 
ciently  d^dd^d  in  favor    of  the  iirii  opinion.     Indeed  4t 
feems  at  firll,  that  as  the  debtor  is  by  the  fubrogation  pro* 
curator  in  rem  sua .71  of  the   creditor,  he  may  ufe  the   actions 
of  the  creditor  a^ai-iil  each  of  his  co-debtors  for  the  whole 
as  the  creditor  hiniiclf  might  have  done.    However,  the  late 
d^icifions  ha,ve  b'jcn  for  the  other  opinion.    One  of  them  is 
reported  in  the  Journals  duPalaio^  tjm»  \.  p,  6 15,.  of  the  22d 
of  February,  165Q,  which  was  followed  by  another  of  Sep- 
tembers,  1674.     The  reafonis,  that  olherwiie,  there  would 
be  a  circuity  of  i^^lions,  for  the  one  of  my  co-debtors  from* 
whom  I  may  have  exacted  (he  whole  debt  with  a  dedu6lioa 
of  my  part,  would  have  a  right,  on  paying,  to  be  fubro^ated 
to  the  actions  of  the  creditor,  deducliug  the  part  for  which  ' 
he  is  himfelf  liable  ;  and  in  virtue  of  this  fubcog^ation,  he' 
would  have  a  right  to  demand  from  me,  with  a  dedu6lton  of 
his  part,  what  he    may  have  paid  me,  fmce  I  am,  myfelf, 
bound  fo.*  the  whole.    I  could  not  fay,  to  defend  myfelf  a- 
gainil  this  circuity  of  aclioiis,  that  1  am  no  longer  a  debtor, 
having  paid  the  creditor  ;  for  by  means  of  the  fubrogatiou 
the  payment  1  made  has  only  cxtiaguilhed  the  debt,  for  fo 
much  of  ii  as  I  was  myioif  chargeable  with,  and  not  for  the 
furplus  I  by  means  of  the  fubrbijationr  1  have  rather  acquir- 
ed the  creditor's  claim  for  the  furplus,  than  difchargcd  it* 
Bat  being  reimburfed  by  my  co-debtor  who  would  alfo  re* 
quire  the  fubrogation,  this  claim  for  the  furplus  wiili  the 
deduction  of  tlie  part  with  which  he  himfelf  is  charjcabk*» 
would  pafs  to  the  perfon  of  this  debtor.    It  would  be  no  Ion- 
gcr  I,  but  he,  who  would  be  procurator  in  rem  sucr^  of  the 
creditor,  and  who  in  this  quality  wo\ild  have  a  right  to  ufc 
agaiqfi  me  the  actions  of  the  creditor  fpr  this  furplus  and 
\o  make  me  return  ^vhat  he  had  paid  me. 
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When,  after  I  have  paid  the  whole  with  fubrogation^ 
there  is  amoug  my  co-debtor$  one  who  is  infolventy  and  fronor 
whona  I  canoot  recover  the  part  of  the  debt  for  which  he  is. 
liable,  this  infolvency  ou^ht  to  be  divided  between  thofe  wh» 
are  folvent  and  myfelf ;  equity  not  permitting  that  after  hav* 
ing  paid  alone  the  whole  debt,  I  ihould  alone  bear  this  in- 
folvency. 

§•  V  I. 

Cfthe  actions  which  the  debtor  in  foUdum  who  has  paid  without 
subrogation,  may  have  in  his  own  right  against  his  co^ebtors* 

232.  Though  a  debtor  in  soliJum  has  omitted,  on  pay- 
ing, to  require  the  fabrogation,  he  is  not,  however,  dcfti- 
tutc  of  all  reinedy,  and  has  in  his  own  right,  ai^ainll  each  o£ 
his  co-debtors,  anacuonto  recover  the  part  of  the  debt  with 
which  each  of  thcfc  co-debtors  is  charge  •ible. 

The  a£iion  is  different)  acoording  to  the  different  caufes 
from  wnich  the  debt  proceeds. 

^  When  the  debt  in  solidum  is  contracted  by  fevcral  per- 
fons,  for  a  joint  affair  ;  as  when  feveral  perfons  have  bought 
together  a  plantation,  for  the  payment  of  the  price  of  which 
tikiy  bound  thcmfelves  in  solidum^  or  when  they  have  bor- 
rowed a  fum  of  money  which  they  have  employed  in  a 
common  fpeculation,  or  which  they  have  divided  among 
themlelvcs,  and  they  bound  themfoivcs  in  solidum  to  repay 
it ;  in  this  and  the  like  cafes  the  debtor  in  solidum  who  has. 
paid  the  whoU,  has  againU  each  of  his  co-debtors  the  ac- ' 
tion  pro  socio. 

He  has  this  a^on  againfl  each  of  them,  for  the  part 
which  each  has  had  in  the  joint  aflair  that  has  occaiioned 
the  debt,  each  of  them  bein^  liable  for  the  debt  for  thia 
part. 

If  one  of  them  was  infoivent,  he  who  has  paid  the 
whole  has,  beHdcs,  an  a6\ion  againil  each  of  thofe  who  are- 
folvent,  to  recover  fo  much  as  each  ought  to  bear  of  the  iti-^ 
folvcnt's  part;  and  each  is  to  bear  pro  rata  his  proportion  o£ 
that  part,  according  to  the  Ihai-e  he  had  in  the  joint  con- 
cern.   For  the  infolvency  oi  one  of  the  (actnecsy  is  a  parl^ 
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Acrfhip  lofs.    This  lofii,  therefore,  ou^ht  to  be  born  bj 
cuch  p^rtaer,  in  proportioa  to  his  Ihare  in  the  partnerlhip* 

This  will  be  illadratod  by  an  example,  Finge.  Six  pcr- 
fons,  Peter,  Pauly  James,  Andre  .v,  Johu  and  Thomas  pur- 
chufe,  together,  a  quantity  of  goods,  of  the  value  of  one 
thoufand  livres,  for  the  payment  of  the  price  of  which  thejT 
bi'.id  themfelves  in  solidum  to  the  feller.    They  divide  them 
among-  themfelves.   Peter  takes  half  on  his  own  account  and 
15  CtW^ed  with  one  half  of  the  price.    The  five  others  di* 
vide  the  other  half  among  themfelves,  in  equal  ihartf  s.    Tho- 
Hias  pays  the  whole  debt  without  fubrogation*    Andrew  is 
infoivent.     Thomas,  who  has  paid  the  whole  debt,  has  re« 
courfe  againd  his  folvent  co-debtors  iirft,  for  the  part  with 
which  each  was  chargeable  of  the  whole  debt ;  viz*  againft 
Peter  for  five  hundred  livres,  and  againft  Paul,  James  and 
John  for  one  hundred  each ;  and  further,  he  will  »have  re* 
courfe  againd  each  of  the  faid  four  co-debtors,  for  the  par( 
which  each  of  them  ought  to  bear,  on  account  of  the  infoU 
vent  debtor,  according  to  t  le  repartition  which  ought  to  be 
made  among  them,  pro  raia^   in  proportion  to  the  (hare 
which  each  had  in  the  debt*     Thus  the  part  of  the  debt 
with  which  Peter  Is  chargeable,  being  the  quintuple  of  that 
with  which  each  of  the  other  debtors  is  chargeable,  he  oughtf 
therefore,  to  bear,  of  the  hundred  livres  the  part  of  the  in« 
folvent  debtor,  the  quintuple  of  that  which  the  other  folvent 
debtors  ought  to  bear.    Tlie4'efore  this  fum  of  one  hundred 
hvres  is. to  be  divided  into  nine  parts,  of  eleven  livres,  two 
deniers  and  two-ninths*    Peter  ought  to  bear  five-ninths  or 
fifty-five  livres,  one  fous.  Thomas,  who  has  paid  the  whole 
debt,  will  have  a  further  claim  for  fifty  livres  and  one  fous 
againft  Peter,  and  for  eleven  livres  and  two  deniers  agamft 
each  of  the  other  folvent  co-debtors,  viz*  Paul,  James  and 
John  :  and  the  reft  will  be  extinguiihed  by  confui.cn*  « 

When  the  affair  for  which  the  deal  was  contracted  bf 
feveral  perfons  who  bound  themfelves  in  sjliJi.n^  concerns 
only  one  of  them  ;  though  they  are  all,  with  regard  to  the 
creditor,  principal  debtors,  yet  with  regard  to  them,  he 
whom  alone  the  affair  concerned,  is  the  only  principal  debt- 
or and  the  otherttfe  as  his  fecurities.    For  example.  If 
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peter,  James  and  John,  borrow  a  fum  pf  money,  %'hlcirt1i^y 
l?ind  themfeives  in  solidum  to  repay,  aud  Peter  retains  thcj 
n^iiole  fum,  Peter  is,  with  regard  to  his  ca-debtors,  the 
only  principal  debtor.  If  he  difcharges  the  whole  debt,  he 
wi41  have  no  recourfe  againil  his  co-debtors,  who  bcca^ 
debtors  with  him  merely  to  fervc  him :  on  the  contrary,  if 
Barnes  has  difcharged  the  whole  debt,  he  will  have  the  ac^. 
tion  mcndati  againft  Peter  lo  claim  the  whole  from  him,  as 
a  fecurity  has  this.  a6lion  againil  the  principal,  whea  he> 
the  fccurity)  has  paid  the  whole  debt. 

*  •  •    . 

But  in  cafe  of  Peter's  infolvency,  will  James  wlio  has 
paid  the  wh^le,  have  an  lt6lion  againft  John  to  recover  thd. 
half?  This  depends  on  the  deciilon  of  the  queftion,  whether 
the  fecurity  has  an  a6tion  againft  his  co-fecurities  ?  See  tbit 
queftion,  in/ra^  cJu  6,  )•  7^  art.  4* 

When  the  debt  in  solidnm  has  for  caufe  a  donation,  /rrf  jj 
Irhenttro  or  three  pcrfons  have,  by  a  contract  bf  marriage, 
^iven  to  one  a  certain  fum,  which  they  bound  themfelvcs 
in  solidum  to  pay  him,  and  of  which  one  of  them  has  paid 
fhe  whole,  he  cannot  in  this  cafe  have  for  it  the  aclion  firt^ 
socio  agiunft  the  co-debtors :  lor  a  partnership  may  indeed 
be  contracted  in  purchaling  together  and  in  felling  toother, 
but  not  in  giving  together ;  partncrlhip  being  in  its  na- 
ture a  contraJl  which  is  mide  lacn  in  comnune  qutrcndt\, 
causai  The  aclion  which  he  who  has  paid  the  whole,  has 
hi  this  cafe  againft  his  co-debtors,  is  the  a^Vion  nvandcti  t 
for  in  this  initance  each  of  the  donors  is  doner  and  debtor 
for  himfclf,  only  for  his  part ;  and  he  is  in  regard  to  the  fui-w 
plus  as  a  fecurity  and  mandatary  :  he  h:ia  therefore  againil 
them  for  the  furplus,  the  action  mandutiy  fuch  as  a  fecurity 
has. 

When  the  debt  in  solidum  proceeds  frctn  a  tort,  puta^ 
when  feveral  have  been  condemned  in  solidum  for  the  pay* 
mcnt  of  a  certain  fuiri,  the  civil  reparation  of  a  tort  which 
they  have  comniittod  together  ;  he  wJio  has  paid  the  whole 
cannot  have  ac^winil  his  co-debtors'  oitlier  the  ac~ii©n  pro 
socio  or  the  aclion  mandaii :  Ncc  cnim  ullj  societas  mdleficiorum  i 
L*  ly^.  14)  S*  TuU  ^  rat.  Ncc  societas  ant  mandatumjlagitiosx 
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re'iulias  vires  habet ;  L.  35,  §.  2,  contr.  empt»  Ret  turpis  nid* 

lum  mandatum  tst ;  L.  6,  §•  3,  ff.   mand.    Actordiii|^  to  thl^ 

exa£t  principles   of  the  Roman  Jurills,  the  debtor  who  has 

paid  the  whole,  has  not  in  this  cafe  any  recouiTe  againfl  his  ^ 

co-debtors.  . 

According  to  our  pradlice,  which  is  more  iudulgenti 
there  is  granted  m  this  cafe,  to  him  whb  has  paid  the  wholes 
an  action  againd  each  of  the  co-debtors,  to  recover  from  him 
his  J>art.    See  Papotiy  liv»  24,  fk  12,  n*  4;    This  %6tion  does 
not  arlfc  from  the  tort  which  they  have  committed  toj^ether  ; 
nemo  enim  ex  delicto  consequi  potest  actionem  :  It  arifes  from  the 
payment  which  one  of  the  debtors  has  made  of  a  debt  whick 
he  owed  in  common  with  his  co-debtors,  and  from  equity^ 
whieb  does  not  permit  that  his  co-debtors  fhould  profit  at 
Wis  expence  by  the  difcharge  of  a  debt  for  which  they  were 
as  much  bound  as  he.    This  is  a  kind  of  action  utiiis  negottO" 
runt  gestorum^  founded  upon  the  fame  principles  of  equity 
on  which  is  founded  the  a6lion  that  is  given  in  our  jurifpru- 
dence  to  the .  fecurity  who  has  paid,  kgainft  his  co-fecuri* 
Ues.    See  infra^  ch*  6,  ^.  7,  art.  4» 

»>g  ■'    ■    ^'i        ■     -     g» 

CHAPTERIV, 

Of  soma  particular  kinds  of  obligations  tontidered  taith  tegari  tt 


the  things  which  mukethe  object  ofthemt 


A 


.MONG  the.divifions  of  obligations  with  regai^  to 
the  things  that  are  the  obje6\  of  them,  vthich  we  have  no- 
ticed suproy  chm  1,  §•  5,  we  have  faid  that  there  were  obli- 
gations  of  a  certain  thing,  as  to  give  a  certain  horfe ;  and 
obligations  of  an  uncertain  and  indeterminate  thing  of  a 
Certain  kind,  puta^  that  to  give  a  horie  indeterminately. 

We  have  faid  alfo  that  there  were  dividble  obligations 
and  others  indiviiible.  We  (hall  treat  here  in  a  previour. 
fe£lion  of  the  obligations  of  an  indeterminate  thing  of  a 
certain  kind  m^  a  fubfequent  ona,  of  divilible  and  indivifibk 
obligations* 
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§.  I. 

Of  the  obltgation  of  an  indeterminate  thing  of  a  certain  kind* 

S83*  What  is  abfolutely  indeterminate   cannot  be  the 
6bje6l  of  an  obligation;  supra^  n.  138,     For  example,  it 
I  havo  promifed  you  to  give  you  somethings  M'ithout  faying 
what,  therie  does  not  refult  from  thispromife  any  obligation. 
But  one  may  contrafl  the  obligation   of  an  indeterminate 
thing  of  a  certain  kind  of  things ;  as  when  one  obliges  him- 
felf  to  another  to  give  a  horfe,  a  pair  of  piftols,  without  de- 
termining what  horfe,  what  pifiols.     The  individual  thing 
which  makes  the  obje6l  of  thefe  obligations  is   indeter- 
ibinate  ;  but  the  kind  in  which  this  individual  thing  is  to  be 
taken,  is  certsun  and  determinate  :  thefe  obligations  are  In- 
determinate quoad  indtviduum^  though  they  are,  quoad  genus^ 
,  a  determinate  obje6l* 

Thefe  obligations  are  more  or  lefs  indeterminate,  ac- 
cording as  the  kind  in  which  the  thing  is  to  be  taken  is 
more  or  lefs  general.  For  example.  If  one  has  bound  him- 
felf  to  give  mc  a  horfe  of  a  certain  breed,  the  obligation 
being  confined  to  a  horfe  of  this  breed,  is  lefs  indetermi- 
X|ate  than  if  he  had  bound  himfelf  (imply  to  give  me  a 
horfe. 

In  thefe  obligations,  each  of  the  things  comprifed  in 
the  kind  in  which  the  thing  due  is  to  be  taken,  is  infaatUate 
solutionis^  provided  it  be  good  and  merchantable  ;  but  not 
in  obligatione  :  for  there  is  not  indeed,  any  individual  thing 
of  the  kind  which  the  debtor  may  not  pay,  yet  there  is  n6ne 
ihat  may  properly  be  demanded  from  him. 

There  is  indeed  one  of  the  things  of  this  kind  which  is 
due  ;  for  the  obligation  mull  have  an  obje6l :  but  this  thing 
is  not  any  one  of  the  in'dividual  things  in  conereto  \  it  is  a 
thing  of  this  kind  confidered  in  abstractor  by  a  tranfcendent 
idea  which  makes  ab(lra6lion  of  the  individuals  which  com- 
pofe  the  fpecies  or  of  the  fpecies  comprifed  in  the  genus ; 
it  is  an  uncertain,  indeterminate  thing  which  will  be  deter- 
tninedonlyby  the  valid  payment  which  may  bo  made  of  one 
of  the  individual  thinnrs. 
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It  is  true  that  this  thing,  thus  confidered,  is,  until  it  be 
determined  by  the  payment,  a  thing  %yhich  exiils  only  in 
idea ;  but  we  have  feen  supra^  that  things  which  exifl  oijy 
in  idea  may  be  the  obje6l  of  obligations,  obligations  beings 
themfelves,  ideal. 

« 

This  principle,  which  we  give  from  Dumoulin,  Traeu 
de  Div,  b*  hid*  p.  2,  qutsst.  5,  in  regard  to  the  obje6l  of  an 
obligation  of  a  thing  included  in  a  certain  kind,  appears 
more  juft  and  proper  than  that  of  thofe  who  think,  that  thefc 
obligations  have  for  their  object  all  the  individual,  things 
compriCed  in  the  fpecies  or  genus,  fo  that  each  of  all  tliefe 
individuals  ia  due,  non  quidem  determinate^  but  under  a  fort 
of  alternative  or  conditioni  si  alia  res  ejus  generis  non  soU 
vatur. 

Hence  it  follows,  L  that  when  a  thing  of  a  certain  kind 
is  due  indeterminately,  the  creditor  is  not  well  grounded  in 
demanding  determinately  any  one  ot  the  things  compri&d 
in  this  kind  ;  but  he  mufl  demand  generally  and  indeter- 
minately one  of  thefe  things. 

It  folio wa,  IL  that  the  lofs  of  the  things  of  this  \Ci\\\ 
which  happens  Clnce  the  obligation  has  been  contracted, 
does  not  fall  upon  the  creditor  :  iqr  the  things  which  periih 
are  not  thofe  which  were  due  him  ;  and  it  fuffices  that  fome 
one  of  them  remains,  for  the  obligation  to  continue. 

Obferve  however,  that  if  the  debtor,  in  order  toi  dif- 
charge  himfelf  from  his  obligation,  had  offered  to  the  cr<i- 
ditor  one  of  the  things  of  this  kind,  good  and  merchant-^ 
able,  and  had,  by  a  judicial  fumtnons,  put  the  creditor  in 
arrc^  to  receive  it,  the  lofs  which  Ihould  afterwards  hap- 
pen in  regard  to  this  thing,  would  fall  on  the  creditor,  as 
the  debtor  o.ight  not  to  fuffer  from  the  delay  of  the  cveditor, 
and  the  debt,  indeterminate  as  it  was,  has  been,  by  the 
offer,  rendered  determinate  in  the  thing  offered  ;  L.  84,  5^ 
Zy  «.  de  Leg.  K 

284,  In  regard  to  the  tilings  wjvch  the  debtor  of  a  tlUng 
of  a  certain  kind  may  validly  offei*  in  order  todifchargc  him- 
felf from  his  obligation^  obferve  that  U  is  ncQefla^y  they 
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iftould  be  good  and  merchantable ;  L*  ZS^inJinCy  S.dcSoluU  i 
which  is  to  lay,  that  they  have  no  material  defe6t.  He  w^o 
pwes  a  horfe  indeiefnEiinately)  is  not  admitted  to  offer  a  horfe 
that  is  blind  in  an  eye,  lame,  or  Qiort-vinded,  &c*  nor  one 
that  is  very  old.  Yet,  if  the  thing  have  no  material  defe^, 
and  the  debtor  can  transfer  the  irrevocable  property  in  it  to 
the  creditor,  he  may  give  fuch  a  thing  of  the.  kind  as  (ic 
pleafe$ ;  L^  7^2  ^.  5,  ff.  cU  Soiut% 

May  he  give  a  thing  whi<;h  could  not  have  been  validly 
promifed  to  the  creditor  toward^  whom  the  obligation  bad  been 
contracted  i   Iqv  example*  If  I  have  obliged  myfclf  to  give 
you  a  horfe  indeterminately,  may  I  difcharge  myfelf  from 
my  obligation  by  giving  ybu  a  horfe  ^luch  belonged  to  you 
at  the  time  of  the  contrac^,*and  which,  having  been  fince 
fold  by  you,  has  become  my  propertv  ?    Pumoulin  decide  & 
for  the  aitirm&tive ;  and  in  this,  this  obligation  differs  from 
that  by  which  I  have  promiltd  a  horfe  indeterminately  un- 
der the  alternative  of  another  thing ;  for  in  this  lail  cafe,  as 
my  obligation  could  not  exift  with  regard  to  a  thing  whiqh 
belonged  to  you,  there  was  no  other  thiag  due,  and  confe- 
quemiy  no  plher  thing  which  I  could  pay.    But  in  the  obli- 
gation  to  give  you  a  horfe  indeterminately,  no  individual 
horie  being  due,  and  every  horie  being  injucuitate  solutioiiL^ 
rather,  than  in  oOii^ationHj  it  lufHc<jrs  that,  at  the  time  of  pay- 
ment, the  horfe  which  I  give  you,  to  difcharge  myfclf  from 
V^y  obligation,  no  longer  belongs  to  you,  and  that  it  belongs 
^o  me,  lor  the  p^iyment  of  the  horfe  to  be  validly  made  td 
you.    This  is  plainly  decided  by  Marcellus,-Hi  the  law  72,  ^, 
4,  ff.  de  Soiut.    Jit  qui  hoininem  dart  stipulaius  cstf  unvm  ttiam 
^x  his  qui  tunc  stipulator i  servicrunt  di^ndo  promissory  iiburaturn 

It  muft  be  admitted,  however,  that  the  law  66,  L  3,  ff, 
dc  Leg,  2,  which  is  fronfL  Papiuian,  declares  the  contrary. 
^um  duohus  \c${amtntis  homo  gtnerc^tim  Ic^atur ;  qui  solvtui^ 
'  altera  ie^aiuri  /actus  esty  qvamvii  postca  sit  alicnctusy  ub  altt'o 
hxrede  idem  sohi  non  poterit  e^demqiie  ratio  sitpuJationis  e^t  ; 
hominis  enim  legatuniy  orationis  cowpetidio  :tingtilvs  f.owijus  ca.^ 
tinetj  utquc  ab  initio  non  ^ojisistit  iji  his  qui  r-gi:tut.'i  fi  cruntp 
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ita  jyustra  sjivitur  cvjus  dom  inium  postea    ^  aterins .  adeptus  edt^ 
tametsi  dominus  esse  de^ieritm 

Dumoulin,  Tract,  de  Dhm  15*  ind.  p.  2,  n.  102,  according 
to  his  cuftom  of  making  the  haws  lUbfervient  to  his  decifioD9» 
diilorts  this  law.  He  la)S  that  the  decilion  of  this  law  mtifl 
be  confined  to  the  particular  inllance  of  two  legacies  made 
of  a  thing  of  a  certain  kind  by  two  teilators  to  the  fame  perfon» 
or  of  two  gratuitous  promifes  of  a  thing  of  a  certain  kind4 
clothed  in  the  form  of  a  flipulatioDy  made  by  two  donon 
to  the  fame  perfoii :  that  it  is  by  a  particular  reafon  thatm 
lliis  inflance  the  fame  thing  which  has  bteitpaid  to  the  lega* 
tee  or  donee  in  difcharge  of  the  fird  legacy  or  firft  gift,  caa 
ao  longer  be  paid  in  difcharge  of  the  other  legacy  or  gift* 
nc  scilicet  viJeretur  offendi  juris  reguja:  Non  possunt  du^ 
caus€  lucrativx  in  eadem  re  ^'  14  eadem  persona  concurrertz 
but  that  from  this  law  we  oilght  not  to  make  a  general  de« 
cifion :  that  in  all  tbc  obligations  of  a  thing  of  a  ccrtai|i 
Iw'md,  the  things  oi  this  kind  which,  when  the  obligation 
was  contracted,  belonged  to  him  towaids  whom  it  was  coq- 
tracled,  or  which  have  belonged  to  him  Unce,  ought  to  be 
prefumed  excepted  from  tliis  obligation^  and  cannot  there* 
fore  be  paid  to  himi  although  they  no  longer  belong  to  him* 
Finally,  he  fa^s  that  in  this  law  tliefe  words,  hjminis  legatum^ 
orationis  compendiOy  singulos  homines  contineL,  do  not  A^nify 
that  all  tiifi  liAves  in  the  world  are  each  in  obligatione  legati^ 
under  this  condition,  si  alius  n  n  sohatur ;  but  that  the/ 
(i;;nify  only  that  all  the  (laves  in  ti%e  World  arc  infacuhate 
sjtutionisy  and  that  the  legacy  may  be  performed  and  dif* 
charged  in  iingu^is  homimbus*  This  interpretation  appears 
to  me  coatrary  to  the  natural  fenfe  of  the  tes^t.  I  would  ra« 
ther.  In  recognidng  a  true  antinomy  betwe^  this  law  and 
the  law'72,  as  Ant.  Faber  %nd  Bachovius  have  done,  aban« 
don  the  deciQon  of  Papinian,  as  founded  on  the  falte  princi« 
pie  that  the  obligatioii  of  a  thin;^  of  a  ceitatn  kind  includes^ 
alternate  {JT  orationis  chmpehdio^  that  6f  all  the  individual 
things  which  are  fuCceptiblcr  of  it,  and  I  would  rather  adopt 
the  deciiion  of  Marcellus,  in  th;i  la.v  72,  ^.  4,  above  cite'l, 
for  the  reafons  bef<:)rc  ailed gcd.     Cujas,  upon  thclc   law3| 
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bas  taken  an  opinion  diametrically  oppofite  to  that  of  Dc- 
moulin :  and  to  reconcile  what  Marcellus  fays,  in  the  law 
72,  de  Soiut.  with  what  Papinian  faya  in  the  law  66,  ff. 
de  Leg.  1.  he  makes  an  alteration  in  the  X.ctt  of  this 
law,  66  ;  but  the  end  of  the  paragraph  (hewa  the  falfity  of 
this  iaaovatiou  in  the  text,  which  is  beiides  without  foun- 
datioji.  « 

3d5.  When  the  debtor  of  a  thint^  of  a  certain  kind  has  paid 
%  certain  thing  which,  through  error,  he  thought  was  deter^* 
.ttunaXely  due,  he  has  aright  to  claim  it  back,  onofFering  to 
.give  another  •  fer  tlaving given  this  thing  in  payment  of  his 
.obligsUion  of  a  thing  of  a  certain  kind,  only  under  the  falfe 
perfuafion  that  he  owed  tliis  thing  determinatcly,  he  has 
paid  what  he  did  not  owej  and  confcqucntly  locus  est  con-- 
dk$ieni  indebiti  ;  L*  32,  §.  3,  if.  de  iJjnJ.  in.L 

On  the  Indivi&bility  of  the  payment  of  obligations  of  a 
tfiing  of  a  certain  kind,  fee  infra.  Fart  1,  c/t,  1,  art.  6,  §.  3. 

246.  Whether  the  obligation  be  generis  geheralissimiy 
as  when  one  has  obliged  himielf  to  give  a  horfe,  generally  ; 
or  whether  the  obligation  be  generis  subahernty  aut  generis 
iimitatiy  as  when  one  has  obliged  hinifelf  to  gl\e  one  of  his 
horfes  i  all  we  have  hitiicrto  faid  applies,  provided  the  a- 
greemcat  does  not  contain  any  claufe  which  takes  a^ay. 
the  choice  from  the  debtor* 

But  when  by  a  particular  claufe  in  the  agreement,  the 
choice  is  granted  to  the.  creditor  ;  as  when  one  has  obliged 
himfelf  to  give  me  one  of  the  dogs  of  his  kennel  at  my 
choice ;  in  this  cafe,  although  the  agreement  includes 
principally  the  abfolute  pbligation  to  give  a  dog  indetermi* 
nately,  yet  it  may  alfo  be  laid  that  in  virtue  of  the  claufe 
which  grants  me  the  choice,  e|^h  of  the  dogs  of  the  debt- 
or's kennel  is  due  me  under  a  fort  of  condition,  which  is  the 
choice  I  may  make ;  l;nce  in  virtue  of  this  claufe  there  is 
no  one  of  them  which  I  may  not  require.  Therefore  the 
debtor  is  in  this  cufj  bound  to  keep  them  all  for  me  until 
I  may  make  my  choice  ;  he  cannot  until  this,  without  con- 
travening his  obligation,  difpofe  of  any  of  them*  Arg.  L.  3> 
A  Sj,^i  ^  a  quit,  man*  Si  iiidistinctc  honu)  sit  legaius^  non  ^test  ^ 
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^^rfSj^osdam  manumit tendo,  cverfere  jus  eiecthntsi  namqup^ 
dammodo  stnguli  sub  condiilone  Ugati  ^id^ntur* 

It  cannot  be  faid  in  the  fame  manner,  when  the  debtor 
has  the  choice,  that  each  individual  is  comprifed  in  the  ob- 
ligation, m  cafe  the  debtor  choofes  to  give  one  rather  than 
toother ;  for  it  is  not  in  the  faculty  to  pay  one  thing  rather 
than  another,  but  in  the  right  to  require  it,  that  the  obliga^ 
tioa  confifts,  This  is  the  difference  which  Dumoulin  eftab- 
Kihed,  Tract  de  Dk.^ind  part.  2,  ».  112, 113,  114,  between 
the  cafe  in  which  the  choice  is  given  to  the  creditor  and 
the  cafe  in  which  it  is  given  to  the  debtor. 

Section  the  SfiCOKn. 

* 

Of  dhhible  find  invisible  obUgaiionu 
^  AJtrtciB  ^BB  Fmrs^* 

/r/i{i(  obligations  aft  divisiiU,  and  what  are  iitdtvisiUtm 

§.  i; 

^hat  is  a  dhisibU  obligation  and  vfhat  an  indivisible  oUigatioiu 

287.  A  divilible  obligation  is  that  which  may  bo  divided  i 
aa  indivifible  obligation  is  that  which  cannot  be  divided.  An 
obligation  is  not  the  lefs  dfvifible  though  it  be  tftually  un« 
divided ;  for  it  fuffices,  to  be  divifiBle,  thtit  it  mo;  be  divided* 
Molin.   Tract,  de  Div.  I3t  tnd*  part.  3,  «.  f^  ^  seq 

For  example*  When  I  have  alone  contra6\<>d  the  obli* 
gation  to  pay  you  the  fum  of  one  thoufand  crowns,  this  obit* 
gation  is  undivided ;  but  it  is  dlviQble,  becanfe  it  may  be 
divided,  and  will  in  fa6l  divide  itfelf  between  my  heirs,  if, 
dying  before  I  have  difcharged  it,  I  leave  fcveral  heirs*     ' 

Like  wife,  the  obligation  in  soiidum  which'  feveral  per* 
ions  contra6lto  pay  to  fome  one  ten  crowns,  ia,not  the  lefs, 
a  divifible  obligation*  The  eifeft  of  the  liability  in  solidum  - 
is  that  it  be  not  a6lually  divided  between  the  debtors  in  soli* 
dum  s  but  their  obligation  is  no  lefs  a  divifible  obligatiouy 
becaufe  it  may  be  divided,  and  will  in  fa6i  be  divided  among! 
tbtir  bairs. 
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288.  It  is  neceflary  to  enquire  what  obligations  muf 
be  divided,  and  what  may  not  be  divided. 

An  obligation  may  be  divided  and  is  divifible,  when  the 
thing  due  which  makes  the  obje6\  and  fubjeft  of  it,  is  fuf« 
ceptible  of  divifidn,  apd  of  parts  in  which  it  may  be  paid ; 
And  on  the  contrary,  the  obligation  is  indiviQble  and  cannot 
be  divided,  when  the  thing  due  is  not  iufceptible  of  dividon 
and  of  parts,  and  can  bfe  paid  only  in  the  whole. 

The  divifion  which  is  here  in  quedion  is  not  a  phy£cal 
divifion,  which  confifts  fii  solutione  contitiuitathy  as  that  of  a 
board  which  is  fawcd  into  two ;  but  it  is  a  ckil  divifion,  and 
proper  to  the  commerce  of  things. 

There  arc  two  kinds  of  civil  divifions;  one  which  is  in 
a6lual  and  divided  parts,  and  another  which  is  in  parts  ideal 
and  indivifiblc.  When  an  acre  of  land  is  divided  into  tw# 
parts,  by  ere6\ing  a  fence  acrofs,  it  is  a  divifion  of  the  firft 
kind  :  the  parts  of  this  acre  which  are  ieparated  from  each 
other  by  the  fence,  are  actual  and  divided  parts.' 

When  the  owner  of  this  acte  of  land,  or.  other  thinf » 
dies  and  leaves  two  h&irs  who  beconie  o^vners  each  of  an  un« 
divided  half,  this  is  a  divifion  of  the  fecond  kind :  the  parts 
which  refult  from  this  divifion  and  which  belong  to  each  of 
tho  heirs,  are  undivided  parts  which  are  not  a£hial  9jA 
which  exid  only  injure  t^  intellettu* 

The  things  which  are  not  fufceptible  of  the  iiHl  kind 
iof  divifion  are  not  the  lefs  fufceptible  of  the  fecond.  For 
tKample.  A  horfe,  a  filver  plate,  are  not  fufceptible  of  the 
Uril  kind  of  divifion ;  for  thefe  things  are  not  fufceptible^ 
Vithout  the  dcfiru^lion  of  their  fubflance,  of  a6lual  and  di- 
vided parts  ;  but  they  are  fufceptible  of  the  fecond  kind  of 
divifion,  becaufe  thefe  things  may  beloftg  to  f^veral  perfona 
in  undivided  parts. 

It  fuffices  that  a  thing  be  fufceptible  of  this  fecond  di- 
vifion, although  it  be  not  of  the  firfi,  for  the  obligation,  to 
give  this  thing,  to  be  a  divifible  obligation.  This  refulta 
from  the  law  9,  §.  1,  dc  Solut*  where  It  is  faid,  ^i  Stichum 
MtU  ^arti  StUhi  data^  ni  rgilguMm  partem  tenetur*    Acc^fd« 


^Y)j  to  this  text,  the  obligation  to  give  the  (lave  Stichiis  is  a 
divifible  obligation,  tince  it  may>  atlcafl  by  confent  of  the 
creditor,  be  dlLcharged  in  part,  .although  the  (lave  is  not 
fufceptible  of  the  firll  kind  of  divilion ;  Molina  ibid.  p.  1>  n, 
$^p.%f  ft.  SOO  b'SOU 

Indivifible  things  are  thofe  whfch  are  not  fufceptiblft 
either  of  a5laal  parts  or  even  of  ideal  parts:  fuch  are  cer- 
tain incorporeal  hereditamentSi  qux  pro  parte  acquit i  nofi 
pQssunU 

The  obligatfon  to  give  a  thing  6f  thiB  nature,  is  an  in* 
dlvilible  obligation ;  Molin,  />.  2,  »•  201. 

289.  'f  he  famd  rule  ivhich  we  have  juft  given  to  dctaN 
mine  whether  obligations  in  dando  arc  divifibl©  or  indivifiblGf 
tn^ft  alfo  fcrve  in  regard  to  obligations  in  faciendo  vel  in  no» 
faciendo.    Several  writers  have  thought  that  thcfe  obligations  i 
were  indivifiblie,  without  diftin6lion  ;  but  Duttloulin,  idid.^p. 

2,  n.  203,  Hf  seq,  haS  (hewn  that  they  are  ho  lefs  divifible 

thair  obligations  in  dando,  imlcfs  the  a6l  which  is  the  object 

of  theitt  be  of  fiich  a  nature  ad  that  it  cannot  be  performed 

in  parts,  as  when  I  have  obliged  ihyfelf  to  build  a  houie^ 

&c.    But  if  the  a6l  which  is  the  objc6t  of  the  obligation 

tnay  be  performed  in  parts,  as  if  I  have  oW^ed  myfelf  to 

put  you  in  poflcflion  of  a  thing  which  may  be  poflTeff^d  in 

parts,  the  obligation  will  be  divifible.    This  is  the  fifth  key  f 

of  Duittoulin :     Omnis  obligatio  etiam  fucti  dividua  esty  nisi 

quatenus  de  contrariu  apparet*    Mjlin.  ibid.  U*/.  3,  »•  112. 

Likewife,  the  obligation  in  nnnfaciendo  will  be  divifible, 
vhen  what  I  have  obliged  myfelf  not  lo  do,  may  be  done  in 
one  part  and  not  done  in  another  part:  fuch  in  the  obligation 
ampUus  non  agi  ad  aiiquid  dividuum ;  as  wUcu  I  have  bound 
Ihyfelf  to  you  not  to  dillurU  chc  polTciror  of  an  eflate  which 
you  have  to  warrant  and  defend  ;  this  is  an  obligation  in  non 
faciendoy  which  isdiviuble  ;  for  it  may  be  difcharged  in  part* 
I  may  contravene  it  in  part,,  by  claiming  a  pait -only  of  this 
^flate,  and  difcharge  it  in  part  by  forbcariug  to  claim  tlie 
other  patt* 

290.  Obfervethatis  the.  very  thing  or  a6\  which  makes 
fc  obje6lof  the  obllgatloD,  that  muff  be  coniideredln  ofdcr 


U6  ATREATISEON 

*       I 

4 

to  decide  tvhether  the  oyigmion  is  divilible  or  i&divifibl«| 
And  not  the  benefit  which  the  creditor',  might  deri%'e  from 
the  obligation  contracted  to  his  advantage,  nor  the  dctrimentf . 
onus  tSt*  diminutio  pairimcniii  which  would  refult  therefrom  t« 
llie  debtor  ;  othcrwife  there  would  be  no  obligation  whicji 
^Slight  not  be  divifible* 

Therefore,  for  example,  if  two  joint  proprietors  of  A 
Jioufe  have  obliged  themfelvcs  to  the  two  joint  proprietors 
of  an  adjoining  houfe,  to  grant  a  right  of  view  for  the  bene^ 
£t  of  this  adjoining  houfe,  thiA  obligation  is  indivifiblc  ;  be* 
caufe  the  right  of  view  which  makes  the  obje6l  of  it,  is 
tbmething  indiviiible,  although  the  benefit  which  refults 
therc&om  to  each  of  thofe  to  whom  the  obligation  is  con* 
;ra6led,  and  the  detriment  to  be  fuftained  by  each  of  thofe 
who  contra6led  it,  may  be  valued  in  a  fum  of  money  whieh 
is  divifible.  This  is  fhewn  by  Dumoulin,  ib.  />•  2^  n.  |99  : 
Cum  hie  effectuSf  he  fays,  sh  qutdremotum  'Cf  separatum  asub* 
stantia  obligation'ts  i:f  ret  debittc^  non  dicitur  Migatio  dividua 
vel  individita  penes  effecturtiy  sed  secundum  sf  (^  secundum  natU" 
ram  res  immediate  in  earn  deducts. 

^.   I  I. 

Of  she  different  kinds  of  indkisibVby* 

291.  Dumoulin,  ib.  p.  3,  «•  57,  15*  s'eq.  \!t  n.  75,  diflin- 
\               guiibes   very  properly  three    kinds  of  indivifibility ;  that 

which  is  abfolute,  and  which  he  calls  individuum  contractu  / 
i  that  which  he  calls  indivifibility  of  obligation,  indi^iduum  <A» 

Hgatione  ;  and  that  which  he  calls  indivifibility  of  payment, 
individuum  soluiione. 

The  abfolute  indivifibility,  which  Dumoulin  calls  hidi- 
^iduum  contractuy  is  when  a  thing  is  in  its  nature  not  fufcept* 
ible  of  parts,  fo  that  it  could  not  be  fiipulated  or  promifed 
in  part :  fuch  are,  as  before  obfcrved,  certain  incorporeal 
*  liereditaments,  as  for  example,  a  right  of  way.  It  is  im- 
'pofTible  to  have  an  idea  of  the  parts  in  a  right  of  way  ;  and 
confequently  one  could  not  dipnlate  or  pvomife  this  kind  \ 
of  things  in  part- 

292.  The  Becond  uidiviCbility  is  Ihftt  which  Dumo.ul|i^ 
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CaQs  indtviiduum  <Mi^ati(me9  Whaterer  is  individuum  contract 
tu^  is  lb  oUigahone :  but  there  ai*e  ccrtum  things,  wl/ich,  al* 
thou^  they  may  be  abiblutely  iUpulAted  or  promtfed  In 
parts,  and  confequently  though  they  be  not  indkliutX  cor-^ 
tractu^  yet  from  the  manner  in  which  they  have  been  confide 
ered  by  ^be  contracting  particst  are  fomethsng  lodiviiible, 
and  which  cannot,  confeqasntly,  be  due  in  parts. 

We  may  adduce  as  an  example  of  this  indivifibilitri 

» 

the  obligation  to  build  a  houfe  or  fhip.    This  obligation  is 
not   indivifible  contractu ;  for  it   is  not  impoflible   that  it 
ihould  be   contra6led  in  parts.    I  may  agree  with  a  mafon 
;  t  he  fhall  conflrudla  part  of  the  houfe  which  I  intend  to 
build,  putoy  that  he  (hall  carry  it  up  to  the  fird  fleer.    But 
although  the  building  of  a  houfe  be  not  in(!ivifible  caitraetny. 
it  is,  ordinarily,  indiviiibfe  Mgatione:  for  wiien  one  cor.tra<^s 
\7ith  a  builder  to  build  a  houfe,  the  building  of  the  houfe » 
which  makes  the  0bje6l  of  the  obligation^  is,  from  the  mat> 
ner  in  wliich  it  is  confidered  by  the'  contra6Vmg  parties, 
fomething  indiviiibley  and  quod  nuUam  rccipit  partium  pr^sto* 
thnsm.    It  ia  true  that  this  building  can  only  be  done  by 
parts  and   fuccefliTely  v  but  it  is   not  the   building  of  the 
houfe  which  makes  the  object  of  tljc  oblif^ation  ;  k  iis  thu 
work  Itfelf  completed,  it  is  damus  const ntcvJa.    As  there  can- 
not then  be  a  houfe  until  ii  be  entirely  built,  as   the  form. 
axKl  quality  of  the  houfe  can  refult  only  from  the  corojilc* 
tiou  of  the  work,  and  as  there  canuoi  be  puits  of  tvb^t  docs 
not  yet  exift,  it  foHo^isthat  the  obligation  to  build  a  houl'<> 
can  be  performued  only  by  the  building  of  tlic  houCe  coniplc  - 
ted,  and  confequently  that  this  obligation  is  not  fufcepiiliic^ 
of  parts,  and  cannot  be  perSbrmc^d  iii  parts.    TIus  is  the 
meaJiiiig  of  the  commentator  in  the  law  d^,  \.  1.  fF.  ad.ii^.. 
FaickL  in  which,  in  order  to  prove  that  the   obligation  ta 
aonAruSt  a  work,  as  a  theatre,  a  baxh,  is  indiwi'i^k,  he  aU 
ledges  the   reafoa:  Neque  enin  ullum  balncuuiy^aut  thealnLiHy 
out  stadium  f<mse   intclii^iturj  qiii   ci  prjpriqm  fcnuam  ^:/a' 
fje  cou9unlmaiionecoiitingk^  non  deJerl.% 

For  the  fame  rcafon  It  is  CM  mthxr  law  85,  V  ^s  ^•^ 
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V£rh0  o^i'.ths.tthe  obligation*to  conftn)£l  a  work  is  indivi^ 

&ble  :    Sin^li  hdcredc^  in  iolidum  Undntur^  guia  ofieris  effectus 

in  partes  scindi  noA  pcUst*  Opusy  (ays  DumouUn,  fit  pro  parte 

rtatiter  1st  naturolitkr :  s'td  it  illudoPus  FfSMJ  referaj  adeffec^ 

'  turn  prxttstioittm  sjm  qwhi  d^'fetar^  tunc  verum  non    erit  per 

partes  fierirquia parte /cdfrUie  factdy  nan  est  debitor  liber atus  in 

ea parte:  simplex  enimfabiicatlo  ist  epcratio  transiens  non  it- 

bet  utf  sed  opus  efftctum^  cujus  pars  non  est  fabrics  par  Sy  cumnuU 

i£  sint  partes  domns  qute  nondum  est  ;  nee  sum  stipulatujs  fabric 

(am^  sed  fieri  d^muniy  id  est  tale  opusy  sub  tali  forma  consuin- 

matunty  quqd  ante  ptrj\ct  tone  m  non  subsist  it  y  nee  ull(is  actu  partes 

habet».  MoUdy    TrucU  d€  JJtVn  ^  ind»  p*  3,  </,  76»    We  may 

further  adduce  here  the   law  St    ^\   de  Verb,  s'^nif.y    ivhich 

fays  opere  locate  qonducto  significari  non    o/rs,  id  est  operatio-^ 

neniy  sed  £FFEcr(jSj  id  est  ex  •pere  facto  corpus  c^liqiiod  factum^ 

Certain  circumllances  under  vrhich  the  obligation  of  a 
thing  is  coutracleclf  may  alio  reader  the  obligation  Indivif}-* 
ble,  although  tho  thin^  iu  itfclf  and  detached  from  thefe 
circumftances,  be  indeed  divillble.  Such  is  the  obligation 
vhich  I  might  contract  to  furnifh  a  pcrfon  with  a  piece  of 
ground  for  awine-prefs  which  he  is  about  to  ereft:  for  al- 
though the  gj'oiiud  which  1  ha>rc  promifed  is  a  thing  in  itlelf 
diviltblei  yet  it  being  due,  not  a^  a  piece  of  ground  simpU- 
^itery  but  as  a  piece  of  ground  defigned  for  a  "wine-prefs,  it 
becomes,  in  t'nis  view^  fomething  indivilible,  fince  no  part  dan 
be  taken  from  i"  without  its  ceafmg  to  be  proper  for  the 
purpofe,  and  without  its  ceafmg  confecjuently  to  be  the  thing 
-which  makes  the  oUjecl  of  the  obligation  i  Molin,  p,  2,  iu 
314,  393, 

293.  The  oblip^ation  Indivlfible  natvra  ts*  coniractv^  is 
the  obligation  of  a  thing  which  in  itfelf,  from  its  nature,  and 
in  Whatever  manner  it  may  be  confidered,  is  not  lufceptiblc 
of  parts :  the  obligation  indivilible  obli^aiioney  is  the  oblIg»* 
lion  of  a  tUing  which,  confidered  in  the  refpecl  in  whicW 
it  makes  Uie  objea  of  the  obligation,  is  n«t  fufceptible  of 
parts.  1 

It  is  evident  that  thefe  obligations  whieh  are  indivillblej 
whether  contractu  or  Jii^attjncy  ar^  Ukewifc  fo  soiution<i  f 
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that  cannot  be  paid  in  parts  which  is  not  rtxeptihle  f>Fparta» 

394.  There,  is  a  third  kind  of  indivifibility,  which  it 
called  indhsiduum  sdutioTu  tantumi^  It  is  that  which  relatea 
.only  to  the  payment  of  the  obligation^  and  not  to  the  ob2iga# 
tion  itfelfy  when  the  thing  due  is  in  itfeif  divifible  and  fuf- 
ceptible  of  partS)  and  may  be  due  in  part8>  whether  to  the 
ditferent  heirs  of  the  creditor,  or  by  the  different  heirs  of 
the  debtor,  but  cannot  be  paid  in  parts* 

We  (bail  addace-tct^i^  examples  of  this  kind  of  indir 
vifibility  in  the  folio w»p^  article,  in  which  we  ILiall  treat  tt 
the  nature  and  effects  of  diyilible  obligations,  to  vfhich  clafi 
properly  t>elong  the  oblig^atibns  in  which  is  found  this  kind 
of  indiTifibiiity,  fiuce  it  does  not  relate  to  the  obliga^tion 
'ilfelf,  although^  however,  the  law  3,  ^.  l,  ff*  uc  verb*  Mig*^ 
would  make  of  them  a  mixed  kind,  partaking  of  the  nature 
of  obligations  divifible  and  indivifible. 

§.  III. 

Some  particular  kinds  of  obligations  m  regard  to  which  it  is 
asked  whether  they  are  divisible   or  indivi:iible» 

Of  the  obl:gat:on  to  deliver  a  piece  of  land* 

29 5.  Tke  obligation  to  deliver  a  piece  pf  land,  fandum 
tradij  is  a  divillblc  obligation  ;  for  this  delivery  may  be  made 
in  parts ;  a  part  of  this  piece  of  land  may  be  delivered* 
The  acl  which  makes  tho  object  of  this  obligation  beinj 
then  diyifible,  it  cannot  Ijc  doubted  that,  according  to  the 
principle  we  have  juil  ellablilhcd)  this  obligation  is  divifi- 
blc.  Our  decifion  ii  coii.4rincd  by  texts  of  law  ;  for  although 
the  obligation  of  a  borro\f  er  is.  the  obligation  to  return  the 
tiling;  bon'owed,  obligatio  rem  tradi^  yet  the  law  3,  ^.  3,  ff, 
Cumtnod.^  decides  that  his  heirs  are  regularly  bound  for  the 
part  only  for  which  they  are  heirs,  which  is  the  character 
of  divilible  obligations :  ILcrcs  ejus  qui  commodatum  accepit^ 
pro  cu  parte  que  hares  tstj  couvenitur.  It  is  true  that  this 
obH:^a:ioa  of  the  borrower,  although  divifible  quoad  obliga* 
tioncjiiy  \^  indivifible  at  leaft  quocd  solutioncm:  but  c^?amples 
may    cal'Jy  be  ^ivcn  of  obligaiicns  f-c(// 7r«>,y.'?.\'«t.r.  f/«rf/, 
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\viiich  sird  dmi^bte  even  ^tiotfct  soluthnem.  -t^uch  Is  fh^lt 
"Which  Damoulia  gives,  p.  2,  m  305*  I  compound  with  & 
perfoa  who  has  brought  fuit  againd  me  for  a  eertua  piece 
^t*  landy  aiid  I  bind  inyrfelf  by  this  compofition  to  abandoii 
it  to  him  without  any  warranty  on.my  part.  This  oUigatioD, 
Vhich  is  on  oUigallon  yitfuium  tradi^  is  divifible  tvtik  quoad 
tcM^THmi  vid  tf  i  die  before  the  delivery,  and  leave  four 
heirs,  each  of  my  heirs  will  dilchArge  himf^f  from  this  obU» 
^tion  by  ahandoniug  the  p£i]^aL;flic  laad  which  has  de* 
icendeil  lo  him*  '   izv.  -^^n] 

The  law  73,  fS.  de  verb*  oblige  ;  appears,  kowettr,  to  bc- 
diametiically  oppo&te  to  our  decifion  ;  for  the  obligation 
fundti.il  tradi  if  there  adduced  in  formal  terms  as  an  exam* 
pie  of  an  kidii  Uibk  obUgation,  with  the  obligations  fossam 
Jodiriy  iiudcsinfjbricari^  vel  st  quid  simiUf  which  are  indivifi* 
bic,  tarn  ohligationc  quam  solutione^  Dumoulin,  p^  9,  »•  27  &» 
adn  »«  359,  after  having  adduced  the  different  opinions  of 
fevcrai  writers  to  reconcile  this  law,  adduces  his  own,  to 
which  it  is  proper  to  adiiere.  -He  thinks  with  reafon  that 
this  example  of  the  obligation yUncfum  tradi  ought  not  to  be 
uudcrftood,  without  dilliniSrtion,  of  every  obligation  by  which 
one  has  obliged  himfelf  to  deliver  a  piece  of  land,  but  only 
of  the  obligation  to  deliver  a  piece  of  land,  with  circumflan- 
CCS  which  render  the  obligation  indivtiible  ;  as,  for  exam- 
ple, ifwilhing  to  build  myfelf  a  houfe,  and  not  having  any 
proper  place  for  my  materials  and  conveniences,  I  agree 
with  my  ncighboui*  that  he  fiiall  give  me  the  ufe  of  a  piece 
of  ground  which  he  has  adjoining  my  houfe,  to  fcrve  me 
for  this  purpofe;  thlsobUgalion  is  an  obllgationyi/.'u/i/w  tra^ 
di^  non  siinpliciti^y  std  ad  artinn  v/mtx  Jincmque  principalihcr 
Cx^nsldcratuni  i.i  cQik:rah<;.idj  :  and  this  purpofe  renders  indivi. 
fible  this  obllf^atiDn/l^nJuni  trad:  ;  for  an  obligation  is  indt- 
viljblc  wiitra  Kit  which  makes  the  objt:cl  of  itisnot'fufcept* 
ihle  ol  :i  i^u/Ua!  performance,  cum  id  j,as  quod  in  obligationevt 
ucductutiic^'i  .:-'ii  m^i  i'ii  ^oiidiini  prastari  potest  ;  which  is  the 
caf.*  ia  the  p»s.icnt  inftancc  :  for  thii  piece  of  ground  bciRg 
to  \i\i  faruiUVvJ  me  for  a  particular  purpofe,  it  can  l>e  -fur* 
niaied  for  diis  purpols  only  In  the  whole,  fincc  a  part  would 
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liot  be  fttfficient  and  could  oot  ferve  the  pui^.)fe  for  m  hick 
it  is  to  be  fumifhed  me*  Ouxnoaliu  gives  other  esamplesy 
312^313,  314,315. 

Of  the  Migatlan  of  a  days  workm 

SM.  The  riiligttion  of  a  day*BWork  is  indlvifiblc,  ia 
the  fameYnaimer.  as  the  gblig^atlan  to  bidld  a  houfe  :  for  al- 
though the  laboar  of  a  day's  worK  he  not  in  itfelf  a  thin^ 
indiviiible,  yet  the  obligation  ts  cmtrafted  as  of  a  thing  Iddt**: 
vifible»  and  vhieh  cannot  be  difcharged  in  part.  Therefore 
Ulpian  fays;  Ntc pronUtti,  nee  solvit  nee  dcLeri^  nee ptti pro 
parte poterit  opera  i  L.  15>  fl*.  de  Oper*  Ubert* 

Ukcvrift,  Pomponius,  in  the  law  3^  ^.  I,  if.  ^k  Oper.  li* 
bert.  decides  that  the  labour  of  a  day's  work  cnniiot  be  dif-* 
charged  in  pattSy  as  for  a  certain  number  pf  houns ;  and 
that*  coniequently  the  debtor  of  a  day's  work  who  had  work« 
cd  until  noon  and  retired,  would  not  in  any  manner  have 
difcharged  his  obligation  and  would  dill  remain  debtor  of 
the  day's  work :  Non  pars  opere  per  horas  sohi  potest^  quia  id 
est  officii  diumi  ;  neque  ei  liberto^  qui  sex  horis  duntaxat  meridi* 
enis  pntsto  fsdssety  liberatio  ejus  diet  eontigiu  But  after  he 
has  perConned  the  day's  work  of  which  he  remained  debtor* 
he  may  demand  the  price  of  his  half-day's  work  which  ho 
did  not  owe. 

Dumoulin,  /.  2,  n.  §55,  ISf  seq.  remarks  very  juflly  xh.'sf 
tlus  indiYiiibility  of  the  obligation  of  a  day's  work  is  only 
an  indtviUbility  obltgaiione  and  not  an  abfolute  inciivifibilityf 
or  indiTifibility  contractu ;  for  nothing  prevents  the  obliga- 
tion from  being  contradled  for  a  part  of  a  day's  work,  as 
for  half  of  a  day.  It  is  true  that  the  law  15.  ^.  \,  de 
Oper.iiiept.  fays*  Nee  prcmitti  pro  parte  opera  potest :  but  this 
is  a  mere  ihbtilty.  The  Jurtft  takes  operahv  oflchm  dittr* 
Jivm,  as  by  the  definition  in  the  law  1,  ff*  J.  t/V,  which  it  re* 
gards,  according  to  this  idea,  as  indivifible  ;  fmce  if  you  di- 
^e  it,  it  is  no  longer  (Return  diumumi  it  is  officium  kor^ 
fium» 

Of  the  obligction  to  do  apiece  of^ork* 

tj^.  W«  undfiffta&d  iiere  by  w^rk^  efectio  troMtit^ 


<9i  A  TIlEAf  ISE  K)Tf 

ipus  spectficumperman^nsf  according  to  the  exprcffion  of  6d^ 
AduUn,  p.  2,  A.  561  ;  and  we  have  already  feen  supra^  w.  2?2, 
that  the  obligation  to  do  a  piece  of  work  taktfn  in  this  fcnf^, 
fuch  as  ^e  obligation  to  build  a  hoiife,  to  msike  a  ftatue,  a 
picture^  is  an  indivilible  obligation,  not  of  that  Sbfi^ute  in- 
divifibility  which  we  havo^talled,  with  DumouUn,  indivlfl* 
bility  contractu^  but  the  fimple  indivifibility  Migaiione* 

Of  the  obligation  to  pav  a  cirtatn  sum  of  money  bequeathkd  fot 
the  building  of  a  hospital  or  for  scmti  other  purpose* 

298»  The  oblif^ation  which  refults  from  fuch  a  legacy 
is  (livifible,  fmce  it  is  an  obligation  to  give  a  Ibra  of  money* 
What  is  added  in  the  teftament  to  build  e  hospital^  exprefles 
only  t)ie  motive  wliich  the  teftator  had  to  make  this  legacy  ; 
it  is  ratio  legandi :  but  this  motive,  not  being  united  to  the 
difpoHtion,  ratio  legandi  non  coh^ret  legato^  L.  72,  ^.  6,  ff.  de 
Cond.  1st  dem.  cannot  confequently  have  any  Inflaence  on  the 
nature  of  the  legacy,  nor  on  the  obligation  which  refults 
therefrom* 

If  the  tedator  had  charged  his  heirs  to  build  a  hofpital 
hi  a  certain  city,  and  to  employ  for  this  purpofe  a  certain 
fum  of  money ;  the  obligation,  which  would  hAve  for  its  ob* 
je6l  the  building  of  the  hofpital,  would  be  indivifible.  It  is 
to  this  laft  inftance  that  the  law  11,  ^  23,  fT,  deLeg.  3,  mutt 
ke  applied.    Sec  Dumouliriy  p.  2,  n»  368  ^  seq» 

Article   II. 

'  Of  the  nature  and  eject  of  divisible  obligations^ 

General  principles^ 

299.  An  obligation  is  called  divisible^  as  we  have  £k]re&<« 
dy  remarked,  not  becaufe  it  is  aftualiy  divided,  but  becaufb 
k  may  be  divided.  Therefore,  however  divifible  the  thing 
diie  may  be,  the  obligation,  before  the  ihing^has  been  divi» 
ded,  is  indivifible,  and  cannot  be  difcharged  in  parts>  as 
we  fhall  fee,  infra^  Pari,  S^ch.  !•  art.  5,  ^  2.  .    • 

It  is  necelTiiry  then  to  be  careful  not  to  cotifound  what 
is  undivided  with^whatis  indiyifible-  '  Tius  4s«the  StSU  key 


This  divi&on  df  the  dbligalion  takes  pUce  on  the  lidc 
ttf  the  debtor  or  dn  that  df  the  creditor,  6r  (bmctimb&  otl 
both  together.  The  obiigatron  i^  divided  oA  the  fide  of  the 
Creditor,  when  ie  leaves  i^veral  heirs.  Each  of  the  heirk 
U  creditor  oiily  for  his  part :  whence  it  fdllows  that  he 
ban  exa6k  the  ddbt  oiilf  fo(*thiS  part,unie{3  he  has  authont]^ 
ironl  his  co-heirs  to  receivs  their  parts.  From  this  it  like'-^ 
Wife  M\6ws  that  the  debtor  may  t>a)r  fepai'ateljr  lb  each  6f 
khefe  heirs  the  pArts  Which  are  rcfpecUvely  due  them. 

The  obligation  is  divided  likei^ite  dn  the  fide  of  the 
debtor,  viiea  he  leaves  fcveral  Keifs  :  each  of  the  kclrs  of 
this  debtor  is  liable  for  his  part  only  of  the  debt  and,  ordi- 
ilaHly«  ekch  of  the  hbirs  may  0bii|^e  the  oredittoi*  to  dfceivd 
the  debt  for  this  part* 

\.  IL 

Jfodfficattau  tf  the  Jtrtt  effect  ofiKe,  dtti'sloti  afihi  Mgatiod 

en  t/t€  iide  of  the  dehtori 

500.  The  liKnfelple  which  we  have  edablifhcd,  that  iii 
divifible  obligation^  each  heir  df  the  debtor  is  liable  only  foi* 
Bis  part  of  the  debt  receives  feveral  ex'ccptloild  diid  liiodifis 
cationi; 

The  fird  is  in  regard  to  debts  with  hypo^*iecation.    In 
(his  caTe,  wheh  the  heirs  df  the  debtdr  a^e  id  poircflibn  of 
#eal  eilate  hypothecated  for  the  debt ;  althbiigh  the  debt  ii 
divided  between  thenl,  arid  tM^y  H^t  thbreffirc  liable  to  the 
^rfonai  action  which  fefultl  frdm  the  bbligatidil  df  itih  Ac-f 
deafed,  oiily  foi*  the  palt  for  which  they  ai-t  hcitfe ;  fat  tUey*^ 
Aay  be  profecutcd  for  the  whole^of  thlS  debt^  a^  the  pOffef-' 
for*  of  th^  eftitj  Bypdthetated  t6.  fefcure  It;    See  what  wd 
fiaYe  faid  dn  this  fUbjedl,  it!  oui*  Introduction  aU  riti  30,  Cauti 
d'OrlianSf  cfi\  1,  sAt.  ^i 

sol.  l^hefecodd  is  111  regaled  to  delSts  of  a  tieftain  arid 

determinate  fhing  li'fiich  the  deccafedhas  left  ambhg  othrt* 

tilings  df  his  eflale.   When  the  d<:beafed  has  left  heifs  of 

different  kinds,  thofe  who  take  hi^  acquired  pro|ieity,  and 

tlMfle  whd  Itkt  that  ivhicb  h«s  ddcendcd  to  Um,  thev  are 

U 
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not  all  liable  fdr  the  debt  of  this  determiaate  thing;  tlie 
heirs  only  of  the  patrimony,  cf  which  it  makes  a  part,  are^ 
liable  for  it.  The  reafion  is  that  the .  anceftor  would  not 
himfelf  be  liable  for  it.  vere  he  flill  living,  unlefs  he  contin- 
ued to  pofTefs  it,  or  had  ceafed  by  his  own  a6t  or  fault,  to 
poiTefs  it.  His  heirs  who  fiicceed  to  the  eftate  of  which  the 
determinate  thing  does  not  make  part,  who  have  therefore 
never  polfelTed  it^  cannot  therefore  be  liable  for  the  debt  of 
this  determinate  thing,  as  they  could  only  be  liable  in  the 
manner  in  which  the  d^ceafed  whom  they  reprcftnt  would 
have  been  ;  the  heirs  therefore  of  the  patrimony,  of  which 
the  determinate  thing  makes  part,  can  alone  be  liable  for 
it. 

But  If,  by  the  divifion  between  the  heirs  of  this  patri- 
mony, this  determinate  thine:  due  by  the  deceafed,  has  fallen 
to  the  lot  of  one  of  them,  the  others  would  not  therefore  be 
difchargcd  from  the  debt,  even  though  they  have  charged 
the  one  to  whom  the  determinate  thing  has  fallen,  with  the 
payment  of  the  debt  when  it  fhould  become  demandable : 
for  having  been  once  liable  for  this  debt,  they  could  not  by 
their  own  a6l,  in  comprifing  this  determinate  thing  in  the 
mafs  of  property  which  they  have  divided,  difcharge  them- 
fclvcs  from  the  obligation  to. deliver  it  to  the  creditor. 

302. /The  third  modification  is  alfo  in  regard  to  d^bts 
of  a  certain  and  determinate  thing.  Although  the  debt  of  a 
determinate  divifible  thing,  divides  itfclf  between  the  heir* 
of  the  debtor  who  fnccced  to  the  kind  of  eflate  of  which  it 
-makes  a  part ;  and  although,  afler  the  divifion  by  which  the 
determinate,  thing  hat  fallen  to  the  lot  of  one  of  them,  each 
of  thefe  heirs  continues  debtor  for  his  part,  as  \^.have  jufl 
leen  supra ;  yet  he  to  whon^  it  hos  fallen,  may  lie  prnfecutcd 
for  the  payment  of  the  whole,  provided  his  co-heirs  are 
made  parties  to  the  fuit,  or,  if  not,  provided  he  had  been 
charged  in  the  divifion  with  the  payment  of  the  debt. 

The  reafon  which  Dumoulin  renders  Jor  this  is  that» 
although  the  action  which  arifes  from  this  debt  be  divided 
againft.each  of  the  heira  of  the  debt^^fy  yet  ^%  t}ie,»ccu4oii 
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SMill.be  made  for  the  whole  againft  him  who  has  become, 
by  the  divifion,  the  fole  poireffor  of  the  thing,  it  follows 
that  he  may  be  condemned  to  the  delivery  of  the  thing  in 
the  whole ;  quia  quamvis  actio  mere  sit  personalis^  tamen  execU- 
tiojudicati  in  rem  scripta  est,  irt  divisio  non  debet  impedire  vim 
futuri  judiciiy  nee  execationem  in  rem  £5*  in  ejus  possessortMj 
salvo  contra  futredes  recursu  ;  Molin,  /.  2,  n.  84» 

This  deciiion  applies  when  it  is  in  his  quality  of  heir, 
and  by  the  divifion  of  the  cftate,  that  this  heir  of  the  debt- 
or  for  a  part  of  the  eftate,  has  come  to  poffefc  the  thing  due 
entire.  It  would  be  otherwife  if  it  were  in  his  own  right 
1 1  e  poifelied  it ;  he  would  not  in  tliis  cafe  be  the  debtor 
of  it,  and,  he  could  only  be  condemned  to  pay  the  part  for 
which  he  is  heir.  An  argument  in  fupport  of  tiiis  may  Ije 
derived  from  the  law  86,  ^  .  3,  if,  (ii?  Le^.  i,  sijundus  ab  om^ 
nibus  hgredibus  legatus  ii/,  qui  unius  hmredis  esset  /  is  cu/tfs 
JUndus  essetj  non  amplius  quam  partem  suam  prsestojit^  c€teri  in 
reliquas partes  tenebuntur. 

We  have  juft  feen  that  when  the  heir  for  part  of  the  et 
tate  of  a  debtor  of  a  determinate  thing,  comes,  in  thisqiu* 
lity  of  heir,  to  polTefs  the  thing  entire,  he  may  be  condemn* 
ed  to  the  payment  of  the  whole,  provided  his  co-heirs  be 
.  parties  to  the  fuit,  according  to  Dumoulin,  ib.  n.  84.  Tii^s 
author  goes  much  further,  ib.  p.  3,  iu  342  ;  for  he  decides 
that  the  heir  may  be  condemned  to  this,  even  without  mak- 
ing his  co-heirs  parties  to  the  fuit,  when  it  is  evident  they 
could  not  have  any  defence.  This  is  decided  in  the  indance 
of  a  feller,  who  having  fold  a  thing  to  be  delivered  in  one 
month,  and  having  received  the  price,  died  during  the  time, 
leaving  feveral  heirs  :  he  decides  that  the  fale  and  the  pay* 
ment  of  the  price  being  admitted,  the  heir  in  whofc  poITef- 
iion  the  thing  is,  ought,  after  the,  expiration  of  the  time,  to 
be  condemned  to  deliver  it,  \nthout  making  his  co-heirs 
parties* 

303.'  The  foui:th  modiRcation  is  when  the  debt  confifts 
In  the  fimple  reftitution  of  a  thing  which  belongs  to  the  cre- 
ditor and  is  only  detained  by  the  debtor*     Although  the 
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fhing  be  dlrifible,  and  confequently  the  debt  alfo,  y«t  thfi 
heir  of  the  debtor  with  whom  the  thixtg  is,  is  alone  liable 
fo.^  the  reftitution.  For  example ;  if  one  has  lept  or  depof^ 
ited  with  you  a  library,  although  this  debt  be  divtfible,  the 
•  heir  in  whofe  poireffion  it  may  be,  will  be  liable  for  the 
reftitution  of  this  library  in  the  whole  5  litres  ejus  qui  com* 
tuodatum  accej.  h^pro  ta  parte  qua  hares  esty  convenitur^  nisi  Jbrte 
futbui^  $o$ius  rei  /acultat^m  restitut^ida^  necfaciat ;  tunc  enim  con^^ 
f(cninatur  in  solidunij  quia  hoc  boni  fudici^  qrhhri^  conyeniati 
Vf  5}  §t  3,  if*  Cammodm 

The  rcalbn  is,  that  as  this  heir  who  has  th^  pofleflion  of 
the  thing  entire,  has  it  in  his  power  to  reftore  it,  an4 
has  no  need  for  this  purpofc  to' watt  for  th^  ^onfipnt  of 
his  co-heirs,  who  have  no  right  in  the  thing,  and  tp  whon\ 
the  reftitution  which  he  may  make,  ^annot  be  otherwife 
than  advantageous,  by  difchar|^ihg  them  fromi  the  obligatloi^ 
in  which  they  are  ajfq  to  reftore  it ;  good  f?ilth  does  not 
pernait  him  to  rcfufe  this  reft^ti^tipn- 

This  is  intended  b/  the  wprdsj.  quia  hoc  bonijudicts  ar- 
i'tPrio  convemat.  If  \\\\^  hdr  i^  V^^^?  P^^X  for  the  p^rt  for 
which  he  is  heir,  sx  prima  and  priipitiva  obligatione  deposit k 
aut  commodiitly  qua  dhvij.r,  tst^  \it  is  (iablp  for  the  whole  of 
this  reftitution  \vhich  is  in  his  pow^r,  ex  obligatione  accessorit^ 
prastand^  banam  fidcrn^  the  obligation  of  good  ffith  being  ai^ 
iudivifible  bbligaticn  ;  n^que  enim  bona  Jides  potest  prast^ri 
pro  part^.  This  is  fillb  one  of  the  keys  of  Duii^oulin  :  Lf» 
12  tabularuni^  he  fays,  non  dividit  obligationeSj  etiam  dividuas^ 
quatenus  respiciunt  bonam  Jidcm  ;  unde  obligatio  et^am  dividua^ 
ad  ojiclum  bona  Jidei  o^ltgat  in  solidum^  concurrente  fqcultatq 
prxstandi^  l^  quatenus  concurrit^  55*  quem^ocumnue  hoc  contigc*^ 
rit^    Molin^  p.  !1^  n,  112, 

3vi4.  A  fifth  modification  Is  that  th^  l^cir  by  whqfc  a6l 
or  fault  the  thing  has  perilhed,  is  liable  for  the  whole  of 
the  debt.  The  reafon  is  derived  froip  the  principle  of  Du- 
moulin,  that  the  principal  obligatiop  rem  dividuam  dartdixi% 
indeed  dtvifiMc  ;  but  that  the  acceffqry  obligation  pr'astandi 
bon^m  Jidcm  t^  diligent iam^  vhich  accompanies  ^t,  \   i^^i.V^^it 
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l^lp.  Each  of  th^  heirs  is  'in  this  reflect  boun^  in  solkkm  9 
pec  ensm  fropartc  dil^rentia  prfpsiqri  botest  :  Miicnce  it  follow^ 
^at  the  heir  who  l^as  fidled  in  this,  and  by  whofe  wSi  op 
faLMlt  the  thing  has  perifhcd,  ought  to  be  liable  fof  the  whole^ 
According  to  thefc  principles,  if  a'perfon  has  boun^  hiinfelf 
tp  iufier  me  to  enjoy  an  e(late»  either  by  ?t  )eafe  or  a  Ikle  of 
the  ufe  of  it,  and  he  has  left  four  heirs  ;  if  one  of  the  hetr9| 
without  having  any  Ut(e  to  this  e(\;tto  in  his  own  rigt^t,  ub^ 
juiUy  diihirb9  me  in  the  enjoyment  of  the  whole *of  this  efr 
tttt«|  h^  wil)  i)Q  )iaMe  for  the  whole  4Aniages,  and  not  fbi 
part  only  in  the  proportion  in  which  he  is  heir :  for  althougH 
|he  principal  obligation,  to  fuff^r  me  to  enjoy,  be  diviiiblc, 
the  accelTory  obligation  ^r<Jf^»£^i£(mam^^m,  which  itnotl^ 
pppofi^  any  i|itlurl^ance9  is  indivihble^  fUld  paffipa  qonfequent* 
)y  to  each  of  the  heirs  iQ  the  whole  ;  thua  the  heir  who 
poqtriiTenes  it  ought  tq  b^  liable  for  tl)Q  who|e  da;il(tges« 

From  this  principle,  that  an  heir  cannot  mdeed  be  fue4 
for  a  diviiible  debt,  for  more  than  the  part  for  which  he  ia 
heir,  when  he  is  fued  in  his  fole  capacity  of  heir  and  for  tho 
ftci  of  the  ai^ceftor,  l^utthat  he  may  be  fued  for  the  whol^ 
when  he  is  f\ied  for  his  q\vii  9j^ ;  tnultum  refert  unum  h^rem 
fjbim  icbitartr  teneri  secundaria  oUtgatiag^  ut  futrti^nir  tantwn% 
id  cft  ex  facto  f  vet  n^fqcfc  defunct  i  tantum  j  ^^r^  iif  ifsunif 
id  €st  ex  sua  facto  f  ropr  to  veliion  facto  i  ^lolin^  6«3f  n*  5* 

305.  In  regard  to  the  oth^r  heirs  who  have  not  con* 
purred  by  any  acl  or  fault  of  theirs,  in  the  lofs  of  the  thing 
flue,  they  are  difclutrged  \  for  thi^  heir  ia  liable  for  the 
debt,  in  the  fame  manner  as  ^lie  {tnceftor  was*  The  anceftor 
ivoutd  have  been  difcharged  by  the  Ipfs  of  the  thipg  due 
which  had  h^vppened  without  his  fault ;  the  heir  therefore 
pnght  likewife  tQ  be  difcharged  by  the  lofs  of  the  thin(p 
which  has  happened  without  the  fault  of  the  anceftor  or 
|&i<l  own*  Th^  heir  is  indeed  liable  for  the  a£U  of  the  anv 
ceilor,  fmce  he  fucce^ds  to  his  ohligations ;  but  he  is  ttot 
}table  for  tfie  9J^  of  bis  po-heirs*  Thiai  is  decided  by  the  lavf 
9  ist  10,  ff,  Depoim  In  depoiiti  act  tone  f  si  dc  facto  defunct't  agom 
fur^  ad^prs^s  unurn  e^piuriiui  hcredibus  fro  parte  h^rcdit^m 
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egtr?  deheo;  si  tero  ex  suo  delicto^  pro  parte  ron  ego ;   mtrU^ 
^ui'i  c^ttmatio  refertur  ad  dolum  quern  in  solidvm  ipse   admisit^ 
nee  adzersus  coli^redes  qui  doh  carent,  actio  competit,  Paul  de* 
cide;s  the  fame  thing  in  the  loan  to  ufe;   I^.  17,  §.  3^  Con^^^ 
tiod.  Molin.p.  Zy  12.  439  i,?*  440. 

If  ^  penally  had  been  ftipu^ated  in  cafe  tbe  thing:  ffapuUi: 
Ikotbe  rfftored;  in  this  ps^^i  although  it  had  periihed  bjy- 
tikfi  fault  of  one  of  thexp,  and  without  the  e£1  or  fault  of  the 
't^\)i^t%  jtHey  would*  ixot  the  leia,  be  liable  for  the  penalty » 
ffiv  tlN^lr  refpc6UT^  parts*  For  the  obUgaiion  to  pay  the 
fuffji  i^pulatedio.the  penalty,  is  a  fecond  obligfttiomivhlc^ 
lh$  anpe(Vor  .cpntra6l^)  and  which  is  conditional ;  it  has 
iKMt  conditiojii  the  inexccution  of  thip  firft. 

The  hrirs  of  th«  deeeafed  haxre  each,  to  the  amount  of 
the  part  for  which  they  are  heirs^  fucceeded  to  this  fecond 
obligation  -under  the  fame  condition :  they  are  therefore  lia- 
h\Ry  eaoh  for  tJmr  part  4P  the  eflate,  to  pay  this  fum  on  the 
accompliibment  c^  the  condition)  which  is  to  iay)  in  cafe  the 
firft  obligation  be  not  performed)  whether  by  the  a£l  or 
JiuiU  of  the  anceftor)  or  by  that  of  one  of  his  heirs ;  Caving 
their  recourfe  againil  tlie  heir  by  whole  a6l  or  fault  the  thin^ 
has  perilhed*  This  is  taught  by  Dumonhn)  irho  iays  that 
'  ^e  co-heirs  of  him  i>y  whofe  a6l  the  thisg  has  perifhed, 
are  liable  in.  this  cafe  for  the  penalty,  non  immediate  ex  facto 
USt  culpa  doiosiy  sed  cjhs  occasione  ist  tanquam  ex  eventu  conditio* 
ftiV)  ex  obligatione  defunct i  qu€  in  eos  sub  ca  conditione  descendit  ^ 
violin,  jd*  n,  443. 

•  This  is  the  cafe  which  Paul  intends  to  fpeak  of  m  the 
law  44)  ^.  6.)  if.  Fcm.  crclscy  when  he  fays,  Si  reliqui  propter 
factum  unius  tenet  i  c^perinty  tanquam  eondilio  stipulationis  h^» 
r^ditari^t  extittrit  habcbunt  familie  erci^cund^  judicium  €un$ 
€0  propter  qnem  eotr.missa  sit  stipulaiiom 

Obferfe  that  in  order  that  the  contravention  by  one  of 
'die  heirs  may  prejudice  tlie  otherS)  it  is  necefTary  that  there 
fhonld  have  been  a  fecond  cxprcfs  agreement ;  by  which 
tlie  anceftor  bound  himfclf  for  the  payment  of  a  certain  pen- 
alty in  cafe  of  the.insxecution  of  the  principal  ohligatioD, 
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«r  by  ^bich  he  bound  himfelf  for  the  ^amk^es  m  citfo  of  a 
contravention  by  himfelf  or  his  heirs.  But  it  does  not  fufBce 
chat  it  be  faid  at  the  end  of  the  inftruinent  that  the  parties 
have  all  bound  themftlves  for  its  contents  under  the  penalty 
of  all  cods  and  dlimages;  for  this  claufe  does  not  include  a 
fecond  oblig^atton :  i/irc  clausula  nihil  noti  oddity  cuhi  sit  ex 
stylo  communi  ad  confir.nandam  tantum^  secundum  materimn  tu6^ 
jtctanty  l:^  ejus  limit€5  ;  iL  442. 

It  ivifl  perhaps  be  faid  agalnft  the  difinaion  of  Dtlipou^ 
lin,  that  in  all  agreements  Which  contain  a  principal  oblij^rfc- 
tion,  a  fecdnd  obligation  mull  always  be  implied  as  accefr 
fory  to  the  firft,  by  which  the  debtdr  binds  himfelf  forth* 
damages  m  cafe  of  a  contraventionj  by  himfelf  ol-  by  his 
heirs,  of  the  principal  obligation  ;  that  this  fecond  implied 
agreement  mufl  havethe  fame  effea  a?>  if  it  had  been  ex* 
prcffed.    The  anfwef  is  that  it  is  not  true  that  this  fecond 
agreement  ought  to  be  implied  when  it  is  not  exprelFed.  If 
the  debtor  Who  tdntravcnes  his  principal  obligation,  is  1ia«» 
Vie  fof  thfe  dafhagea  refalting  from  his  contravention,  it  is 
itot  frtom  afty  ftcond  impliedjhgrcemehtby  which  he  fubmitted 
tothefe  daitiages;  Itisfolelybecaufe  this  obligratton  of  dam- 
ages is  included  in  the  principal  obligation,  and  this  principal 
obligation,  ex  propria  natur^^\%  converted,  Sgaind  the  debtorf 
into  an  obligation  of  damages.     But  in  this  cafe,  when  it  is 
one  of  the  heirs  of  the  debtor,  who  has  contravened  the  ob* 
ligation,  the  other  hcirt  who  have   not  contravened  it,  are 
flot  liable  for  any  damages  ;'  thefe  heirs  being  liable  indeed 
for  the  ach  of  their  ancedor  and  for  their  own  but  not  for 
thofe  of  their  co-heir,  as  we  have  before  obfcrved. 

i06.  Whfen  the  thing  has  perilhed  by  the  a6l  or  fraud  ^ 
of  feveral  of  the  heirs,  each  of  them  is  liable  in  solidum  :- 
Nee  eh/m,   fays  DuhioUlin,  qui  peccavitj  ex  eo  relevari  deietf 
^uodpeccati  habet  consorttm* 

If,  however,  thcfe  heirs  had,  each  by  a  particular  a6l, 
deftroyed  or  diverted  ditTerent  partf.  of  the  thing  due,  each 
wonld  hie  liable  only  for  the  particular  lofs  which  he  occa- 
finned ;  for  ia  tliia  cafe,  unusqui^qrte  non  in  sdHdujn^  sfd  in  • 


parte  dunUtiat  dolum  odmhit s  this.is  what  Matcellui  i6t\iH 
in  the  law  2^,  f  •  Deposit*  Si  duo  hdredes  rem  apud  dejunctwti 
depositam  doh  fntcrifetKrint^  quodam  tHsu  in  pants  dutitaxat  te^ 
HebuntuTi  nam  si  dhiserunt  decern  milliaj  quit  apud  di/uncturn 
^uerahtf  lit  quina  millta  singuii  abstulerinty  ksf  uterque  sohendo 
estf  in  partes  adstricti  erunt :  quod  si  qu€  species  doio  eorum  tm^ 
perversa  fuerit  J  in  soli^umtonveniri  pot  erunt  £  iktm  certe  veruni 
tst  in  solidum  quemque  dolo/tcisiek 

Obret*ve  iii  regard  to  the  fif ft  inftande  in  the  laV  22^ 

that  ir  U  faid,  si  uterque  soltendo  est ;  for  if  one  df  the  twd 
heirs  had  beisn  infolvent,  the  oile  who  was  folveht,  would 
have  been  in  faiilt,  not  only  with  regard  to  his  half,  but 
evan  with  i^egard  to  the  other  half^  as  he  ou|^ht  tiot  to  have 
divided  the  fufh  given  to  thti  anceftor  ixi  depoiit,  with  his 
Infolvent  eo-heir*  If  the  obligation  to  reftore  the  fum  was 
It  divifible  obligation)  the  acteffdvy  obligation  td  keep  and 
firefei^e  it  with  g6od  faith,  was  ah  indivilible  obligattonf 
for  the  whole  of  whieh  each  was  iiablti  and  which  thc$  foK> 
vciit  hell'  haa  contravenefi,  nbt  only  with  re^atd  to  tiie  half 
which  he  ought  to  have*  paid,  but  alfo  with  regard  to  the 
^ther  half  which  he  abandoned  to  his  infolvent  co-heir. 

9of.  A  fixth  ejcc^eption  is  that,  ahhotigh  tin  dbligatioft 
be  divifible,  one  of  the  hcx^s  of  the  debtor  itiay  he  charge* 
able  with  the  Whole,  either  by  an  agreerfient,  or  by  the 
C^ftament  of  the  deceafed  Who  may  have  fo  chaf  ged  him,  or 
by  the  a6l  of  tha  Judge  who  makes  the  divifiOn  of  the  tfftate. 
InaH  thefe  cafea,  one  of  the  heirs  is  liable  fdr  the  whole  of 
the  debt,  without  the  other  heirs  ceaiing  to  be  liable  each  for 
their  part* 

308.  There  refiilts  frorti  all  thefe  tnodififcati6n«,  ^  uf 
0liud  est  unum  e&  plitribussive  principalibus  sive  h^redibus  tehe" 
ri  in  solidunii  alind  obligaiionem  esse  individitamd  '  This  iff  the 
thju'dkey  of  DumouHn,  part.  3,  m  113. 

309.  fexcfepttog  ihefe  cafe?,  eack  heh*  of  the  deker  i» 
liable  for  dhifible  debts  onty  m  the  proportion  in  which  he 
is  heir ;  and  he  is  not  liable  even  fubfidiarity  for  the  furplus/ 
il^  cafe  of  tte  infoWeney  of  his  eo*heirs«   The  law  S,  God*  4e 
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S^u^^  ^^1  wbich  decides  lh«t  eacli  h^ir  is  iiable  ouly  £9^ 
Jiis  part  of  the  dpbu  of  the  ancellor,  does  not  diftipguifji 
ir^ieikcr  all  the  heirs  arc  CbW^nt  or  not»  It  h  derived  from 
^e  very  idea  of  an  hieur,  who  in  0i>e  that  fuxxeeds  to  ti^ 
;*^hts  ail^v^  and  pair>v£,  which  i$  to  fa/,  thi^  d£bt3  an4 
obligations  of  the  o^cedor.  He  who  is  heir  fs^v  a,  p^t  pr^y 
fucceedsouly  for  thispart^  hp  Is  therefpre  chargeable  only 
with  this  part*  The  infolveiicy  of  his  po-hcir5  whicb  bap- 
fens,  docs  not  render  l)im  fupcjcJpr  tp  all  $hc  right?  of  tlijti 
<aQceAor;  he  continues  heir  for  hi$  part  oidy  an4  .cpnfs* 
lyuently  ought  to  be  liable  only  for  his  p^rt  of  tl^p  4cbts* 

Xt  1^  fajd  that  ;is  thp  debts  ^re^  charge  iippp  the  pftatt^ 
they  ought  to  "be  difchargedin  thp  whole,  frpm  tlie  rflat© 
vhich  this  heir  fot-  part  r/5talns»  The  ^nfwpr  Is,  that  [hp 
•whole  of  the  eftatels  gharged  wit^  the  whole  pjfhe  dtbts.; 
l)ut  the  parts  of  this  whole  of  the  cftate  ^pb  phar^gp^d  onlr 
with  the  like  parts  of  the  dehts*  It  Is  Infiftcd,  that  ]S  tlje 
debtor  had  diffipatcd  thje  Half  of  Ms  etlate,  tW  ^tlj^r  ha|f 
which  fhouid  remain,  Would  be  chargeable  with  th^  whoI« 
njf  the4ebtst  therefore  when  one  of  the  hefrsof  tfie  debtor 
Jias  diffipated  his  half,  "the  other  half,  which  belongs  to  ihc 
«ther  hetr,  •ought  -like wife  to  be  -charged  with  the  wiiole  of 
Ihe  debta.  I  deny  the  i&onfequeoce*  When  the  debtor  ha$ 
difiipated  th£  half  of  his  eftate,  that  which  remains  is  tha 
whole  eilat^  oi  the  purf^n  <bound  for  the  whoic^F  tlie  MftJ^ 
0nd  confequentjy  the  whale  uf  the  d^bta  «s  «  proper  «harc«L 
^n  what  remains  of  thP  eftate^  but  whoa  any  oa^beir  ha:i 
diifipated  thi?  b^lf  which  hS^  fiUea  to  hinif  that  whifth '  I 
have  is  only  Ul<  portion  of  an  hi:ir  for  half^  wh«  is  pei^lb?tT 
91)^  JUshk  for  the  debts  to  the  a|iv>iint  of  thi^  hoif :  thie  pdr^ 
t'iotk  ought  iskot  thpxefbre  to  hfi  charged  with  more  tii^i  tha 
half  of  th^  debts*  U  i>  fiiriher  iniiftfid  that  the  •ercdit4r 
i>ughX  not.  to  fuifef  frona  the  number  of  heir«  tlie  debtor 
}ea4rps;  therpf^re  the  diifipation  of  half  of  th«  eftate,  hy  cte 
4>i  xhp  hisirs,  z^i^ght  iiQ^t  to  fubje^t  him  to  lofe  tile  half  ^f  14 1 
debt'}  lince  if  the  debto/or  his  fujc  heir  had  deftro)  dd  th* ; 
jiajf  of  the  edate,  the  creditor  would  lofe  nothin)«  of  hih. 
debt#   The   nfw^r  to  thA  is*  ^hat  it  JU  onlr.  c«  gc^i4^nti 
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the  creditor  fuffers  in  this  cafe  from  th^  number  of  heifc 
ivhich  the  dcbtir  leaves:  he  might  hare  avoided  any  lofs, 
t)y  attaching  the  eftate  before  ihe  divifion,  or  otherwifc  ufing 
ihore  diligence  in  Caiifiiig  Kitnfclf  to  be  pdd. 

This  decifion,  that  the  heir  for  part  is  not  liable  for 
the  debts  for  the  parts  of  hi*  co-heirs  who  have  become  in« 
folvent,  although  his  part  fliouW  be  more  than  ftifficient  'to 
pay  the  whole,  being  derived  from  principles  of  natural  rea- 
fon  and  from  the  nature  of  the  very  quality  of  an  heir,  it 
ought  to  apply  in  /ora  conscientia  as  well  as  in  faro  legis  $ 
iiolin*  part.  2,  n*'  82. 

310.  This  principle,  that  an  heir  is  not  liable  for  the 
infolvency  of  his  co-heir8|  admits  of  fcveral  exceptions. 
The  firft,  which  is  attended  with  no  difficulty,  is  when  it 
is  by  the  a6l  and  fraud  of  one  heir  that  the  creditor  has  not 
been  able  to  caufe  himfelf  to  be  paid  by  the  ofher  heirs  who 
have  become  infolvent ;  puta^  when  this  heir  has  pretended 

to  be  the  fole  heir.    Molin.  ib*  n.  85,  in  fine. 

•        *  "•       ..     . 

Dumoulin  adduces  a  lecond'exoeplion,  which  is,  when 
a  father  (hould  leave  two  foas  his  heirs,  one  of  whom. had 
evaded  beforehand  what  he  received  of  the  eftate  in  ad- 
vancement, and  to  whom»  by  reafon  of  the  account  he 
would  have  to  reader,  there  would,  come,  of  the  a£live  pre- 
^perty  of  the  eiUte  of  the  father,  nmch  lefs  than  the  part  of 
the  debts  of  this  eftate  for  which  he  would  be  liable  in  ac- 
ceding to  the  facceffion»    The  other  fon  ought  to  anfirer  In 
this  xafe  ti>  the  creditors  of  the  eftate  for  the  part  of  tHe 
debts  for  which  hit  infolvent  brother  is  liable,  although  the 
creditors  have  not  had  the  precaution  to  attach  the  proprrty 
cf  the  eftate  be&ve  the  divifion.  *  The  t*eafon  is,  thdt  asthis 
fon  has  received  almoft  all  the  aStive  property  of  the  eftate 
.©f  the  deceafed,  by  meansof  the  account  wliich  his  brother 
^had  to  render  for  whathe  received  in  the  life-timecrfthe 
•father,  it  i§  juft  that  he  fhould hot  profit,  at  the  expence 
of  the  crcditoi's  of  .the  eftate,  by  the  improper  acceffion  of 
his  brother  to  the  inheritance :  there  is  reom  in  this  rafe 
te  {wefiune  %.  cciUiiiiiOQ  between  the  two  brothers,  and  ihAt 
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H  was  vilh  a  view  to  discharge  himfelf  from  a.  part  of  the 
deots  and  thereby  to  defri^ud  the  prediiora^  that  the  fblveiit 
hcjr  h(is  iaduced  his  ii^jfolvc kit  brother  to  accede  to  the  fuc* 
ceihou  :  Hoc  cu  injustumf  fays  DumouUn>  nttc  suspicione  coU* 

« 

htsionis  vacate  i^.  a.  93,  mfine^ 

Tbis  aitthor,  n*  92,  adduces  a  third  exception^  which  ia 
ivhtn  the  Creditor  had  made  a  loan  to  the  anceftor  whicli 
was  the  caufe  of  his  fortune :  in  this  cafe  the  folvent  heir 
being  in  a  manner  indebted  to  the  creditor  for  his  part  in 
the  inhcrkanee  of  a  valuable  eUate,  ought  not  to  fuffer  the 
creditor  to  lofe  the  part  of  this  debt  for  which  his  ififolvcnt 
co-heir  is  liable.    Thisdeciiion  admits  of  much  bbje6lion. 
Gratitude  indeed  requires  this;  but  gratitude  produces  onL/ 
impsrfe^l  obligations,  which  ara  not  binding  in /jro  hgis* 

^.  III. 

Of  the  second  ^€Ct  of  the  division  af  the  debt  tshkh  is  that  it 

may  be  paid  in  parts* 

311.  We  h|ve  feen  that  one  of 'the  cfrefls  of  Uie  divi- 
fion  of  the  debt,  whether  it  be  on  the  fide  of  the  creditor  or 
on  that  of  the  debtor,  is  that  the  payment  of  the  debt-  may 
be  made  in  parts ;  viz,  in  the  parts  which  are  due  to  eac^ 
of  the  heirs  of  the  creditor,  and  in  thofe  dne  by  each  of  the 
heirs   of  the  debtor.    This  principle  has  alfo  its  exceptions 
and  modifications,  nan  propier  individuiiatem  obligatioHis^ced 
propter  incongruit u if  m solution isj  fays  Dumoulin  ;  which  is  to  fay, 
not  becaufe  the  partial  payment  of  a  divifible  obligation  is 
not  always,  abfolutcly  fpeakiug,  poflible  ;  for  fmce  the  thing 
due   has  parts,  it  is  a  fieceirajry  confequence  that  it  may  be 
paid    m  parts ;  but  if  the  payment  of  thefe  obligations  fome* 
times  ought  not  to  be  made  in  parts,  it  .i.t  is  becaufe  a  par- 
tial payment  is  not  always  equitable :  Aliud  quippe  ind'tvidui^ 
tas  obligationisy   aliud  incongruitas  solutionis.    This  is  a  fourth 
bey  of  Dumoulin,  part.  3,  n.  1 12. 

312.  The  ixi\  cafe  in  whidt  the  partial  paymtnt  of  a 
debt,  although  divifible,  is  >iot  valid,  is  the  cafe  of  debts  in 
an  alternative,  or  of  things  indetciminate.  For  example; 
41  he  wbais  debtor  o£  a  cerlai»  houle  or  the  sum  of  iO,O0O 


thresy  fcfaVerf  two  heirsf  one  of  tht  ]\tm  will  riot  !»e  adnfU 

t^i  to  pay  the  half  of  one  of  the (b  two  things  until^  the  other 

heir  paiys  al1x>tlie  other  half  of  the  fame  thing  >  for  if  one  of 

Che  btrirs  had  paki  the  half)  for  example)  of  the  kouft:)  and  • 

the  other  wiiiie^  to  pay  the  hall^ot*  t-ko  moneys  there  woul4> . 

f^giH  a  pr^uUiee  to  the  creditor,  who  b  ontitled  to  receive 

one  of  %he  twe  tliing»  enUre^  and  not  two  halves  of  two  difr 

tersiU  things*    For  the  iame  reafon,  although  indeed  the 

creditor  had  voluntarily  received  the  half  of  one  of  the  t^a  * 

Il\iag9)  putui  tlie  hatf  of  th^  moncy^  this  payment   would 

liol  receive  its  perftt6lito  even  .for  this  half,  until  the  other 

half  Ihould  be  paidliim  f  and  if  afterwards,  the  houfe  ihould 

be  given  in  payment,  there  would  be  room  to  claim  bacl& 

What  had  been  psud  in  moneys    Inf  ray  Part*  ^,  n#  535* 

It  is  the  fame  of  debts  of  things  indeterminate ;  as  if 
the  afnceftot  owed  indeterminately,  an  acre  of^land,  one  &5 
his  heirs  is  not  admitted  to  offer  to  the  creditor  the  half  of 
a  certain  aOe  of  land,  until  the  otlicr  heir  gives  alfo  in  pay- 
ment the  otl\er  half  of  the  fame  acre  3  uherwife  j.Kerewo\iId 
refujt  a  prejudice  to  the  creditor,  to  whcm  there  is  due  ait 
entire  acre f  and  who  has  an  intercH  in  receiving  ah  enti^e^ 
acre  rather  th*n  ilie  hftlf  of  two  different  acres.  This  re- 
fults  from  the  law  3  j,  §.  4,  e^'  L-  3,  ^.  2*,  ff--  pe  Verb,  obli^M 
'  MQlin.  part*  l^n*  i:46« 

Thfts  UKlivifiort  of  {>ay<neht  rTtr.{l  apply*  hot  only  whctt 
the  debt  has  been  divided  on  ti.e  fide  *of  lue  debtor,  but 
ttlftJ  when  it  hfw  l>ten  divided  on  that  01  the  creditor,  wha 
ha3  left  fe-eral  heirs ;  K r  k  i%  the  inlerefl  of  thefc  heirs  of 
the  creditor  to  receirc  a^fmgle  thing  that  is  their  due,  which, 
wcrtjld  Be  ill  connnon  only  with  themfcltes,  rather  than  the 
parts  of  diflcrent  things  ^liich  they  would  each  have  in 
Cbhtiilc^n  with  ilr£mj;ers<    Molina  it,  part-  3,  fz.  ISO^ 

When  one  of  the  heil's  cf  (ht  debtor  has  been  dHchatg* 
td  fot*  hla  pttt^t  tif  the  debt,    "whether  liy  the  releaCc  which 
the  ctcditdr  hafe  given  him,  or  otherwif*!,  nothing  prevents 
the  oth^r  heii*  frbm  paying  the  half  which  he  owes  in  cither 
oT  thfi  ttoings  l^t^pleafesi  Yif^L#^  V  ^^    '^^^^  reafoa  yvhi^i^ 
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pfeVcafs  tjie  partial  paymf^ntr  ceafes ;  for  t  ^  ere  it  no  room 
t9  apprehend  that  the  payment  would  be  iiiade  in  parts  of. 
different  things. 

Obferve  that  m  the  text  eitedt  after  the  words^  si  tamen 
h$minem    stipuletus,  cvm  uno  ex  haredibus  egeroy  it  is  nec^lTary. 
to    addy  ist  victtu  fuero  per  injuriam  judieU.     Sec  Cu/«  ad*  /•. 
Molin*  ibm  ih4  2j  n*  IdS^ 

Obfefvc  aUh  that  the  indivifion  of  thcf  ptiyment  of  a- 
dfcbt  in  an  alternative  ceafes  to  apply,  ^hen  this  debt,  by  the* 
eitin£lion  of  one  of  the  two  things,"  ceafes  to  be  in' an  alter* 
native,  and  becomes  determinate  in  the  thing  which  re* 
mains :  nothing  here  prevents  this  thing  from  being  pay« 
able  in  parts,  whethei:  by  the  different  heirs  of  the  debtor^ 
or  to  the  different  heirs  of  the  creditor. 

313.  The  focond  cafe  in  which  tlic  paymctit  6f  An  obli- 
l^ation,  although  divifible  and  divided  among  feveral  heirs 
of  the  creditor,  cannot  be  made  in  parts,  is  when  it  is   fo 
agreed  in  contra€Ung  the  obligation^  or  (ince.    It  mighty^ 
liowevor,  be  dox^ted  whether  this  n^reement  is  valid  ^  for 
the  law  56,  fT.  1,  (/^  Verb*  obi'tg^^  decides  that  a  perfon  cannot, 
in  contracting,  caufe  one  of  his  heirs  to  be  bound  for  more 
of  his  debt  than  in  the  proportion  in  which  he  (hall  be  heir* 
Te  U'  Titium  haredem  tuum  decern  daturum  spondes:   Titiiper" 
sona  supervacue  comprehfiisu  est ;  :,ivii  enim   solus  hstres  exti^ 
teritj    in  solidum  tencbitur ;    she  pro  partCj  eodem  modo  qitd 
t^teri coharcdes  ejus*    That  is  to  fay  that  he  {hall  be  bounrf/ 
notwithftanding  tl}i9  fijpiilation,  for  the  part  only  for  which 
he  may  be  heir:    and  the  rcaibn  is  that  being  heir  of  the 
Contracting  party  only  iov  this  part,  and  conferj^iently  a 
ftrangcr  in  regard  to  the  other  parts,  he  cannot  be  bound 
for  the  other  parts  \r;  the  proniife  of  the  contra6ling  party, 
according  to  the  rultf  of  la'»v,  Nemo  nhi  de  s€ promittere  potctxl 
ndji  de  exttaneo* 

Notwithftanding  this,  Dltmoulin  properly  decide*  that 
one  may  validly  agree  that  a  debt  may  be  difcharged  in 
parts  by  thcdifferent  heirs  of  the  debtor;  and  he  very  jullly 
t-envarks  that  this  a|;rcsd(hit  differs  widely,  from  that  in  th« 
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the  inftahee  in  the  law  abore  quoted,  which  lehites  to  the 
fublUnce  of  the  obligatioir,  while  this  agreement  relates  onlj 
to  the  maimer  in  which  the  payment  is  tobe  made  i  Nan 
€9ncernit  mdstOMiiam  Mig<aionis  scd  miodum  i  uiuU  quemadm^ 
d^m  potest  in  pr^^fudkium  hsredttm  determinari  locus  Uf  temptm 
9olutimis^  itaifmoAiSi  Mdin.  ib^ part.  2,  n.  SO  iJ*  3i.  This 
agreement  does  net  prevent  one  of  the  belts  of  the  debtor 
^«m  being  bound  only  iar  his  part  of  the  <kbt;  bul!  the 
efieot  M  that  he  may  m^e  the  payment  only  la  the  entire 
tbiogf  Jomtly  with  his  co-heirs  \  fo  that  the  offer  which  he 
Ihould  miU&e,  to  give  his  part,  wu3ld  be  iuTufficient  to  di& 
oharge,  even  for  his  part^  the  obligation  for  which  he  is  lia* 
ble,  ii  his  co-h^irs  4o  not  equally  offer  their  part.  See  infra^ 
11.316.  ,     * 

3  J  4.  This  i^reement  that  the  debt  (hall  not  be  paiid  in 
parts,  prevents  indeed  the  h^s  of  the  debtor  from  paying 
it  in  parts ;  but  it  does  not  preyeat  it  from  being  payable 
in  parts  xo  the  differgo^  heirs  of  the  creditor. 

The  debtor  cannot  indeed  validly  pay  to  cither  of  them 
but  for  his  part ;  and  if  he  fhould  pay  the  whole  to  one  of 
them>  he  would  not  be  dilcharged  from  the  claim  of  the 
others. 

Yet  it  may  alfo  be  agreed  that  one  of  the  heirs  of  the 
creditor  Diall  have  power  to  exa6l  the  whole,  and  that  the 
payment  of  the  whole  may  be  made  to  him  ;  in  which  cafe 
the  payment  made  to  him  difcharges  the  debtor  towards  all 
the  heirs  of  the  creditor,  in  regard  to  whom  he  who  receiv- 
ed the  payment  is  as  an  agent  for  tl^ir  parts,  or  as  adjtiC'-' 
tus  solutionis  gratia  ;  Molin*  r3.  n.  33. 

315.  The  third  cafe  in  which  the  debt,  although  divided 
^tween  the  heirs  of  the  debtor,  ought  not  to  he  difcharged 
in  parts,  is  when,  without  there  having  been  any  agree- 
^lent,  it  refults  from  the  nature  of  the  engagenvent>  or  from 
the  thing  which  is  the  obje6\  of  it,  or  from  the  end  propof- 
cd  in  the  making  of  the  contradl,  that  the  intention  of  the 
parties  wa.,  reully  that  the  debt  Riould  not  be  difcharged  ia 
I^ts.   Thia  id  eaiily  pr^fumed  wfin  the  tiling  whlclf makea 
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the  ohjcSi  9f  the  agreement^  is^fufteptlbley  indeed)  of  ideal 
parts  and  is  therefore  diviUbley  but  caanot  bo  divided  intp 
actual  parts*    Molina  parU  3|  r»  323* 

This  Ib  .prtfiiiaed  e«ea  in  regard  to  the  things  vbieh 
may  be  diiTttol  into  aciud  -partsy  when  tfasy  cannot  bft  dir 
iMed  WithMit  a  pusjudice  reltiUing  to  the^  creditor* 

t'or  bxample.  If  I  have  pttrchaled  or  leafed  a  eeMA 
plantation  ;  alUioagh  this  plantation  be  fvifceptibie  of  paTtfi^ 
yet  one  of  the  heirs  of  him  Who  fold  or  leafed  it  to  mey 
would  not  be  admitted  to  offer  rtit  his  undivided  or  diTtded 
part  of  this  eilate,  in  order  to  difcharge  himfelf  from  hfh 
i>bligaliott  to  me,  unlefs  his  oo-heif»  were  likewifb,  on  their 
tde,  ready  to  deliver  m^  theirs ;  becAnfe  the  divifion  of  thti 
plantatioti  would  occa&on  me  a  prejudice,  I  purchafcd  or 
leafed  tt  eihiy  with  a  view  to  have'  and  ufe  it  oi  the  wholoi 
and  I  would  not  have  purchafed  or  lelrfed  it  in  pai't. 

The  end  which  the  contracting  parties  had  in  view  maf 
iKW  prevent  the  payment  from  being  made  in  part,  «ven  df 
ft  debt  of  a  fumof  money.* 'For  exccmple ;  ifbyacompo« 
fition  you  have  obliged  yourfelf  to  pay  me  the  fum  of  one 
thoufand  crowns,  it  being  (kcihred  that  it  was  to  procure 
taiy  liberatioB  from  pal|bn,  in  which  I  was  detained  for  the 
faid  fum  by  a  credtior,  and  afterwards  you  fliould  die,  leav« 
ing  four  heirs ;  one  of  thefe  heirs  would  not  be  admitted  t« 
offer  me  fbparately  the  fourth  part  of  this  fum^  which  could 
not  procure  the  liberation  of  my  perfon  and  which  I  could 
not  fjtfely  keep  in  the  prifon  while  waiting  for  the  i\irplus« 
Molinm  part*  3,  n.  40. 

316.  In  aU  the  cafes  above  adduced,  in  which  aj|  ob&« 
gation,  although  divifibk  in  itfelf,  cannot  however  he  dif- 
charged  in  pdrts^  the  creditor  cannot,  indeed,  put  the  heirs 
of  his  debtor  in  arrear  without  midung  his  demand  againfl 
all ;  the  demand  which  he  might  make  againft  one  of  them 
to  pay  hina  the  whole,  would  t)ot  be  valid  and  would  not 
put  him  m  airear,  fince,  as  tlie  obligation  is  divifible,  he 
does  not  owe  it  in  the  whole ;  but  although  one  of  the  heirs 
is  debtor  only  for  the  part  for  which  he  is  heir,  and  cannot- 
<b^  fued  for  the  .whole,  yet  the  indiviilon  of  the  payment 
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prevents  him  from  Tatidlf  tendering  the  patt  for  tvfiich  he 
h  debtor,  tmlefs  the  furplus  is  tendered  at  the  fame  timfe*by 
his  co-heirs;  therefore*  fuch  pctrti  4  offers  not  ^nlf  do  not 
^ut  the  creditor  in  arrear  of  recetriagand4p  Aot  ftop  the 
lAtortilr  ^  the  debt  i&x>f  a  nature  to  produce  9^f^  |>ut  if  th^ 
heir  who^iias  made  thofe  offers^  h»(i'  breA  beffine  put  in  Si^ 
jrear  by  a  demand  ipuide  on  jail  ^  heirs^  tbefc  imperfect 
p&rs  would  not  cure  hi3  arrears  nor  prevent  hiin/rbm  bs:ing 
fubjecl,  with  regard  to  th^  i:f  editor,  to  uU  the  confcc^uencei 
pf  hi9  arrctr;  fsiving  his  reppurf^  ajgjqinft  his  cx>-hcirs,   31^ 

Obfefve  that  an  «nj%tiky  which  is  not  aco^mpaiiicd  wit^ 
tiypOthecaUAn,  divides  it&lf  itmong  the  hpirs  4>I  the  debtor 
us  do  other  debts ;  ecK^  .of  the.  h^irs .  is  bound  to  continue 
jot  aAd  pay  the  arrcarag^^  ouly  in  the  proportion  in  which  he 
jLs  heir :  but  the  right  to  rcdi^m  it  under  which  it  was  pon* 
^%<Sled,  is  not  divided^  We  have  treated  of  this  fubje6l  in 
3our  Traiu  du  Cont»  dc  Const  *  d^  Rente,  c/u  7,  art.  3.  See  I^u* 
jaoulin^  Tract,  de  JJJv*  i^  iW,/;.  2,  n.  2Q7,  309;  (p'/>,  5,  ». 

.4.  IV. 

0/  the  case  in  vtkich  the  division  of  t%f  deht  takes  ptace,  as  ivell 
on  the  side  of  the  creditor 'ds  on  thqt  cf  the  debtor^ 

317.  When  the  debt  has  become   dh^irlcd  as  well  on 

^the.lide  of  the  creditor  as  on  that  of  the  debtor,  j&wf<i,  if  the 

'creditor  has  left  four  heirs,  jiud  the  debtor  has  likev/ife  left 

'  four;  each  of  the  heirs  of  the  debtor,  who^  by  the  divifioti 

on  the  fide  of  the  debtor,  is  bound  only  for   the  fourth  of 

th«  debt,  maypay  feparately,  and  for  the  fowrtk  ohlv  of 

which  he  is  ^debtor,  the  fourth  part  that  is  due  to  each  of 

the  heirs  of  the  creditor  ;  which  is*  to  fay^  he  may  pay  to 

each  of  thtm  tbp  fourth  pf  a  foiirthy  or  fixteeuth  of  the 

firfaole* 

§..  V. 
Whether  the  reunion  of  the  parts   either  cf  the  heirs  cf  the 
creditor^  or  of  the  heirs  of  the  debtor^  in  a  single  p€r son ^  dcst^ 
trojs  thj  right  to  pay  in  parts. 

^18.  The  deciiiou  of  this  qucdion  depends  on  tbp  fpi^ 
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lowbg  principle,    'fhe  diTifion  of  the  debt,  which  takes 
place  by  the  death  of  the  creditor  or  debtor  who  leaves  fer- 
cral  heirs,  does  hot  make  fevera]  debts  of  one ;.  but  it  only 
afli  jrts  to  each  of  the  heirs,  whether  of  the  creditor  or  of 
toe  debtor,  parts  of  this  debt,  which  before  had  no  parta, 
but  was  only  fufccptible  of  them.    In  this  alone  it  b  that 
this  divifion  confilU  z  ther«  ftiU  is  but  a  fingle  debt,  unum 
^6itum :  the  law  9,  9.  de  Facu  fays  this  in  formal  terms. 
In  fea,  the  diEfcrcnt  heirs  of  the  creditor  are  creditors  only 
«f  the  debt  which  was  contra6lcd  to  therr  anccftor ;  the  dit 
lerent  heirs  of  the  debtor  are  debtors  OAly  of  that  which  wa$ 
eontra^ed  by  their  anc*aor.   "niere  is  Hill,  therefore,  but 
one  debt :  bm  this  debt  which  was  undivided  and  had  n© 
t>arts^  wl^e  thfeire  was  only  one  perfon  who  was  debt^r,^  fu^d 
one  only  who  was  creditor,  now  coines  to  ha.ve  parts  and  to 
>c  due  in  parts,  whethef  to  each  of  the  heirs  of  the  credited 
bf  by  each  of  the  hciri  6f  the  debtor.   It  is  in  this  that  tht 
diviiion  conilfts* 

_  *  •         •  •        , 

From  this  princtple  is  derived  the  decifion  of  the  ^lef 
tion :  the  parts  of  the  debt,  in  which  thi3  diviiion  ctuxfiils, 
being  produced  by  the  number  of  perfons  to  whom  the  d«ht 
is  due  when  the  Creditor  has  Igft  feveral  heirs*  or  by  the 
number  of  perfons  by  whom  the  debt  is  dAie,  iJ^hcji  the 
debtor  has  left  feveral,  it  follows  that  when  tMs  number  of 
perlbns  ceaTes,  there  Ceafes  to  be  parts !in  the  debt';  cessoMt 
vausay  ccssat  effeetus  i  and  confeqiiently  the  dividon  of  th9 
debt  ceafesj  and  It  can  no  Ioag;er  be  paid  in  pai'ts* 

.  If,  then,  a  debtor  or  a  creditor  has  left  feveral  hcirs^ 
tod  one  of  them  has  himfclf  become  the  fole  heir  of  .all  th9 
others,  the  debt  will  ceafe  to  be  payable  b  purts;  becaufe 
there  being  now  but  one  creditor  and  one  debtor  bf  tbo 
debt,  there  are  no  long;er  parts  in  the  debt* 

la  Tain  is  it  Iai4'^^^  ^^  d^or,  having  onc«  ac<iuired 
the  Sight  to. pay  in  parts,  when  the  creditor  bail  ^eft,fev«r4 
heirs,  cjinaot  afterwards  iofe  it;  that  U^ . oVllsMt^^n, ia 
which  eaichof  the  heirs  of  the  cre^i^tor  was  'to  r^^/^Ao  hji* 
part  fcparately,  muft  pafis  to  the  furvtving  neifi  who  aaS 

X 
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fuccc^ded  to  all  the  obligations  of  the  {Nseceding  heirs.  Thl» 
would  be  true,  if  this  right  to  pay  in  parts  were  intrinficalljT 
inherent  in  the  obligation,*  and  did  not  oh  the  contrary-  dc: 
pend  folely  on  the  extrinfic  circumftance  of  the  number  of 
'pei'fons  to  whom  or  by  whom  the  debt  is  due :  this  circum^ 
fiance  ceaHng,  its  effeft'muft  therefore  ceafc.  See  DumoU' 
twy  p.  2,  n.  \8y  tX  seq. 

This  decifion  does  not  apply  when  the  furvivor  of  fev- 

»  « 

cral  heirs  of  a  debtor  has.  fuccceded  indeed  to  the  inheritance 
of  his  predecelTor^,  but  with  the  benefit  of  inventory  ;  for 
this  manner  of  inheriting,  prey  enting  the  confufion  of  the 
^epeHciary  Inheritance  with  the  proper  eftate  of  the  heir, 
prevents  affo  a  reunion  of  the  parts  of  the  debt.    The  fur- 
vivor  owes  fcparately  and  in  different  rights  the  part  of  the 
debt  for  which  he  is  liable  on  his  own  account,  and  that 
Tor  which  he  is  liable  as  beneficiary  heir  of  his  former  co- 
Wirs,  fmc'ehe  is  liable  for  the  firll  in  his  proper  eflate  ia|d 
(or  the  latV  only  in  the  beneficiary  eflate  of  his  former  co- 
heirs.   Being  therefore  liable  for  thefe  different  parts  of  the 
'flySt  feparatcly  and  in  different  rights,  it  is  a  nltural  con- 
<ic(jucnce  that  he  may  puy  them*  fepafately.    This  is  the 
'6tmriont)f  Dtimoulin, />.  2,  n.  22.  '  "  ' 

.[  519.  Th^,reuni9n  of  the  parts  of  the  Keirs  ot  the  crej* 

•  -itor  in  a  fingXe  perfoi?,  deilroys  tlie  Viglit  to  pay  in  purts, 

jn  whatevcVmanner  this' reunion. may  take  place,  not   onjy 

when  one  of  the  heirs  has  become  the  heir  of  all  the  others, 

but  ailfo  >y)ien  he  has  acquired  by  cefJion  the   rights  of  aJl 

the  others. 

..'SJi'/W,  if  there  was*  no  ceflion,  could  one  of  the  heirs 
]  who' had  only  a  power  of  attorney  from  all  the  other  co-heirs 
'to  demand  Qie  debt,*  or  a  third  perfon  who  had  this  pow^r 
*  from  all,  refufe  to  receive  the  payment  in  parts?  It  feems 
he  could  not ;  for  Iherc'ishol  in  this  cafe  a  reunion.  There 
•are  iiy-rctiliiy  TeVcfal  pcrfbns-  to  each  txt  Whom  the  debt  is 
Miic  in'pai't^  imd' confeqiicntly  it  feems  that  the  debt*  mJy 
«%e^tt^ft»'t>*^=^^Uviihftin«ln'jthJs,  Ditmonfin,/^.  2,  ». 
^>tby'^)lfo«^es  that  this  attorney  of  all  the  heirs  m«y  tefufe  to 
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•  receive  the  payment 'Dfthc  dcbtln  partsf.  'ThiS  ik  Ills  rp- 
fon.  As,  when  the-dcbt  is  divifleA  bet^eert  the  helfVof  t^e 
debtor,  this  divifibn  is  made  Yol- fhe  8en<*flt  of  thfete'he1,A^ 
in  order  that  tWiy'niay  b<? IhfljJ?:  ft)r\*he  debt  6v\f  ih'tli'e  i^Vo- 
portioii  in  ithich^liey  ariS'lidrs,  ind^may"  be  Sifchif ged  8a 
paying  their  -J)arts  r  io,  *vfich-th€;y:ebt  Is  dWded  iteCw^ln 
tlie  heirs  of- the?  e#fedRbr,^h*e'dmfion  in'this^cafe  fS)nl*T4e 
only  for  the  benefit  of  the  hcV^  of*  tfcc^rcditor,  Ki*cJr<ftr 
that  each  may  dem;(nd:ainl:recei^.^kis  part  without  beings 
obliged  to  ^wait  for  his  co-4ieir^  to  d^m^ai^  or.cecei^  theirs. 
Thcfe  co-heirs  of  the  creditor,  may  therefore  forbear  to  ufe 
this  right  that  is  derived  from*the  divifion  of  the  debt,  which 
is  only  in  their  faror,  according' to  \hi»TaIfe'oT*la'trV'trjif{. 
cuique  liberum  est  juri  in  favorAn  suum  introducto  renuntiare  ; 
;and  conCeqncimy  he' who  has^Srbm'dn  tiueiiGxn  apoVier  to 
receive  t^e  debt^.nyiyrqfafe.  to  .receive  it  ih^parts^  :        -'Jj 

530.  All  M^  have  hitherto  faid  applies  Men  the  pkrfe 
<*f  fcveval  heirs  of  a  creditor  or '^debtor  unite  in  thfe'  famfe 
tpcrfon.  It  Is  different  when *a  debt  4ias  beehcohtrad^'cf'at 
firft  to  two  creditors  or  by  two  debtors,'  not  in  sondum{h\\t 
for  their  feverat  par^s.  In  this  cafe  dierc  'Are  tWo'deb^s 
truly  'diflin£t  and  feparate;  and  they  do  not  cedlb  to  be  f<5, 
although  one  of  the  two  creditors  or  one  of  the  two^debtofi 
may  have  fucceeded  to  the  other:  ttoercfof c  the  ^ht  lo  pay 
them  feparately  .tnuft  cqntinue^  .  Mdirim  id*  r,m  2^.  > 

§.  VI.  :    .  '  .  --  c  > 

The  differeitce  hetv)een  the  dtbt  of  Hever at *dt terminate initigSy 
and  that  of  Sevci-al  indeter'ntindte'  tHtngs'j  tvith  rcgari  tQ  tfU 
manner  in  tohich  they  are  diaidedm 

321.  When  the  dcfet  of  fc>-eraj  dctenninate  things',  puta^ 
of  one  determitiate  acre  of  laAdT^  and  pf  another  determinate 
acre,  and  the' debt  comes  to  be*dividc(T,  puia^  by  llie* death 
of  the  creditor,  who  has  left  two  heirs  ;  the  diyifion  tal;es 
place  in  partit  unguiarunk  teriim*  'The  debtor  does  not  owe 
one  ef  the  Jtuno-'Aiires  to  one  6f-thc  h€ifif,-and  the  other  a- 
ere  to  the  qthm*  heir  j'  but  he  owes  to  caeh  of  the  heirs  the 
half  of  each  tbCrV4  fevln  J  tiS«<ltrf«  l^ir«  the  divtHcw^^  '    * 


It  1$  othtrwifc  Wjhcn  th,e.  ifibt  iji  of  t^o  indeterminate 

iiing? )  /«^tf»  if»  i^  fi^«  inftance  prop^tfi  the  debtor  owed, 

^t  41  d^na^inAte  v^re,  but  ^wo  acres  in^tcrxninat;ely.    In 

'  tW».P*fc  be  woulA  owc.;to  ^^ch  of  a^J^eil»:of  U^e  creditor 

pn^  acret  and, not , the  baif.  of  two.   TivR  diyifion  dopa  net 

,  tajj^e .  I^ai&e  in  fortes  ifnj^^arupf^rert^y  hvit  ji^^  nu- 

[  misro  dividit  Militia.  ,  Xdisis  the  4e<^(iai^  of  tl»(»  Uw  S4tv  9. 

Of  thenotttrc  and  effect  of  indhisiite  obligaiionsm 

Sr  I*. 

•  •     •  * 

Gwrfl  frincipUt  rt^peciinig  the  nature.. of  JndiKisiile  Miga- 

MS*.  Aft  ih^Tifible  obfigation  htitt^  tbe  obligation  of  i. 
thing  or  a£l  whicb^  iaoot  AkfceptiUeof  actual  or  of  ideil 
p^rjLs,  it  is>  pcceJpp^  tjonffiquenc^  tbgfi  vabeii  .t\ro.  or  more 
g^crfons  h^ve  co^traflcfd  a  de^t  pf  thi^^kindt  altbougb  thef 
have  not  coptrafled^tm  ^oltdum  ^  t^i^p,gi.4ofrei  debendi^ 
yet  each  of  them  is  debtor  for  the  wkoiR  t^Pg  or  a£l«hich 
is  tl^e  obje^  of  thejobligatipn  ^  £or  h^  €«iH)9t  bje  ^^iwfioi  it 
for  a  part  onlyt  (ince  it  i$  prcmifed  that  thi^  filing  or  a£l  is 
not  fafc^puble.of  par|;^« 

-  f  pt  t)ie  fame  feaibh  viien  the  perron  -vrlio  has  contra^ 
ed  a  like  debt^  haa  ieftf!fV6ral  heirs>  each  df  the. heirs  is 
debtor  for  the  whole  of  the  thing)  as  he  cannot  be  debtor 
for  a  part  of  what  is  noj  fijfceptiblc  of  parts. .  Ea  qua  m 
partes  dividi  nan  posstmt^  solida  a  sir^^ulis  h^redHus  debcntur  5 
L.  192^  ff.  de  Heg.  jur. 

Like  wife,  when  the  creditor  of  a  like  debt  has  Jeft  fev- 
eral  heirs,  the  thing  i?  due  in  the  whole  to  each  of  ih^ 
heirs ;  as  it  cannot  be!due  in  parts»  lince  it  is  not  fufccptible 
of  parts. 

323.  In  .this  tiie  ii^divifibility  of  obligation  differs  from 
the  quality  of  the  obligation  insolidttm:  but  it  diffei's  prin- 
cipally in  this  that  in  thjB  indivifibility  of  obligation,  that 
which  makes  .each  of  the  debtors  debtor  $>r  the.  whole  pro- 
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ceffdmg  from  tlie  nature  of  thethisg  due,  which  is  not  fiiT- 

ceptible  of  parts,  this  indivifibility  U  aa  a^ual  property  of 

the  obligation,  which  pj^Tc*  with  this  prpperty  to  the  heifs 

and  which  makes  each  of  the  heirs  of  the  debtor  debtor  l^^r 

the  whole.    On  the  contrary,  the  qHaU^  of  the  obligation 

in  solidumj  proceeding  Crosfi  the  a6l  of  the  perfons  who  ha^e 

bound  ihemCslv^  «^  f»r  ^be  who]<^  i^  a  perfon&l  quality 

.  which  does  not  ^rf  T^n^  ^te  ohligalion^  «t  solium  from  'i- 

liding  hfctf  between  the^  heirs  oC  each  of  the  debtort^Vi 

soUdum  who  havje  ^pntra&«d  it>  atftd  Jbetweeki  the  heirs  tf 

the  creditor  to  wb^Ki  it  haa  been  comraftcd-    Jbis  ia  pet- 

fecU/  exp)aiac4.  by  Duflaoulin  with  Ms.  «fual  clearnefac: 

In  eorrrciscre(Un4r^idetiendtquaiiias^stMiativaseu  mtdtipli^ 

eatha  solktif  persprnJis  o$^  ^  noit  iransUin  fure^c  nee  ad  htrx^ 

,desy  itiifrgws  actfXit, nee  fqssw  divid^turi  s^dquidkas  solidth 

indJvkiuis  realis  tp^    fvia  non  pfi^sonis^' ut  Uta  c§freorum;  sad 

M^atiptti  ipsi  Uf  ^re^i  debit  a  adiunxty  i^  tranUt  ad  haredes^  & 

in  singulo  rum  hsrcdum  htr^du  sin^i^  in  s<fiiidunii  p»  S^  n. 

324.  Hence  arifts  another  difference  between  the  in<R- 
Tifibility  of  the  obtigaticm  and  its  Quality  in  sofidim.   As  lire 
latter  docs  not  proceed  from  the  nattire  of  the  thinig  du^, 
.  Imc  from  the  perfonal  a6t  of  thelcreditors  who  have  each 
contraSM  the  whole.  e>blig!atton,thefe  co-debtors  are  hdt 
oaly  delators  of  the  thing  for  the  tihoTe,'  but  thtj  are  debt- 
ors of  it  Maliter.    Although  the  prinsitive  obligation  which 
-they  have  eontraclcd.  insolidum^   beccxnes  convtrtcd,  by  its 
-inexecUtlony  into   a  fecondary  obligation^  t))ey  are  bound 
in  soVtdum  for  this  fecondary  obU<»at4on  As  they  were  f4r 
the  primitive.    For  example)  if  two  inar9i)s  Itad  obliged 
themfelvcs  in  solidvm  to  l;uild  me  ^  houfe  \\5thin  a  certain 
time  y  in  cafe  ^f  the  ipc|[3tecution.of  tlws  primitive  obligation 
they   will  each   be  boi^nd  in '  solidum  for  the   oUUgalion  of 
damages  into  wUlcli  the  primitive  obligation  is  ccnvcitcd* 

On  the  contrary,  when  the  obligation  is  not  insotidutA^ 
but  indivifiblr,  as  when  fevcrrt  petfons  have  oliliged  tliewi- 
felvesy  not  in  soliduitiy  fcft  fomethipg  indivifiblef  in  this 
caC?^  'the  inrlivtfibilit)''  procecdtng  only  frpn^  the -nature*  of 
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the  thiAg  due,  which  IS  not  fufccp<ibW  of  parts,  the  debfors 
of  fuch  an  obligation  are,  indeed, -  each  aeblors  for  the 
^hole,  as  they  cannot  be  debtors  of  a  thing  in  parts  iiliich 
IS  not  fufceptibie  of  parts ;  shtgutf  toUdunr  dehent ;  bur  ^ot 
haring  obliged  themfelves  m-soHduntrnon  dedcnt    totaliUr 
Mud  est,  faysDumoulin,  /,.  S,.^  H2v  yt^„,  tairi  ad  totum, 
aliud  totaiiter.    Being  debfors  To^  the-^hole  onlv  from  the 
nature-of  the  thkigdue,  which  «  iio(  ftifceptible  of  parts- 
when  the  priniitive  obligation  :bec6i««conve*-ted  inioihe' 
^fccondiry  obligaUon  of  a  thing  drvifible,  thef<^  debtors  will 
be  liable  each  for  their  pArt  only.    For  example.    If  tw"o 
mafons  have  boun<{  thcmfohxjs,  lioW/z  WA/«^,  to  build  m«: 
a  houfc ;  although  they  are  each  liable  for  the  whole  of  the 
primitive  obligation,  bccaufe  it^  has  for  its  objea  an  aft 
which  is  not  fufceptible  of  parts;  yet  in  cafe  c^the  i^exe- 
cution  of  this  obligation,  they  would  be  liable  each  oAly  for 
Ihcir  part  of  the  fecondary  obligation  of  damages    into 
which  the  primitive  obligation  is  converted ;  bccatife  thcfe 
damages  confift  in  a  fum  of  money  which  is  divifible.    It 
rcfults  froia   Uns,«  ut  longc  alfud  €st-piurts  teiien  ofi  idem  in 
solidum,  isf  ifh'ud  obligatiouem  ^sst  individuam.    This  is  ano- 
ther key  of  Dumoulin,  ibidn 

The  fame  muft  be  faid  in  regard  to  feveral  creditors, 
or  feveral  heirs  of  a  creditor  of  a  thing  indivifible.  Thty 
arc  creditors  of  the  whole,  singulis  sotidum  ^^^t/tfrj  but  they 
arc  not  fo  totaliter^  as  are  creditors  in  ^soUduniy  Who  are 
called  correi  deUndi ;  UT  aliud  est  phribus  deberi  idem  in  soit-^ 
dum^almd  obliga^ionem  esse  individttanu  This  will  be  cx- 
pl4iued  in  decursu  in  the  following  paragifaphs. 

325.  Fi^m  this  priiMiiple,  aiittd  estdcbere  totum^al'md  est 
debere  tetdher^  it  follows  that  an  indivifible  obligation  is,  not 
the  lefs,  fufceptible  of  deduclion.  For  example,  if  my  tela- 
tion  to  whom  I  have  fuc(reedcd,  has  charged  me  with  a  right 
of  way  to  Peter  over  my  land,- and  thei-e  remains  of  the  es- 
t^e,  after  the  debts  are  paid,  only  the  fum  of  300  Jivres, 
aod  tills  right  of  way  is  w«0rth  300  livres ;  although  this 
charge  and  the  obligation  refulting  therefrom  are  indivifw 
Ue,.and  the   right  of  way  which  is  the  objcfit  thereof  ar© 
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Mo  tndivifible,  yet,  as  I  am  not  bound  by  this  obligation 
totafiteff  but  only  to  the  amount  of  the  200  livres  which  re- 
main of  the  eflate,  this  charge  and  this  obUgalidn,  ahhough 
indivifible,  are  fufceptibie  of  dedudlioU)  not  indeed  with  re- 
gard to  the  thing  ftfelf  which  is  not  fufceptibie  of  parts^  but 
with  regard  to  Us  Value  ;  therefote  T  would  owe  to  Peter 
a  right  of  way  entire,  but  With  this  modification  that  he 
Qould  not  require  It  without  allowing  me  the  fum  which  It 
is  worth  beyond  the  200  livres,  to  which  amount  alone  I 
am  liable  for  the  difiJtrjUibn  of  the  teflator  ;  Arg.  U  tG,  ff. 
de  Le^*  2- 

'  §.   11. 

Of  the  effect  of  the  tndivislhility  of  the  aiUgatiori  in  dando  aut 
in  faciendo;  vfith  regard  to  the  heirs  of  the  creditor* 

326.  When  the  obligation  is  indiviCible,  each  heir  pf 
Jthe  creditor  being  creditor  of  the  whole  thing,  it  refulta 
that  each  of  the  heirs  may  demand  the  whole  thing  from 
thedebtbn 

For  example ;  If  .one  has  bound  hirafelf  togive  me, 
for  the  benefit  of  my  landj  a  right  of  way  over  his,  or  prON 
cure  it  through  fome  oth|:r  adjoining ;  this  right  being  ii^ 
diviiible,  each  of  my  heifs  may  demand  from  the  debtor 
the  whole  ;  L*  ^^  §•  2,  if.  de  Verb*  cblig. 

Likewife,  if  one  has  obliged  himfelf  to  me  to  make  a 
"piclure,  or  build  a  houfe,  each  of  my  heirs  may  demand 
from  him  that  he  make  the  piclure  orbuihl  thehouie  entire* 

But  as  each  of  my  heirs,  although  creditor  of  the  whole 
thing,  is  not  however- creditor  totaliter  ;  if,  on  the  demand 
of  the  whole  thing,  by  one  of  my  heirs,  the  debtor,  failing 
to  perform  his  obligation,  be  condemned  to  the  damages^ 
he  will  not  be  liable  to  this  heir  for  more  than  the  part  for 
which  he  is  heir  ;  for,  although  creilitor  of  the  whole  thingi 
he  is  neverthelefs  creditor  as  my  heir  only  for  part*  If  he 
has  a  right  to  demand  the  whole  thing,  it  is  becaufe  the 
thing  cannot  be  demanded  in  part,  not  being  fufceptibie  of 
parts  :  but  the  obligation  of  this  indivifible  thing  converting 
itfclf^  by  the  failure  of  the  debtor,  in;oanoblI>rationofdam« 
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igcs,  which  is  divifiblc,  nay  heir  for  *pm  cannot  claim,  of 
lii^fe  damages,  more  than  for  hid  part ;  L.  25,  ^.9,  ff.  Fam. 
erctsc. 

In  this  thcs  heirs  of  the  creditor  of  an  imUvijftblc  d^bt 

t  .... 

are  different  from  creditors  in  solidum  who  are  catted  carr<i 
crgdeiidi.  Each  of  thefe  being,  creditor  not  only  of  th^  whole 
thing  due,  but  beifltg  fo  totaliters  if,  on  the  demand  of  the 
creditor,  the  debtor  doe»  not  perform  hi«  obligation,  he 
may  be  condemned  towai^ds  him.fov  the  damages  in  the 
whole. 

327.  From  this,  that  the  heir  for  part  of  an  indivilible 
debt,  although  creditor  of  the  whole  thing,  is  not  fo  how- 
ever totalttery  it  follows  alfo  that  he  canAot  releafe  th^  debt 
for  the  \vhole  as  a  creditor  in  sotidum  could.  L.  10,  %•  12, 
ff.  eh  Accepu 

^  *  "^Therefore  if  the  creditor  of  an  InditifiMd  debt  left  tw6 
Ifieirs,  and'  one  of  them  has  releafed  to  th^  debtor  his  !n- 
tercft  in  the  debt,  the  debtor  will  not  be  difch^rged  frorii 
4S(e  other.  Yet  tho  rekafc  will  have  its  efta.  The  other 
ii«lt  may,  indeed,  demand  from  the  debtor  the  ttiinff  en- 
l!tfe ;  but  he  can  only  demafid  It  on  oflcring  to  allow  one 
Ifelf  if  the  value  of  this  thlngr;  for  the  thing  due,  althbugli 
indivifible  in  itfolf,  has  however  a  value,  mfi^hich  is  divifible, 
und  which  mav,  in.  this  .cafe,  be  roforted  to :  this  is  a  modi- 
:fic«tioft  which  the  in*vifibility  of  tho  debt  in  this  cafe  ad- 
•mits  of.  .  :   •  ' 

.   *  :  Jt  would  not  be  fufficicnt  for  the  debtor  to  offer  tahim 

J  wb(»;has  riot  releafed  his  right,  the  half  of  th?  pri4je  of  the 

tbj»g  due  :  for  this  heir  is  creditor  ofth^  tWng.  itfelf,  and 

his/po-heir,  in  releafing  his  own  right,  ^ppld  not  prejudice 

.that  of  this  heir.    This  is  taugjit  ^  Dumoulin,  Troct.ie 

'Dtp.'lJ'/tnd.  p*  3y  m,  .189.    Stipulator  fdrvitutis  reliquitduos 

■hafrtdes^  quorum  unus  acc^pto/cxif  promissoii  .  • . . .  dtbet  altert 

haredum  totam  scrvitt^m^  sed  noH  totaiiter^  utpote   deducendc 

\  4^lmatione  dimidi£ partis  .•••..  sed  cujus  est  electio  ?  Brett- 

nifsr  ^ico  creditoris^  videlket  altcrius  h^redis^  quia  coheres  ctiamt 

.vendmflo  ^pret'mm  recipie.idoy  noaere  nonpotutiy  nisi  in  rr/iaia- 
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ne  prctt'h  *'  hk  h^re^  noluit  jus  suum  vend^re;  igUur  gra$i^ 
remittendo  non  potest  in  plus  nocer<» 

328.  Th€  fame  pmcipk  mail  appl/  Khea  th^  debtor 
has  become  thebcir  of  t^e  creditor  for  balfy  the  other  may 
demand  from  him  thethiu^  entire,  on  offit^lpg  to  allow  bim 
the  balf  of  the  value. 

329.  All  that  we  bare  faid  of  tbe  federal  heira  ofiht 
rcditor  of  an  ihdivi&bie  debt^  applies  in  .reji^ard  ^to  the  fer* 

eral  creditors  not  in  solidum^  X%  whom^  like  debt  majr  bavd 
'been  coQtracled*  . 

§.  I II. 

Of  the  effect  of  indfvtsihh  obligations  in  dando  aut  faciendo^ 
wit  A  regard  to  the'  heirs  of  the  debtor* 

330,  When  the  debt  is  indivifible,  each  of  the  heirs  c^ 
the  debtor  being  debtor  for  the  whole  thing,  it  refults  thit 
a  demand  may  be  made  on  each  of  the  heirs  for  the  wholo 
thing :  but  as  he  is  pot  debtor  of  it  totah'ter^  but  only  M 
beir  in  part  of  the  debtor  «.nd  conjointly  with  his  co-helrSf 
jt  follows  that,  on  being  fued,  he  may  ^demand  a  time  ^0 
call  in  his  co-heirs,  and  that  he  cannot  be  condemned  alone 
ex.cept  on  bis  failing  to  call  them  in  to  be  made  parties 
>vith  him*  Dumoulin  grounds  this  deci&on  upon  the  Jaiy 
1 1,  ^.  23,  ff.  (/«  Lf^.S,  Si  in  opere  civitatis  faeiendo  rclictttm 
sity  unumquemque  haredem  in  solidum  teneri  Z).  Marcus  Iff  Ve» 
rus  Procula  rescripserunt  i  tempus  tamen  cofiaredi  ProeuTa^ 
fttem  Procula  vocari  desideravtt^  ut  secum  airaret  opus  feri^ 
prastiterunty  intra  quod  mittat  ad  opus  fcciendum^  postquofn 
solam  Proculam  voluerunt  faeere%  impttiaturam  sumfAum  eoh^* 
redin    Dumoulin,  p.  3,  «•  90  b*  104  ;  Iff  p.  3,  «.  469,  Iff  seq* 

331.  Further,  when  the  heir  who  is  fued  by  the  cred# 
itor  of  an  indiviGble  debt,  is  heir  only  for  a  fmall  part,  and 
there  is  another  heir  for  a  much  greater  part ;  puta  ,if,  in 
feme  cuftomary  provinces,  a  creditor  has  fued  a  younger 
orother  who  is  heir  only  for  a  fmall  part,  the  cldcft  being 
principal  heir  ;  in  this  cafe  the  heir  who  is  fued  may  not 
€nly  aik  a  time  to  bring  in  his  co-heir,  but  may  require 
thAt  the  creditor  ihall  proceed  agalnH  the  principal  beir* 
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Ac  younger  brother  offering  to  pay  his  part.    Moiin.  H.  «• 
105. 

352.  Farther,  as  to  the  effe£lof  the  indiviiible  obliga- 
tion m  dando  tel  in  facicndo,  -with  regard  to  the  heirs  of  the 
debtor,  three  cafes  are  to  be  diftinguifhed,  according  to 
Dumoulin.  This  debt  is  cither  of  a  nature  that  it  may  be 
difcharged  only  by  tKe  heir  of  the  debtor  who  is  fued ;  or 
it  is  of  a  nature  that  it  may  be  dtDcharged  feparately,  either 
by  him  who  is  fued  or  by  each  of  bis  co-heirs ;  or  it  is 
of  a  nature  that  it  may  be  difcharged  only  by  them  all 
jointly. 

We  may  add^ce^  as  an  example  of  the  firfl  cafe,  the 
ilebt  of  a  right  of  way,  which  the  ancellor  promifed  to  grant 
over  a  piece  of  land,  that  has  fallen  by  the  diviiion  to  one  of 
liis  heirs.  It  is  this  heir  alone,  to  whom  the  land  has  fallen 
in  the  divifion,  who  can  difcharge  this  debt ;  becaufe  fuch 
a  right  can  be  granted  only  by  the  owner  of  the  land.  In 
this  cafe  he  will  alone  be  condemned  to  grant  it,  by  a  judg> 
ment,  which,  on  his  failure  to  do  fo,  will  be  equivalent  to 
the  deed  by  which  he  ought  to  grant  it :  Molin,  ^.  3,  n.  100* 
favlng  to  him  his  recourfe  or  indemnity  againfl  his  co-heirs 
if  he  was  not  charged,  by  the  divifion,  with  the  grant  of  tills 
right. 

333.  We  may  adduce,  as  a  flrft  example  of  the  fecond 
cafe,  the  debt  of  a  iimilar  right,  which  the  anceflor  bound 
himfelf  to  procure  to  another  over  the  land  of  a  tliird  per- 
(on.  The  thing,  which  is  the  obje£t  of  this  obligation,  is 
an  indivifible  thing,  and  which  in  its  nature  may  be  dif- 
charged feparately  by  each  of  the  heirs  <9|f  the  debtor.  For 
it  is  in  the  power  of  each  of  them,  at  leaft  naturoy  to  treat 
with  the  owner  of  the  land  over  which  this  anceflor  en- 
gaged to  procure  this  right.  The  creditor  will  then  be  en- 
titled to  demand  this  right  of  way  for  the  whole  from  each 
of  the  heirs  of  the  debtor.  For  this  right,  being  indivifible, 
each  is  liable  for  the  whole  debt.  But  as  this  heir,  though 
debtor  of  this  right  for  the  whole,  is  not  however  bound 
for  it  tGtaliiery  and  as  he  is  bound  jointly  with  his  co-heirs, 


he  may  a(k  a  delay  to  bring  them  into  court>  that  they  may 
jointly  with  him  procure  to  the  creditor  the  ri(;^ht  which  i%^ 
due  him  ;  other  wife,   that  they  be  all  condemned  to  the  j 
damages  of  the  cveditor,  and  being  all  condemned  thereto^^ 
they  ^viU  be  liable,  each  for  his  part  only ;  becauie  this  obli-' 
gation  of  damages  is  cTirffible. 

If  he  neglecls  to  call  in  his  co-heirs  and  have  thenpi; 
made  parties,  he  will  be  condemned  alone  to  procure  tQ- 
the  plaintiff  the  right  which  was  promifed  him  by  the  arw 
ceflor  ;  and  on  failure  will  alone  be  condemned  to  the  dam- 
ages :  faving  his  rccourfe  again  ft  his  co-heh:s-  Molin.'p.  2, 
ff.  irs.  For  having  negle6\cd  to  bring  th.m  m,  he  ought' 
atone  to  fufier  the  condemnation.  He  is  bound  in  this  cafe/ 
quasi  ex  facto  propria  ;  having  alone  fubmittcd  t»  the  ftrit,  fe^ 

non  tantum  quasr  hares »  •  '  i 

r  I 
ObCbrve  that  this  Judgment   for  damagea  ought  to  be 

given,  although  the  heirs  of  him  who  promifed  this  right, 

Ihould  be  ready  to  purchafe  it  fronv  the  owner  of  the  Jandf 

on  \?hich  it  was  to  be  given,  and  this  ownef  would  not  grant 

it  on  any  terms.  For  as  we  have  feen  before,  it  fuffices  that 

what  was  promifed  be  podible  ia  ittelf^  althmipjh  it  was  not 

in  the  power  of  the  anceflor  who  promifed  it  or  of  his  htir^l 

for  the  obligation  to  be  valid,  and  to  give  a  claim,  hi  cafe 

of  its  inexecutiony  for  damages*    He  who  contra6led  ifi& 

obligation  ought  to  impute  it  to  his  own  folly  that  he  uhad-? 

vifedly  promifed  to  procure  it  tabe  done  by  this  third  per- 

fott. 

A  fecond  example  is  the  obli;-;ation  I  have  contrafledt 
to  airothcrto  build  him  a  houfe  on  his  I^nd.  This  obliga- 
tion h  indivifible :  the  creditor  may  iuc  each  of  my  heii^' 
and  demand  that  they  be  condemned  to  build  the  houfe  en- 
tire. But  as  each  heir,  akhough  bound*  for  the  building 
of  the  whole  houfe,  is  not  however  debtor  in  solidum^  he  may 
require  that  his  co-heirs  be  brought  in,  and  this  being  done, 
on  their  failure  to  perform  the  obligation,  they  will  i>e  con- 
demned  to  damages,  each  in  tbe  proportion  of  his  part  Id 
the  ioheritauce*  :  -    ' 
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Thofe  who  were  readf  to  concur  will  be  condemned  as  ' 
nfell  as  thofe  who  refuted ;  i'a/nig  their  recourfe  againft  the 
Istter :  becaufe  each  is  bound  to  build  the  -whole  houfe,  and 
it  is  ibmething  which  each  may  do  feparately* 

If  oue  of  the  heirs,  who  was  fued  for  the  building  of 
the  whole  houfe,  did  not  caufe  his  co-heirs  to  be  brought 
1ft,  he- would  alone  be  condemned  to  damages  for  the  whole, 
ih'cafe  of  the  iaexecution  of  the  obligation.  It  is  his  own 
famit  that  he  did  not  bring  in  the  other  heirs. 

3344  It  remains  for  us  to  fpcak  of  the  third  cafe,  in 
wlkich  the  indiviiible  debt  cannot  be  difcharged  but  by  all 
the  debtors  jointly.  We  may  adduce,  as  an  example,  the 
C^e  of  one  who,  by  a  eompofition,  had  bound  himfelf  to 
grant  you  a  right  of  way  over  his  land,  in  fuch  part  of  it  as 
he.ihould  indicate.  If  he  died  without  performing  this 
obligation,  leaving  feVeral  heirs,  who  fucceed  in  common 
tjp  his  cftate,  the  obligation  to  grant  the  right  of  way,  td 
which  they  fucceed,  is  an  xndivifible  obligation,  which  can- 
not be  difcharged  but  by  all  the  heirs  jointly,  as  a  right  of 
way,  and  the  like)  can  only  be  granted  by  thofe  who  are* 
owners  of  the  land.  L.  2,  ff.  de  Serr,  L.  18,  fT*  Comm.  Prad. 

•  Ift  the  cafe  of  this  kind  of  obligation,  if  one  of  the  heirs 
d^lares  that  he  is  ready,  as  far  as  it  in  him  lies,  to  perform 
the  obligation,  aud  it  depends  on  the  other  heirs  alone  to 
complete  the  performance  of  it,  it  is  only  he  who  refufcs 
who  mud  be  condemned  to  the  damages :  for  he  who  ten* 
ders  is  not  in  arrear.    Molhu  ib^  p*  3,  n.  95. 

If  a  penalty  had  been  (lipulated  in  cafe  of  the  incxecu* 
^ion  of  the  obligation,  the  co*debtor  or  co-heir  who  had  not 
bc'^n  in  arrear,  would,  not  the  lefs,  be  Hable  for  his  pait  of 
the  penality  incurred  by  the  delay  of  the  other,  non  imme- 
diate^  sed  ejus  occasioned  VX  tanquam  ex  conditionis  eventu ;  as 
'  in  diviiible  obligations. 

335.  Obferve  that' the  law  25,  §.  10,  ff.  Fam.  ercisc. 
contains  hothing  contrary  to  the  di{lin6\ions  wchave  hither- 
to made :  for,  as  Dumoulin  remarks,  />.  8,  n.  99,  this  text 
does  fiot  fuppofe  that  the  heir,  for  part,  of  the  debtor  of  an 
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indirifible.thingi  vould  always  and  without  dtftin^lion  be 
liable  to  pay  the  value  of  the  whole  in  caf  <  f  the  inexecu** 
tioa  of  the  obligation  ;  but  it  decides  only  that  in  the  cafe 
in  which  he  Ibould  be  )iable»  puta^  when  he  has  fuffered 
himfelf  to  be  condemned  without  bringfing  in  his  co-heirs^ 
who  were  bound  as  well  as  he,  he  would  have  againll  thenar 
the  aiilion  famtlix  crciscunda,  to  obtain  an  allowance  for  it 
in  the  divilion. 

§.  IV. 

0/  t/ic  effect  of  indhisible  ohllgcttons  in  non  faciendo* 

336.  When  one  has  bound  himfelf  to  another  not  tq 
do  a  certain  thing;  if  what  he  bound  hlinfelf  not  to  do  is 
fomething  iadivifible,  puta^  if  he  bound  himfelf  to  his  neigh* 
bour  not  to  prevent  him  from  pafling  over  his  land,  the  con^ 
travention  by  one  of  his  heirs  will  give  room  to  the  a£tioQ 
of  the  creditor  againfl  all  the  heirs,  that  they  may  be  pro* 
hibited  from  contravening  the  obligitiion,  and  condemned  to 
damages  ;  with  this  difference,  that  he  who  has  contravened 
it,  ought  to  be  condemned  for  the  whole,  ^z/m  non  tenetur  tan* 
rum  tanquam  hartSy  sed  tanquam  ipse  U  ex  facto  proprio ; 
and  the  other  heirs  ought  to  be  condemned  only  in  the 
part  for  which  they  are  heirs  and  faving  their  recourfe  a* 
gainfl  him  who  contravened  the  obligation,  that  he  be  hold* 
en  to  pay  in ,  their  difcharge,  or  indemnify  them  if  they 
have  been  compelled  to  pay.  They  are  not  bound,  in  soii- 
dunty  as  is  he  who  contravened  tiie  obligation,  but  only  for 
their  part  in  the  inheritance,  quh  tenentur  tantum  ut  hxredes» 
It  is  in  this  fenfe  that  Dumoulin  fays  we  ought  to  under- 
iland  the  law  2,  §•  5,  &\  de  verby  cbUg*  Si  stipulatus  fuero 
ptr  te  non  Jitri^  nequeper  harcdem  tuum  quominus  mihi  ire^  ogtre 
iiceatf  U  units  expluribus  harcdibus  prohibuerit^  tenentur  iSt  co^ 
haredes  ejus  ;  sed  famtli^  eniscunda  repetent  abeo  quod  pntS" 
titergjitm  Vumouliiijpartj  3,  »•  168,  19*  seq» 

With  regard  to  the  creditor,  thofe  who  have^ot  con- 
travened are  bound  for  the  contravention  of  tkis  co-heir; 
and  in  this  the  obligations  in  non  faciendo  differ  from  Obli- 
gatioas  infacknh.    For  when  the  obli^a*ion  confifts  in  do- 


dn  ATREATISEON 

ing  fomething  indirifiblC}  which  can  only  be  done  by  both 
joiatly  and  one  of  them  offers  to  do  it,  while  the  other  refufes 
t»  concur.  We  have  feen  supra^  n,  334^  that)  according  to 
the  opinion  of  Dumoulin,  the  creditor  hat  no  a£lion  againfl 
him  who  was  not  in  arreart  but  only  againft  iiim  who  rdfuf- 
cd. 

The  reafon  of  this  diftindiion  is^  that  it  is  the  arrear 
of  the  debtor  that  gives  room  for  the  a6Uon,  in  obligations 
infaeUndo*  Hence  it  follows  that  it  cannot  anfe>  againfl 
him  who  is  ready  and  willing  quantum  in  se  est  to  perform 
the  obligation,  and  who  confe^uently  is  not  in  arrear.  On 
the  contrary  in  obligations  in  nonfacicndo  it  is  the  a£t  itfclf, 
Irom  which  the  debtor  promifed  that  he  and  his  heirs  would 
abftain,  which  gives  room  to  the  a6lion  of  the  creditor. 
Therefore  it  fufHces  that  one  of  the  heirs  do  it,  to  give  room 
to  the  a6lion  againil  all.  It  mull  be  fuppofed  that  fuch  was 
the  intention  of  the  contradling  parties.  For  otherwife  he, 
to  whom  another  has  bound  himfelf  not  to  do  a  things 
would  not  be  fafe,  and  it  would  often  happen  that  when 
what  was  ftipulated  not  to  be  done  (hould  be  done,  he  could 
not  fue  any  one,  for  want  of  knowing  who  did  it :  it  nut 
often  being  eafy,  when  a  thing  has  been  done,  to  know  who 
it  was  done  by.  Whereas  in  obligations  that  confift  in  do- 
ing a  thing,  it  cannot  be  difficult  to  know  who  is  in  arrtar 
or  refufes,  by  making  a  demand. 

DumouHn,  part.  1,  n..27,  gives  t©  the  heirs  who  have 
not  contravcnqd,  the  plea  of  difcuffion  by  which  they  may 
compel  the  creditor  previouQy  to  afcertain,  at  their  colls,  the 
infolvency  of  the  one  who  has  contravened. 

CHAPTER    V. 

0/ penal  obii^ationsm 

*  JTx  penal  obligation  is^  as  we  have  already  fccn^ 
that  which  refults  from  the  claufe  of  an  agreement,  by 
which  a  perfon,  in  order  to  a&ure  the  execution  of  a  pre- 
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vtous  engagement,  binds  htmfelf,  in  the  fcrm  of  a  penaltyi 
to  fomething,  in  cafe  of  the  inexecutiou  of  this  engagement. 
For  example.  If  yoa  lent  me  a  horfe  to  perform  a  journeft 
which  I  bound  my^fclf  to  return  to  you  found  and  in  good 
order,  and  to  pay  you  fifty  pi(lo)cs,  if  I  did  not  return  him 
fo ;  this  obligation  which  I  contra6led  to  pay  fifty  piftoles^ 
if  I  did  not  return  him  found  and  in  good  order,  is  a  penal 
obligation. 

To  treat  this  fubje£l  in  order,  after  having  (hewn  in 
the  firil  article  the  general  principles  refi>eoling^he  nature 
of  penal  obiigattons,  ve  (hall  fee  in  the.fecond,  when  the 
penalty  is  incurred ;  we  (hall  examine  in  the  third,  whether 
the  debtor  may,  in  difcharging  hi^^^bligation  in  part,  avoid 
a  part  of  the  penalty :  we  fhall  difcufs  in  the  fourth,  whe- 
ther the  penalty  is  incurred  for  the  whole  and  by  all  the 
heirs  of  the  debtor,  on  the  contravention  by  one  of  them; 
and  in  the  fifth,  whether  the  contravention  made  towards 
one  of  the  heirs  of  the  creditor,  caufes  the  penalty  to  be 
incurred  for  the  whole  and  towards  all  the  heirs  of  the 
creditor. 

Of  the  nature  of  penal  obllgathns. 

First  Principle* 

338,  Apenai  obligation  being  from  its  nature  acceflbry 
to  the  principal  and  primitive  obligation,  the  nullity  of  this 
carries  with  it  the  millity  of  the  penal  obligation.  The 
rcafon  of  this  is  that  it  is  of  the  nature  of  acceffory  things^ 
that  they  cannot  exifl  without  the  principal  thing,  ^uftt 
tausa  principalis  non  ccniifistlt^  nc  ca  quidem  qu£  sequuniur  lo» 
<um  obtinent.  L.  129,  5.  1,  fT.  de  Reg,  Jur.  Befides  the 
penal  obligation,  being  the  obligation  of  a  penalty  (^ipu- 
lated  in  cafe  of  the  inexecution  of  the  primitive  obligation^ 
if  thb  primitive  obligation  is  not  valid,  the  penal  obligation 
cannot  take  place ;  for  there  cannot  be  a  penalty  for  the  in- 
execution of  an  obligation,  which,  not  being  valid,  could 
not  and  ought  not  to  be  performed. 

The  law  69,  ff.  de  Verb*  oblig.^  contains  an  example  of 
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•this  divifion.  You  had  promifcd  to  mc  to  give  mc  a  ccr- 
tain  flavc,  of  the  death  of  whom  you  were  ignorant,  and  to 
pay  me  a  fum  of  money,  as  a  penalty,  if  you  failed  to  give 
iim  to  me.  Ulpian  decides  that  the  penal  obligation  is  no 
4bore  valid  than  the  principal  one,  which,  being  that  of  an 
'Impoi&bility,  cannot  be  valid-  Si  homo  mortuus  sisti  non  po* 
^i€itj'nec  p^na  rei  impossibilis  committetury  guemadmodum  si 
quis  Stichum  mortuum  dare  stipulatusy  si  dcUus  non  ^ssety  ptinam 
iStipuletur* 

-'      339.  This  principle  that  the  nullity  of  the  primitive 
obligation  carries  with  it  that  of  the  penal  obfigation,  admits 
of  an  exprcflion,  in  the  cafe  of  an  obligation,  in  the  per- 
-formance  of  which,  he,  to  whom  it  has  been  contracted, 
-had  no  appreciable  interefl ;  puta^  cum  quis  alieri  stipuhtus 
•^u     We  have  feen  supra^  n.  54,  that  fuch  an  obligation  is 
not  valid.    Yet,  the  penal  obligation  that  is  annexed  to  it  is 
valid*    Alteri  stipulari  nemo  potest  •  •  •  •  Piane  si  quis  velrf  hoc 
facerej  pttnam  stipulari  conveniety  ut  nisi  ita  factum   sicut  est 
comprehensum^    committatur   p€n^   stipulatio   etiam    et    cujus 
nihil  interest^  ^c.  Instit,  tit,  de  inut.Stip,  §.  18.     The  reafoxi 
is  that  the  principal  obligation  is  void  in  this  cafe,  only  be- 
caufe  the  debtor  may  contravene  it  with  impunity ;  he  to 
whom  it  has  been  contracted  having  in  fuch  cafe,  no  dam- 
age to  claim  on  account  of  its  inexecution  ;  the  penal  obli- 
'  j^ation'  that  is  added   cures  this  defect,  in   preventing  the 
debtor  from  contravening  the  obligation  with  impunity. 

Like  wife,  although  one  could  not  validly  promife  the 

a€l  of  another,  the  penal  obligation  added  to  an  agreement, 

1>y  which  one  has  promifcd  the  a6l  of  another,  it  valid. 

'For  the  penal  claufe  ihews  that  he  who  promifcd  had  not 

'       fnnply  an  intention  to  promife  the  act  of  another,  but  that 

he  had  authority  from  this  perfon,  and  confcquenlly  he 

has  promifcd  non  de  alio^  sed  de  se,  Supra^  «.  56. 

*  « 

Frain,  in  his  repoxis  of  cafes,  determined  in  t-hc  Par- 
liament of  Brittany,  relates  one,  of  the  I2th  of  January  1624,. 
wliich  was  decided  on  this  principle.  The  relation  of  a 
canon,  who  hiJd  offended  the  biihop  of  St.  Malo,  had  pro» 
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mt&d  to  tlic  bifliiop  that  thd  canon  Qiould  not  appear  in  the 
city  during  four  months,  and  bound  himfelf  to  pay  the 
fum  of  thr^ic  hundred,  livre«  in  cafe  of  a  contrs^vention. 
The  caiK>u  comlag  into  the  city  within  that  time,  the  agree* 
meat  was  holicu  to  be  vali^  and  the  penalty  inqiirr^d. 

Second  PrifUhph. 

340.  The  aulUty  of  the  penal  ohlij^ation  does  not  carry 
itriih  it  the  nullity  of  the  principal  obligation.  The  reafon 
Vi  that  the  acceiTory  cannot  indeed  exlit  without  the  prin-* 
4}ipal ;  but  the  principal  does  not  depend  cm  the  ac  ce^fory 
and  may  exid  without  it«  This  is  the  dcclfion  of  the  lav 
^7,  if.  de  Verb*  obll^m  Si  siipulatus  sum  te  sistt\  nUi  stit^riSf 
hippocentaurum  dari,  perindu  crit  atque  si  te  sisti  solummoda 
siipulatus  essem:  and  as  Paul  fays  in  L.  126,  ^.  3,  d^  tit*  Dfr'* 
tracta  prima  stipulation^^  prior  manet  utUis* 

Third  Principle. 

34 If  The  penal  obligation  has  for  Us  objeA  to  aSure 
the  performance  of  the  principal  obligation. 

Hence  it  mud  be  concluded  that  the  intention  of  the 
contracting  parties  was  not,  by  the  penal  obligation,  to  eX" 
tin$2;ui(h  or  diiTolve  the  principal   obligation,  nor  to  mcrjjc 
ehe  latter  in  the  former.    L.  21,  ^.  2,  ft\  de  Verb,  oblig. 

Therefore,  although  the  penal  obligation  be  incurred  by 
fhe  arrear  of  the  debtor  to  perform  the  principal  obligatjoui 
the  creditor  may,  inftead  of  demanding  the  penalty,  fue 
tor  the  performance 'of  the  principal  obligation.  L.  38|  fft 
rfcr  Act*  empt*  L.  122,  ^.  2,  ff*  de  Verb,  oblige  ^passim. 

Therefore,  when  ftipulating  a  penalty  in  cafe  of  the 
inexecution  of  a  principal  obligation,  the  intention  of  the 
parties  was  that  in  fuch  cafe,  as  foon  as  the  debt(>f  fhuuld 
have  been  put  in  arrear  to  perform  the  principal  obligatior, 
nothing  more  fhould  remain  due  than  th«-  fiim  ftipulated 
Sach  ftipulation  ia  not  a  penal  ftipulation ;  the  obligation 
whicii  refalts  from  it  is  not  apenaloblirralion.  hut  as  mu^'h 
a   principal  obliij.ition   a*^  tlv  i:r(l,  <^-^  ''"'r'wS*.  ■ 'V*  party  in^ 
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peb&ltyi  whtoh  ought  not  to  be«     Such  is  the  inila|>cb  la 
tJie  iaw  10|  §•  ])  £['.  de  Fact,  which  ^ve  have  juil  quoted* 
That  m  the  law  123,  \vhich  is  oppofed  to  us,  is  very  difTcN 
cnt*    After  a  divifion  ivhich  is  in  itielf  valid  aDd  notfubje6b 
to  any  refcifibry  ac\ion,  ive  had,   in  order  to  avoid  a  fiiit^ 
hoAvever  grpundlefs,  agreed  under  a  certain  penslty  not  to 
litigate  it.   The  obje6l  ot  this  agreement  was  not,  as  in  the 
preceding  cafe, .to  procure  to  ine  the  rcleafe  o(  an  ac\idii 
which  you  might  have  againil  me  to  fet  aCde  the  dtviiioni 
becaufe  you  could  have  none  ;  the  only  obje6t  of  this  agree* 
ment  was  to  avoid  a  fuit ;  therefore  if  you  have  brought  one, 
although  it  has  been  difmilTcd  by  a  judgment  in  my  favori 
the  penalty  will  be  incurred :  for  the  only  tiling  which  was 
the  object  of  the  agreement  being  lo  avoid  a  fuit,  however 
groundlcfs,  as  you  have  obliged  me  to  defend  a  fuit,  it  is 
true  to  fay  that  you  have  contravened  the  agreement  in  re* 
gard  to  that  which  was  the  objecl  of  it ;  whence   it  follows 
Ihat  the  penalty  is  incurred. 

S44.  Our  rule  that  the  creditor  cannot  have  both  the 
principal  and  the  penalty,  admits  of  an  exception,  not  only 
when  it  is  faid  exprcfsly  in  the  penal  claufe  that  on  failure 
of  tlie  debtor  to  perform  his  obligation  within  a  certain  time, 
the  penalty  {hall  then  be  incurred  ar.d  Ihali  become  due, 
without  prejudice  to  the  principal  cbiigation,  vhich  would 
be  cxpreifed  by  thefe  words  rato  mantnte  facto ;  L.  1 6,  E*. 
t»>  trans. ;  but  alfo  whenever  it  appears  that  the  penalty  was 
Aipulated  as  an  indemnification  of  what  the  creditor  may 
fulFcr,  not  from  the  abfolute  inexecdlicn  cf  the  oblif^ation, 
but  from  the  mere  delay  in  the  performance  of  it:  for  in 
this  cai'c  the  creditor  who  lias  fuflcred  from  the  delay,  muy 
recei\e  the  piiucipal  and  tlie  penalty. 

Fifth  Principle. 

S45.  The  penalty  ftipulated  in  cafe  the  obligation  be 
not  performed,  may,  when  it  is  excellWe,  be  reduced  and 
moderated  by  the  judge* 

This  principle  is  derived  from  a  decifion  of  Dumoulin, 
in  his  treatife  da  eo  quod  intcrvst ^  ??.  15-6,  k:^  st^q.    He  grounds 
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it  on  this,  tLatit  is  of  the  nature  of  the  pena'iy  that  it  be  irt 
liea  of  the  clamKges  which  mi^ht  be  claimed  by  tlie  credtter 
in  cafe  the  obligation  be  not  performed.    Therefore,  fay  a 
hCf  as)  when  the  creditor  claims  an  i^xreilive  fum  for  the 
damages  which  he  pretends  to  have   fuftjiined  from  the  in- 
execution  i^  the  obligation,  the  judge  ought  to  reduce  ity 
and  as  the  lawj  Cod*  dc   senu  qtia  pro  eo  quod  interest  prof*y 
does  not  allow  that  the  damages  fliould  exceed  double  the 
\alue    of    xkkt   things    which    made    the    object    of   the 
pritnittve  obhf>:atioa;  fo,   vhen    the  penalty    lUpulated  lA 
lieu  of  damages    is  exceiTive,  it  ou^ht  to  be  reduced :  for 
this  penalty  may  well,  indeed,  exceed  the  amount  of  the 
damages,  and  even  be  due  when  the  creditor  might  not 
have  fuLVained  any,  becaufe  it  has  been  (lipulated  to  avoid 
the  difctti&on  of  the  queRion  whether  the  crctlitor  has  ac- 
tually fuftained  any  damages  ami  to  what  amount ;  but  be- 
ing in  lieu  of  the  damages  df  the  creditor,  it  is  contrary  to 
its  nature  that  it  (hould  be  carried  beyond  the  limits  which 
the  law  prefcribes  to  damages.    If  the  law  above  citt;d  I'e- 
ilrains  them,  and  does  not  permit  that  they  fhotild  be  claim- 
ed ultra  dupiumy  even  when  the  inexecution-of  the  contract 
may   have  really  occalioncd  a  greater  lofs  to  the  creditor, 
who  finds  himfclf,  on  this  aceountjt'frj</ri  in  damno ;  afortiih' 
ri  the    exceflive  penally,  to  which  the  debtor  uniulvifedly 
fubmitted,  ou.q^ht  to  be  moderated  and  rtductd  Vificn  the 
creditor  has  not  fufl'ered  any  lofs,  or  has  I'uficred  one  much 
below  t!ie  amount  of  the  penalty  ilipulatcd,  and  ronfe<iuenlly 
in  the  cafe   in  which  ceviat  dc  lucro  cuOtando*    In  fine,  Dil- 
nioulin  grounds  his  opinion  oii  the  text  of  tlic  law  before 
cited,   Cjd.  dc  s^nl.  pro  co  quod  Interest^  Vfc,  whicli   from  Its 
t^cneral  terms  fccnis  to  inchide  intertsit  conwiitiur.ak^  as  well 
as  other  kinds  of  damages. 

Azon  is  of  an  opinion  contrary  to  that  of  Dnmoulin.  I  Ic 
decides  tluii  a  penalty  (lipulated  in  iha  form  of  damaj^^es, 
is  not  fubjeel  lo  be  moderated.  It  may  be  faid  in  fa',  or  of 
his  opiiiion,  that  there  is  a  difTerence  between  the  damages 
ftipulated,  and  thoie  Mhich  are  rc-ulated  by  the  contract. 
With   regard  to  tlic   latter,    it  is   true,   indeed,    that   the 
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debtor,  in  contra6ling  the  primitive  obligation,  is  prefum* 
ed  to  have  contraded  the  iecondary  obligation  of  damages 
which  might  refult  from  the  inexecution  of  the  primitive  ob- 
ligation i  but  there  is  room  to  prefume  that  he  dkl  not  in- 
tend to  bind  himfelf  in  immensum  for  the  damages,  but  only 
intra  justum  moduniy  and  to  the  extent  of  the  fum  to  which 
it  was  probable  they  could  amount.     But  the  fame  cannot 
be   faid  of  the  damages  which   are  ftipulated ;  for  idi  est 
evidens  voluntas^  nan    relinquitur  prtesumptioni  locus*     How- 
ever  excefiiye  the  fum  may  be  which  is  Hiptilated  in  the 
icrm  of  damages  in  cafe  of  the  inexecution  of  the  agree- 
ment, the  debtor  cannot  deny  that  he  intended  tabind  him- 
felf for  it,  when  the  claufe  of  the  contract  has  fo  exprelTed 
it.     Notwithftanding  thefe  realbns,  the  decifioa  of  Dumou- 
lin  appears  more  equitable.     When  a  debtor  binds  himfelf 
for  an  exceffive  penalty  in  cafe  of  the  inexecution  of  a  prim- 
itive obligation  which  he  conlra6ts,  there   is  caufe  to  pre* 
fume    that   it  was    the    confidence   of    the    debtor   that 
he  ihould  not  fail  in  the  performance  of  the  primitive  oblw 
gation  which  induced  him  to  fubje^  himfelf  to  fo  excefnve 
a  fum  ;  that  he  did  not  think  to   engage  any  thing  in  ful>- 
'  j(c6Ung  himfelf  to  it,  and   that  he  would  not  have  bound 
himfelf  in  fuch  penalty  if  he  had  tliought  tlie  cafe  woukt 
happen  in  which  the  penalty  was  to  be  incurred :  thus  the 
confent  which  he   gave  to  the  obligation  of  a  penalty  fo 
exceflive,  being  a  confent  founded  on  error,  is  not  a  valid 
confent :  therefore  thefe  exceflive  penalties  ought  to  be  redu- 
ced to  the  fum  to  \vhich  the  damages  of  the  creditor,  refulting 
from  the  inexecution  of  the  primitive  obligation,  may  a- 
mount  at  the  highcil.    This  dccifion  ought  to  apply  in  com- 
mutative contracts,  becaufe  as  equity,  which  ought  to  reign 
in  thefe  contracls,  does  net  permit  thut  one  of  the  parties 
Hiould  profit  and  enrich  biniftlf  zX  the  cxpcnce  of  another* 
it  would  be  contrary  to  this  equity  tl.at  the  creditor  Ihouid 
enrich  him ^<^•l^  at  the   cxpence  of  tic  debtor  in    exatlinjj 
from  him  a  penalty  too  exceflive  and  manifeflly  too  much 
above  what  ht  las  fufiVred  from  the  inexecution  of  the  prim- 
itive obligation.    The  deciftou   oui^ht  likewife  to  apply  ia 
donations}  cum  nemini  sua  liberalitas  dtbcat  esse  cuptiosa* 
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The  text  of  the  Inilitutes,  tit.  de  inut.  Stip.  ^  30,  does 
not  more  than  the  law  $3,  ^.  )  7,  if.  de  Verb,  oblig.^  decide 
any  thing  a^ainfl  the  decifloii  of  Dumoulm  :  for  from  what 
is  there  faid,  Pxnam  cum  (juis  stipulatur^  non  inspicitur  quod 
intersit  ejus^  sed  qu£  sit  quantitas  in  conditijne  stipulationis^ 
it  follows  that  the  penalty  may  be  due*  although  he  in  whofc 
favor  it  has  been  ilipulated  has  not  fuffered  any  thing  from 
the  inexeciition  of  die  primitive  obligation  or  has  fuffered 
lefs  tlian  the  penalty ;  but  it  does  not  in  any  manner  follow 
that  this  penalty  may  be  immenfc  and  in  no  proportion  to 
the  objecl  of  the  primitive  obligation. 

With  regard  to  the  law  55,  de  Evict.^  which  fuppofes 
that  oiie  may  fltpuhte  in  a  contra6^  of  falc,  the  reftitution 
of  the  triple  or  quadruple  of  the  price  in  cafe  of  evi6\ion,  it 
IS  anfwered  in  different  ways.  Noodt  pretends  that  the 
words  triplum  aut  q::adruphiin  ^vt  a  bad  glofs,  which  is  not 
in  the  text,  and  ought  to  be  retrenched.  Dumoulin^  ibid. 
n.  1 67,  tif  scq.  anfvvers  better  in  faying  that  the  queftion  in 
this  law  is  not  what  may  be  validly  ilipulated  in  cafe  of 
cviclion,  and  therefore  that  it  is  not  to  be  concluded  that 
one  may  always  and  without  dii\in6\ion,  in  all  contra6la  of 
iale,  llipulatc  validly  the  reftitution  of  the  triple  er  quadra* 
pie,  in  cafe  of  eviclion  ;  that  it  is  only  to  be  concluded  that 
•fcich  a  ftipulation  may  be  fometimes  inferted  in  contra6ts  of 
falc,  and  thefe  cafes  are  when  a  thing  has  been  fold  not 
fimply,  but  in  circnmftances  in  which  the  purchafer  might 
fuffer  a  great  lofs  in  the  reft  of  his  property,  in  cafe  of 
ericlion  from  the  thing  fold,  which  rilk  was  known  and 
fbrefeen  by  the  contracling  parties,  as  in  the  following 
cafe.  I  fell  to  a  merchant,  a  little  before  the  fair,  a  booth* 
and  it  is  cxprefsly  mentioned  in  the  contra5\,  that  it  is  for 
the  purpofe  of  putting  his  goods  in.  The  rifk  which  the  pur- 
chafer runs  in  cafe  of  eviclion,  during  the  time  of  the  fair, 
not  to  find  abodth  to  be  hired  or  fold,  and  confequently  to^lofe 
the  falc  of  his  goods,  is  the  rifk  of  a  damage  forefcen  by  the 
contraCling  parties  at  the  time  of  the  contract,  which  dam- 
age may  confide rably  exceed  the  price  of  the  booth,  and  to 
which  the  feller  fub]ec\s  himfclf.     Therefore,  in  this  ci^, 
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.tl|d  damages  which  wiirc  not  fixed  by  the  contrail  would  be 

Vj^luecl  ;ibovc  the  doUlilc,  triple  or  quadruple  of  the  price 

o.f  thq   thin:<  fold.    Likcmfe  .oae  may,  in  the   fame    cafe, 

'.Kipulalc  u  penalty  above  the  double   of   tlic   price   of  this 

.thiaj; )  and  the  penalty  is  not  in  this  cafe  judged  exceffi-ve, 

for  xxoi  beinj^  in  any  proportion  to   the  price  of  the   thing 

.fold;   pi-Ovidcd .it  be   In  fome    proportion    to  the  dftntagc, 

^rhlch  tlic  purchafer  has  fuflained  by  the  lofs  of  the  falc  of 

thc^^oods*     Since  it  was  in  lieu  of  this  damai^e  that  it  was 

ilipulatcd. 

3 1 6.  It  remains  to  be  obferved  that  if  the  penalty  which 
•is  in  lieu  of  the  ordinary  damap^cs,  is  fubject  to  be  reduced 

when  it  is  cxceflive,  afortlor'u  the  penalty  Aipulated  in  cafe 
f)f  Uie  failure  to  jmy  a  fum  of  money  or  other  tliinji;  which 

is  con  fumed  in  the  ufc,  ought  to  be  reduced  to  the  lawful 
,jatc  of  intered  of  which  it  is  in  lieu,  or  even  entirely  rc- 
jccUhI}  when  intcrell  may  not  lawfully  be  flipulated. 

Articlr  II. 

Vvlicn  the  penalty  of  the  oSlhat'ton  ii  incurred. 

§.  II. 

Of  the  case  in  ivJiich  a  penal  clause  has  been  added  to  an  obliga-' 

gation  to  do  something, 

347.  It  is  evident  in  this  cafe  that  the  penalty  is  incur* 
red,  as  foon  as  he  who  bound  himfelf  under  the  penalty 
not  to  do  a  thing,  has  done  the  thing  which  he  bound  hiniielf 
not  to  do. 

548.  Is  it  neceffary  that  the  act  on  which  the  penalty 
is  to  be  inciUTcd,  fhould  have  its  cffecl  ?  This  depends  on 
what  was  the  intention  of  the  panics.  Suppofe  that  in 
making  adivifion  or  a  compofition  we  have  reciprocally 
promifed  not  to  litigate  the  fame,  under  the  penalty  of  a 
certain  fum?  payable  by  the  parly  contravening  his  proroife 
to  the  other.  Afterwards  you  have  brought  fuit  againft 
me  to  procure  this  divifion  or  compofition  to  be  annulled* 
This  fuit,  although  it  has  had  no  effeQ  and  has  been  dif- 
niiiTed  by  a  judgment  in  my  favor,  caufcs  the  penalty  to 
H**  inrurred  ;  Arg.    L-  I,    I2*i,  ^.    6,   S*  de    Vtrb,  obK     The 
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Hzton  is,  that  in  fUpulatin^  vrith  you,  under  a  certain  pen- 
alty that  you  IhouM  not  litigate  what  we  had  done,  I  did 
«»ot  precifcly  undertlaod  that  you  fbOuld  not  fet  alide  the 
diviiion  or  compoiiuod>  which  being  valid  of  themfelreSi 
would  hiLTe  remaiaf^d  fo  notwithftanding  Clit  flipuiatiDA* 
What  I  intended  to  iUpulatt  wit)i  ypu  wat,  that  you  (bould 
^m  oUige  me  to  pont^  n  fuit^  It  fufices  tlien  that  yotl 
iiaye  brought  Alky  thougk  ypu  luve  failed  in  it,  forthe|>eti» 
aity  to  be  incttrred.  It  cannot  be  fatd|  In  this  cafe,  that 
I  am  paid  for  bflth  the  principal  obligation  ilnd  the  ^naltyf 
whLph  is  (contrary  to  the  fourth  principU  vrt  hare  eftablilh* 
ed  in  tlie  preceding  pirticle :  for  the  principal  obligation 
vrhich  you  ^ontraded  to  me^  not  to  litigate  the  divi&on  of 
CompoHtion,  and  to  ^vhi6h  the  penal  obligation  was  attach* 
ed,  hud  for  its  object  that  you  Ihould  not  bring  a  fuit  agamft 
nie  X  and  ypu  failsd  to  perform  ihia  principal  obligation)  be* 
caufe  you  hare  made  me  £uilaia  one]  I  may  therefore  ex^ 
feLClthe  penalty* 

On  the  contrary i  If  I  huve  ftiputated  trith  yoU,  tUiderit 
certain  penalty  that  you  ihould  not  let  your  houfe,  adjoin* 
ing  the  one  I  occupy,  to  a  blackfmith,  or  other  perib&  of  tho 
like  trade  ;  the  leafe  you  made  of  it  to  fuch  a  perftm,  if  he 
<lid  not  come  into  the  houfe,  /will  not  caufe  the  penalty  to 
he  incurred*  For  what  I  had  in  view  in  lUpulating  this 
Vrith  yott,  was  only  to  avoid  the  inconvenience  of  the  nolfd 
trhicb  fuch  workmen  make.  As  the  hoUie  was  mit  MkA 
for  a  purpofc  creating  this  inconveiiicncei  the  perudtjT 
^ught  not  to  be  incurred* 

For  the  fame  reafon  Papinlan  decides  in  the  law  60  (fi 
tie  Sertn  export,' thvit  when  a  £&ve  has  been  fold  under  a  con* 
ditioB  that  the  pul^chafer  ihould  not  emancipate  him*  and 
tmder  a  certain  penalty,  if  he  did^  a  void  deed  of  emanci* 
pation  does  ilot  caufe  the  penalty ,to  be  incurred* 

^i  II* 

4i/'ift^  ease  in  %ukrch  a  penal  tlausf  has  hin  ndicd  to  the  (Altjfh 

tion  So  git   or  do  some  thing. 

S49«  tn  this  eafii  tlie  penalty  is  incurred  when  lit 

A* 
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flcblor  ha^  teen  put  m  arrear  to  give  «r  do  what  he  has  pro- 
Snlfed.  The  civil  law  miikcs  a  diftih6lion,  when. the  agree* 
inCnt  coTitains  a  fixed  time  in  Wliich  the  debtor  is  to  give 
vir  do  what' has  been  a^'^i'ced,-  and  wh*n  it  does  not  contain 
luth  a~time«  -In-the  firftcafe,  they  decide  that  the  penalty 
ns  due,  dl'  plcno  fure^  as  f(Abn  'a*  the  tim€  is  expired,  without 
^hcr^bein^  anyneccflity  for  an  Interpellation  on  the*debt- 
*w,  and*  that  he  could  hot  be  difeh&rged  from  it,  by  offering, 
rafter '4he  expiration  oC  thotilne,  to  perform  the  principal 
•obligAfion:  4.723,  fi*.  de  ebl.  Xsf  at.'  '^  -     .  1 

The  expiration  offhft  Yi'mC  appeared  to  the  Roman  jii- 
Vifts  fo  lull^'  fufliclent  to  operatt  a  forfeltnrfe  of  the  penalty, 
Without  the  neceflity'of 'oth'erwife  putting  the  debtor  in  ar- 
rear, "that  tliey  held  the  jSenliTfy  tb  be  forfeited,  even  when 

■ 

'the  debtor  Tiad* died  before,  Mthout  leaving  all y  heirs,  and 
tliC'/eVvis  confeqn'enlly  h6'one"''vv*ho  could  be  put  in  arrear. 
^^/lib  13  n\c'dc'ci!loi\  Ot  the  law  77,  ff.  de  Vtfb.  obltg. 

Further,  the  law  1 12,  ff.  rf<?  Verb.ohli^.  decides  that  when 

tho  oBligatron  to  which  a  pCnaVclaufe  has  been  added,  is  to  do 

within  a  certain  timcaVertam  piece  of  work,  the  execution, 

'ef  which  requires  a  particular  time,  the  penalty  is  due, 

'even  before  the  expiration  of  the  time  ftipulated,  as  foon 

'us  it  becbmcs  certain  that  the  work  cannot  be  donfe  in  this 

time;  lb  that  the  enlargement  of  the  time  which  mi^ht  af- 

'tcrwards  be -granted  to  the  debtor,  would  not   difcharge 

*him'ft^6m  the  penalty  incurred  before  this  enlargement. 

Ih  the  fccond  Cafe,  when  the  obligation  to  give  or  to 
flo^a  tiling  includes  no  fixed  xime,  the  law  122,  §.  2,  de- 
cidbs "thaf'the  penalty  is  incurred  only  on  the  demand  of 

^the  cridit6r  lltb  contcstatlone.. 

.^^  \yith  us,  whether  the  primitive  obligation  includes  a 
time  within^ which  it  is  to'  be  pcrlormed,  or  not,' it  is  com- 
monly ncceffary  that  tliere  be  a  judiciardemand  "in  order 
to  put  the  debtor  in  arrear,  *and  thereby  caufe  the  penalty 

•^p  be  incurred.  I  have  MCl  comm'onlj ;  for  there  are  csvfcs 
iu  which  the  penalty  as  well  as  damJtges  may  be  incurred, 

P*jitkg4t.utt>  dcmuwu,  j;/^/5,  ,f..i-47,    "      ..     ;    -^^ 

m  ^. 
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It  is  to  be  obferved  that  the  penalty  cannot  be  Intfurred^ 
•when  it  is  by  the  act  of  the  creditor  that  the  debtor  is  pre- 
vented from  pcrformiag  his  obli^alioR.  L«  ICC;  %  3,  d^ 
Ftrbm  obltgm 

ASYICLK    III. 

Wh^thir  the  debtor  mavj  in  ferfjrmin^  hrs  ooiigofr^:,  ,',t  tr- -  / 

avoid  part  of  the  pcr,c:tjr, 

350.  A  debtor  cannot  p:^}'  to  i!.e  creJ/iior,  aj^ujaft  Lij 

coafenty  part  of  what  he  o^ves,  as  long  as  his  obligation, 

•       •  .  »  "^ 

although  divifibic,  is  Hill  undivided,  as  ^ve  fnall  fee  in/rul 
part  3,  chap.  I,  art.  3,  J.  2.  T licrcfovc  Uie  ^cndeV  he  fiiouUl 
make  to  the  cixiditor  of  part  of  what  is  dii'j,  would  not  dif-", 
charge  him  from  the  penalty  llipulated  in  cafe  of  the  inex- 
ecutlon  of  the  obligation,  ifthe  creditor  rcfVifedthe  pailial 
payment.  .  .  •.  ^  r 

But  if  the  creditor  has  willingly  received  part^orthc' 

payment  of  his  debt,  is  the  penalty  incurred  for  flie  whole/ 

121  cafe  of  failure  to  pay  the  pdrt  that  reniains'ddc  ?    Ul- 

pian,  in  the  law  9,  ^.  1,  ff.    Si  nis  caution,  injud.^  dtcidts 

that  although,  subtHitatc  jurist  it  may  appear  that  in  this 

cafe  the  penalty  ought  to   be  Incurred  for  the  whole,  yet  it* 

is  equitable  it  Ihould  be  fo  only  in  proportion  to  the  p*art  of 

the  principal  obligation  that  renv.dns  to  be  perfoVincd."The 

true  reafon  of  this  deCiIlon  in  t-l>at  given  by  Diimonlin,  end 

which  wc  have  m^itiondd  above  :  iTameTr,  that  the  pennfty 

being  prcfumed  to   be  prornifcd  as  an  ir.demnifioction  for 

the  inexccution  of  the  obligation,  the   creditor 'cannot   re- 

ccivc  Iwth.     When  therefore  he   has  been  paid  for  part  of 

the  principal  obliji:ation,  he  cannot  receive  the  penalty  for 

that  part,  othcrwife  he.woukl  receive  both,  which,  ought 

not  to  be.     This  is  the  tenth  key  of  Dumouim,  in  histrea- 

tife  de  ciiv*  i^  ind,  p.  3,  «.    112.     In   omn thus  sine  individuisy 

sivf  dividui^^  p^na  nonccmmittitur^  nisi  pro  parte  contr^aventwuis 

cj^cacis^  nccpjtist  et:i(i  c::m  principal i ;  scd  creditor  non  tenttur 

partem  principalis  kl*  partem  'pan£  aecipere. 

This  will  be  illnflratcd  by  an  example.    In   fellinr^  mr 
a  farm  not  llock'ul  with  r:uUc  for  its  nuccflary  ufc,  you  havi' 
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bound  yourfelf  to  fupply  ime  with  two  yoke  af  oxen,  tinder 

the  penalty  of  fiv$  huadr^d  livres,  for  the  damages^  in  cafe 
you  fatted  to  deliver  them*  You  wi}!  not  be  aUot^pd  ia  this 
cafe  to  compel  mc  to  rective  Que  ygke  of  oxen,  as  I  ^m  not 
compellable  to  receive,  a  part  of  what  is  due  me ;  and  con* 
(equeutly  tb^  t&uder  you  ihould  m^e  of  one  yo]^e,  if  I  do 
not  chufe  to  receive  it»  wpuld  not  prevent  your  being  lia« 
ble  to  me  for  the  whole  penalty  of  £ye  hundred  li^r^s.  But 
if  I  willingly  I'Qceired  the  yoke  of  oxen  which  yon  tendered 
l&e^  on  your  failing  to  deliver  me  the  other  yoke*  1  fhall  be 
^tukd  only  to  one  half  of  the  penalty*  For  having  receive4 
t  part  of  what  Wks  the  obje^  of  the  agreementi  I  cauixot 
l^Yc  the  ^ntirp  penalty,  as  1  ci^Lnnot  have  both* 

is\»  Our  principle  that  the  penalty  is  due  only  in  the 
proportion}  and  as  to  th^  parts  in  whiQh  tlie  principal  obit* 
gallon  is  not  performed,  applies  equally  %  whether  you  bound 
yourfelfi  under  a  penalty,  in  c^fe  you  did  a  certain  thing> 
or  in  cafe  a  third  pcrfon  did  it*  H  you  bound  yourfelf  un- 
4er  a  penalty  of  three  hundred  Uvr^s,  that  Peter  ibould  not 
claim  a  piece  of  land  in  my  poflTeiiioni  the  penalty  will  be 
incurred  only  for  one  half,  U  Peter  claims  only  one  half  of 
it,  unlefs  the  contrary  c^ppeared  to  kavQ  been  the  intentiot^ 
of  the  parties.    J^lolin^  ibid*  p*  3,  n.  ^31. 

3ji3,  Thefe  decifions  apply  efpecially  in  regard  to  oblw 
gations  of  things  divilible.  It  would  Iccm  that  they  coul4 
not  apply  to  obligations  of  indivisible  tlungs,  yet  they  do 
fonietimes  apply  to  fuch^ 

L  Although  the  ufe  of  a'right  of  way,  or  the  like,  Is 
fometliing  indivihble,  and  confequentiy  the  obligation  which 
the  owner  of  the  land  over  which  it  is  granted  contracts  to 
allow  it,  is  an  indivifible  cbligation ;  yet,  when  the  right  of 
way  is  limited  to  a  paiticular  purpofe  for  which  it  vas 
inftituted)  which  puri>ofe  terminates  in  fomething  diviliMe, 
if  this  purpofe  has  been  accomplifhcd  in  part)  tlie  penalty 
will  be  divided  and  wilt  be  due  only  for  the  part  fur  which  i^ 
has  npt  been  accomplifhed*  This  will  ^^  illuflrated  byAu 
cxampl'^* 
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I  own  a  piece  of  land  to  which  is  attached  a  right  o£ 
vay  ovtr  yours,  by  which  the  pptreiTors  of  yqura  are  hounds 
durltt^  the  time  of  Tinta{|^e>  to  fuffer  me  to  convey  my  wino* 
Qver  your  land)  under  a  penalty  of  three  hundred  livres  iii 
caf«  i  hedUlurbed  in  this  right. .  In  tliis  cafe,  if,  after  fuiler* 
ing  one  half  of  iny  wine  to  be  carried  over  your  land,  yoii 
have  prevented  the  reft  from  being  carricdi  you  will  only 
incur  one  half  of  the  penalty  «f  three  hundred  llvres^ 
Tor  although  the  right  of  way  is  indivifible  and  the  obliga- 
tion to  allow  the  exercife  of  the  right  is  the  obligation  o£ 
ibmething^  indiviiible,  yet  as  the  rig;ht  is  limited  to  a  pur- 
|H>re  which  is  the  tranfporting  of  my  wine,  and  my  wine  ia 
(bmethUig  divilible)  it  cannot  be  denied  that  I  have  partiall/ 
Obtained  the  purpofe  for  which  the  right  of  way  was  eflab- 
U^ed)  and  that  you  have  permitted  me  partially  to  exercife 
Ut  ^f  fufforing  me  to  tranfport  one  ha]f  of  my  w  ine  over 
your  laivl.  I  can  demand,  therefore,  only  one  half  of  the( 
penalty ;  for  I  canuut  receive  the  penally  for  the  whole,  and 
enjoy  a  part  of  the  benefit  of  the  right  of  way.  I  cannot 
have  both.  This  Dumoulin.  teaches  in  the  cafe  which  we 
have  quoted,  ^(m,  lays  he,  htcc  servitus  i€  se  indhiduay  dk$ 
Viduatur  ex  accident ij  U  ex  Jine  dividiio  •  •  • «  ^  dtibet  judicari 
secundum  rcgulam  dividnarv,m  i  p»  3,  ff»  363. 

353.  II.  Thefc  pnnciples  alfo  apply  even  In  the  cafe  of 
indivifible  obligations,  in  the  fuUowinc?  indanccs  and  others 
iimiiar  to  it.  You  have  bound  yourfelf  by  a  contract  under 
ft  certain  penalty  to  procure  mc  a  rij^cht  of  way  over  a  piece 
of  land  of  which  you  are  tenant  for  life,  imagming  you  could 
caufe  the  grant  of  this  right  to  be  confirmed  by  the  rever* 
fioners.  Three  of  thefc  confirm  it,  but  the  fourth  rcfufcs. 
The  penalty,  it  is  true,  is  due  me  for  the  whole  ;  for  tho 
refufal  of  one  of  the  reveriioners  to  confirm  it,  pre\cntH  the 
validit)  of  the  grants,  notwUhflauding  its  confirmation  by 
the  three  others  ;  as  a  rij^ht  of  way  cannot  be  'granted  for 
part,  but  muH  bo  gmnted  by  all  the  owners  of  the  land. 
But  as  the  confirmation  of  three  of  the  reverAoners,  thaiigh 
it  is  of  no  uie  in  pafl'ing  the  right,  has  neverthslefs  fome 
cfif^itiV/hich  i^to  bind  p;:.foiially  thofe  who  hiive  contirmcd, 
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to  fuffer  liic  to  pafs,  I  cannot  demand  llie  whole  penalty, 
without  furrenclering  the  right  which  refults  from,  this  obH-» 
gation :  otherwifc  I  Ihall  only  have  a  right  to  x>art  of  the 
penalty,  Foi*  I  cannot  receric  the  whole  penalty  and  at  the 
fame  time  deceive  advantage  from  the  principal  obligation* 
Moiin,  part*  ^,n.  4a2^  47 ^»  w 

354.  The    principle  that  the  pfcnalty  is  due  only  m* 
proportion  to  the  part  for  which  the  principal  obligation 
was  not  perfprmed,  takes  place  even  when  the  penalty  con^ 
fills  in  fomcthin^  indiviiible.  Frigc,   I  fold  you  an  eflate, 
the  price  of  which  you  paid  me  except  fifty  pifloles,  which- 
you  bound  yourfelf  to  pay  me  in  twelve  months;  and  wtb.' 
have  agreed  that  on  your  failure  to  pay  that  fum  within  the 
time  you  fhould  grant  me  a  right  of  view  over  yotir  houfc 
adjoining  mine  :  I  received  of  you  tvcnty-fivc  piftolcs/  On 
your  failing  to  pay  the  overplus,-  1  cannot  Cxaft  the  penalty 
lor  the  whole,  but  only  for  the  half  for  which  the  principal 
obligation  was  not  performed,  and  as  the  penalty  confifls 
in  a  right  of  view,  which  is  indivifible  and  not  fufceptiblc 
of  parts,  in  demanding  that  you  grant  me  the  right  of  view, 
it  will  be  nccelVary  that  I  tender  you  payment  of  half  of  its 
value ;  the  penalty  being  due  mc  only  for  one  half-    Moiirtm 
part  3,  «•  523,  t?*  scq*  See  wfra. 

AnricuE    IV- 

Wlicther  the  penalty  is  incurred  for  the  whohy  and  by  all  the 
heirs  of  the  dcbtoV'^  on  the  contravention  of  one  of  them. 

It  is  nccellary  in   deciding  this  queAioh,  to  dillinguifli 
between  diviliblc  obligations  and  obligations  indivifible. 

^.  I. 

'Decision  of  the  question  vrith  regard  to  obligations  indivisihh* 

355.  "When  the  primitive  obligation  which  has  been 
conlrac\cd  under  a  penal  claufe  is  the  obligation  of  an  indi- 
vifibic  thin;;-,  the  contravention  of  this  oblit;ation  by  one 
only  of  the  heirs  of  the  debtors  caufcs  the  penalty  to  be 
incri'.ed  not  only  by  the  one  who  has  contravened  it,  bwt 
alfo  by  his  coheirs,  who  are  liable  for  the  penalty,  in  the 
proportion  in  v.hith  they  arc  heirs,  faving  their  rccoui'fe 
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agamfc  him,  who  by  his  contravention  has  ocekfioned  the 
forfeiture  of  the  penalty,  in  order  thut  they  may  be  reim* 
buried  by  turn. 

For  example;  one  has  boimd  himfelf  to  permit  mcrta 
paf»  over  his  land  adjoin  in  ^«  the  houfe  which  I  occupy  ,.08 
lon^  as  I  (hould  occupy  it,  under  the  penalty  of  ten  Uvrct, 
in  cafe  of  dillurhancc.  If  one  of  the  heirs  of  my  debtor 
■ftop  my  way,  although  without  the  participation  and  againft 
the  will  of  his  coheirs,  the  whole  penalty  of  tenlivreB  will 
be  incuiTed,  and  it  will  be  incurred  by  each  of  the  heira  of 
my  debtor,  who  will  be  rcfpcttivcly  liable  for  it  to  the  a- 
TOOunt  of  their  part  in  the  inheritance.  Tor  that  which  is 
the  objecl  of  the  primitive  obligation  bcin;?  indivifible  .and 
iiot  fulbepUble  of  parts,  the  contravention  of  this  oblig;ation, 
which  is  made  by  one  of  the  heirs  of  the  debtor  is  a  contra- 
vention  of  the  whole  obligation.  It  ou:;ht  confequently  to 
.  occafion  tJie  forfeiture  of  the  whole  penalty  by  all  who  are 
liable  for  it  as  heirs vof  the  debtor  who  bound  himfelf  to  the 
penalty  in  cafe  of  contravention. 

This  is  the  deciHon  of  Cato,  in  the  law  4,  §•  1 ,  ff.  de 
Verbn  Mig*  Cato-  scribit :  Pjena  cert  a  -pecitnix  promissa^  si  quid 
aiiUr  sit  fictuTtiy  mortt$o  promissore^  si  ex  pluribus  h^redi&us 
unus  contra  quam  cautum  sit^  ftctrit^  aut  ab  omnibus  hgrfdibus 
'pocnam  cgmmittr  pro  p'jrtionc  hereditaria^  aut  ab  uno  pro  por* 
^.ti'jne  sua :  ab  omnibus^  si  id  factum  dcquo  cautum  esty  individuum 
sity  veluti  iter  fieri  i  quia  quod  in  paries  dividi  non  pot  esty  ab 
omnibus  quodam  modo  factum  vidntur*  Kt  feq.  Omnes  com" 
misisse  videntury  quod  :iisi  in  splidum  pcccari poterity  illgm  stip" 
ulationem  per  te  non  fieri  quominus  mi  hi     tf,  cijcre  liceat* 

Paul  decides  the  fame  cjuellion  in    the  law  85,  §#  3,  ff. 
dm  tit,  ^toniam  licet  ab  uno  prohibeory  non  tamen  in  parif  prohi" 
6eor  /  and  he  adds  sed  c^teri  familiic  erciscundt  judicio  sarcient 
.  dttmnumm 

'  The  heirs  bein;^  bound  for  the  penaUv,  each  only  for  the 

*  part  for  which  he  is  heir,  are  in  this  cafe  different  from  dcbt- 

r  ors  in  solidum^  who  are'  debtors  of  the  penalty  for  the  wholcj 

-  when  it  w  incurred  by  one  of  them,  as  they  are  with  regard 
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5ih6«  May  the  creditor  demand  the  whole  penalty  tr6fA 
the  heir  who  has  made  the  cdntraveiition  ?  The  rcafbn  to 
doubt  is  thai  the  law  does  not  fay  it,  and  that  it  fays  on  the 
tontrary  that  the  penalty  is  due  by  all  the  heirs,  for  their 
inereditary  part  alene.  It  is  added  that  the  cl>]|travention 
by  the  lieir  csMifes  the  penalty  to  be  incurred,  iuajsnuch  as 
thid  conti^aveation  is  as  the  condition  under  which  the  bl)li- 
gatioB  of  the  penalty  was  conti^a6led  by  the  ancelVork  Tbts 
debt  of  th^  penalty  which  was  contradled  by  the  anceilor) 
)>eing^  a  debt  of  the  anceftor  and  a  divifible  one,  the  heir 
can  be  liable  for  it  only  ib  the  proportion  for  which  he  is 
heir,  and  in  which  he  fucceeds  in  this  quality  tA  the  debit 
of  tlie  itfxceflork 

it  muft  he  decided,  however,  that  the  hew  wko  Contra* 
Irenes  the  indivifible  obligation  Contracle<i  by  the  tinceftofj 
beeotnes  debtor  of  the  penalty  for  the  whole.  It  cannot  be 
doubted  that  he  is  liable  for  it,  at  leaft  tjbliqtiely  or  indire6l- 
ly  :  for  being  bound  to  indemnify  his  co-heirs  fbr  the  part 
for  which  they  are  liable,  the  creditor  ought  to  be  admitteil« 
in  order  to  avoid  a  circuity  of  a^Uons,  to  require  che^enalt}^ 
from  him  not  only  for  his  (hare,  but  alfo  for  thatot'his  co-heit^, 
ttrhom  he  is  bound  to  indemnify,  and  confequently  he  is  Uni^ 
bie  for  the  whole. 

Dumoulin,  part  5,  n»  \7^  ist  iy4,fcr  pussim  tdihty  go*i 
much  farther  and  maintains  that  the  heir  owes  the  pcnaltf 
for  the  whole  not  obliquely,  but  indeed  dirc^ly.  For  the 
primitive  obligation  being  fuppofed  indivifible,  he  is  debtor 
c»f  it  for  the  whole,  and  debtor  under  the  penalty  ftipulated* 
His  contravening  an  obligation  to  which  he  is  liable  for  the 
v^hole,  ought  to  make  him  incur  the  whole  penalty*  This 
is  proved' by  an  argument  from  the  law  9,  ff.  depos.  whick 
we  have  befpre  quoted.  It  is  there  decided  that  the  heir 
in  part,  of  a  dcpofitaryj  who  by  his  own  aahas  t»ccafiOned 
the  lofs  of  the  thing  depofited  with  hb  ancellor,  is  liable 
for  the  whole  damage  to  him  who  made  the  depofit.  Iti 
h%  Although  the  principal  obligation  to  reftprc  the  thiog 
depolitediisadivifible  obligatipn,  tlie  acceflbry  rJiligattjpn  to 
ufe  good  faith  in  the  prciervationof  tktt|ung  4^ttfiaU«4e^ 
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1C\  in()iviftble  obligalioni  for  which  etch  heir  is  ItiMe  foi^ 
the  wholei  and  which  reoien  him  debtor  of  the  whole  of 
tke  damages  of  the  creditor,  if  ht  contravenes  it.  If  an ' 
heir  for  part  who  contravenes  by  his  owi^  tA  an  tndirifibl^ 
obligation  of  the  ancefto^  is  debtor  for  the  whole  damages^ 
he  ought  to  be  lb  for  the  whole  penalty,  fince  the  penalty 
is  m  lieu  of  the  damages^  tnd  is  only  a  liquidation  of 
theoi  a,greed  upon  by  the  parties  themfelves.  Such  ia  tho 
reafoning  of  Dumoulihw 

With  regard  to  the  firfl  objc£libn  drawn  irova  the  j^aram 
graph  Cuia^  this  Is  the  objeclion  to  it.  When  Cato  decides 
that  in  the  cafe  of  Indivifible  obligations,  the  contravention 
by  one  of  the  heirs  caufcs  the  penalty  to  be  incurred  by 
each  t>f  them  for  their  heredVtary  parts,  he  means  to  fpeak 
on\y  of  the  heirs  whd  have  not  participateii  ii^  the  contra* 
vention.  As  to  the  fecond  objeclion,  which  is  that  as  the 
o5!i.q^tion  of  the  penalty,  is  dh  indivifible  obligation  con* 
tradled  by  the  anteildx^,  each  heir  can  be  bound  only  (o)t 
the  part  M  which  he  is  htxr:  th«  anfvvcr  Of  Dunioulin  isi 
that  this  is  thie  when  the  heir  is  liable  as  heir,  tamjuoH 
hitrcsj  but  when  he  is  liable  ut  ipse^  ^  ex  propria  factCy  he  vi 
liable  for  the  whole,  and  this  is  one  of  his  keys  to  deter^t 
nline  queftidns  od  this  fiibjecl.  AH  ad  trst  tenert  hdredcm  u^ 
heredmiy  aiiud  tencri  ut  ipsumk  Tracli  de  Div.  Se  idd^  part  ^\ 
fu  Sy  ^  lis. 

33T.  When  ah  liidivirible  oUigatidn  is  tonti^avehed  by* 
ohe  of  the  heirs  df  the  du&tor,  the  heir  who  has  contra* 
vebed  it  being  liable  for  the  t^hole  peD;iLlty,  it  follows  that  if 
the  contraVentioti  h^  beeA  tnade  b}*  one  of  feveral  heir^, 
each  heir  is  bound  in  solidum  for  the  Whol  penalty ;  for  the 
cdntraveiltion  of  hi^  cb-h^ir  dded  not  diminifh  his  own  i 
iWc  qui  pecarslt^  ex  to  retevari  de^cty  quod  peccati  consortem 
hdhuit:  muititudo  peccantiuni  ruin  (txdnirdt^  ied  potius  a^gravath 
Molin.  iuli.part  ij  h.  1484 

^8.  All  we  Kave  faid  in  this  para;;raph,  with  i^egard 

tb  the  heirs  of  the  debtor  of  an  indivifible  obligation,  ap* 

piles  to  feveral  principixl  debtors,  wJiu  have  contracted  to« 

Db 
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f5f^w,'nfft  ^  ja/ijnrjB5ji^|»dfr.#  s^al^rn  an  iftdiviftl^le  oblige 
%^McT¥ra>ntf  arVdntivq.  by  ,^nS;prtfey»i,,  binds  the  oiherg* 
tatlijq  payp>^t.9j[||^BeaftUy,  ea^.f9f>^^  part,  favi^gt^eifi 
^^^Slifff.h?^  '^^^h  .%  ^Jie  w;joIe,.,fetjp  ad^  has  contra- 
veftft^  .j/VVhcu  H^e  cpay!aycntiox\  Jiaa  i)eea  iHMir  by  fcyeml^ 

Dectsidfi'bfthe  quisftonKuitn  regard  to  divislllh^  otji^ations* 

359.  When  the  primitive  obligation  contra6leS  under 
a' penal'  claufe  is  that  oT'a  divifible  aJV,.  Cato,  in  the  para-^ 
graph  above  cited,  feems  to  decidje  that  the  one  of  the  heirs  ' 
"W^b  contravenes  fhe  'ohligation,  alone  Incurs  the  penaltyi  ^ 
for  the  'part  for  whiph  he  is  heir.    Si  de  m  cautum  sit  quod 
dtthiofteni  recfpiafj  veluti  amplius  hort  agif  cum  hdredem  qui  ad' 
vefittS  ta  facit^'  pro  port  lone  sua  solum  pinam  committers 

The  cafe  in  this  law  may  be  thus  flated.  A  perfon 
bound  hlmfelf  to  me^  under  a  penalty  of  three  hundred  livresf 
to  abide  by  the  a,ward  of  arbitrators^  :who  have  difcharged 
nve  from,  a  claixn  he  pretended  to  hture  againft  me,  for  two. 
hundred  buQiels  of  wheat.  One  of  hi^  heirs,  who  inherits  a  fifth 
of  Jxis  cftate^  hasi  contrary  to  the,  faith  of  this  agreement,  • 
fued  nie  for  His  fifth  of  the  two  hundred  bufbc^ls  of  wheat, 
which  by  the  award- it  was  adjudged  I  did  not  owe.  He 
Mone  incurs  the  penalty  flipulated,'  and  he  incurs  it  only 
for  Ivs  fifth,  .which  is  his  hereditary  part.  The  reafbn  is 
that  the  obligation  is  divifible,  and  as  this  heir  can  contra* 
veneit  only  for  the  part  for  which  he  is  heir,  he  can  con* 
feqiienjlly  be  liable  only  for  pa^t  of  iho  penalty.  His  co« 
heii's,  who,  far  from  contravening  this  obligation,  have  per* 
formed  It  in  part,  in  fubmitting  for  their  part  to  the  awards 
cannot  be  liable  for  this  penalty.  The  creditor,  who  is  fatis* 
fied  as  to  their  part  of  the  award,  cannot  demand  the  penal- 
ty  for  tntir  parf.  for  he  cannot  be  paid  both  .the  principal 
obiijjatjon.  and  the  penalty,  as  we  have  feen  suifrg^  n,  343- 

The  paragraph  4,  .S*!  sr.rtoiiy  of  the  law  5,  dc  tit*  feems 
contrary  to'this  decifion  of  C*to.    It  is  there  decided  that 
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wiipn  one  of  th«  hoirs  orf  tbe  debtot  lias-difcharged  WSBO^ 
gation  for  the  part  for  which  he  wtLalkibley  Re>  hotthe  iefiT, 
incurs  the  penalty,  \{  his  co-heir  ddes  not  JHcewifi*  perform 
the  obligation,  Ikving  hia  recouvfe  ugaiilib  his  co*beijS  wte 
Qccafions  the  forfo^tur^  of  the  pennlty^  by  failing  in  tte  per* 
forinance  of  hi^  part  of  the  obiigaiion^r  Si',sori€mpr9mi$mi^ 
\:f  si  (a  soluta  n^n  €ss^tf  panam;  €tiamji  ui^ui  tx  JiiSr^dihms 
tuis  portbntm  suom  €^  S9rtc  soivfrii^  nthfltnmnus  pMnam  ,  cairn* 
mittetj  4(n^c  pcrtiocqhffiredi^foJvatur  «•••  S€da'Cohigredt.M 
satis/ten  dcict i  nee  €nim  afiud^  in  hi9':stipubti'ionihus.  mciin^ 
juria  s^AiUatjQrJsjiomtitui.potfstn.    •  7   -    •  .  •    ,;  ^    -   ^ 

r  '  Thf  lAteJrpQQtersj  as'wellanckntat'iiioderay  Imve^d- 
deavourtrd  tQ  rt^conciU-  thefe^two  texJLs...Dutnoulin.JSdates 
fevera}  (;oncor4anqea  of  ai^^ient  int^rpi^ctecsf  ^d.re&itts 
them  4U     .    ,  1       :  t  .       •   ,  - 

Itls^belttQ  coincide  with  thofe  of  Cujas  and  Dumeulih, 
Tracts  de  dsv^- ^  iruL  p*  I,  n.  62,.  bt  j^<^'.  Which  aVc.aliVp. 

•When  the.  obligatioii  is  mi^yl^xhi^tum^olution^  qitarn  e(^i- 

-di^iones  wiien  die  iiitention  of  tho  ^pat*tie^,>  in  addiiv^' the 
pen^l  clkufQ,  has  been  fihiply  to*aifi\iti€  the  perfm-marK^e  hi 
the  obligation  and  not  to  prevent  the  payment  of-it  fvoiu 
being  made  in  parcels,  by  the  feveral  heh^s  of  the  debtor, 
efpecisUly  when  the  act  which  is  tfli^  object  of  the  primitive 
obligation  is  fiich  that  itcannot  be  performed  by  the  feveral 
heirs  of  the  debtor,,  otherwife  tkan  by  each  for  the  pai  t  for 
vhich  h^.  is  helr^  in. this  c^fe  the  deciflon  of  Cato  ought 
to  apply,  the  one  of  the  heirs  who  totitravened  the  obliija- 
tion  ought  alone  to  incur  the  penajty,  and  for  the  pat^  only 
for  which  he  ia  heir*  The  ;jtt  mciitiohed  in  the  cale  in  the 
paragraph  Cato-i  ampXius,  nan  agiy  is  tho  cafe  of  an  a6l  divili- 
ble  tani  solutlone  quant  obligationc^  and  which,  from  the  na« 
tiire  of  tlie  thin^,  cailnot;  be  perforined 'by  the  feveral  heirs 
of  him  who  has  contracted  the  engagement,  otherwife  than 
by  each  for  the  part  for  which  he  is  heir*  For  each  of  thcfe 
heirs  fucceeding  only  for  his  fhare  to  the  right  or  preteu- 
fion  which  the  anceftor  bound  himftlf  not  toexercife,  each 

.  <if  ihefc  heirs  caii  only  for  his  part  contravene  this  cngaij^c 
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pest,  V  execute  it,  in  rencwiog  PX  90t  rcncwteg  his  pt•^ 
^eu&QOs  for  Ui^  part  ^e  h^. 

On  tlie  contrary,  when  the  obligation  is  dirifiblc,  indeed, 
quoad  Mq^tianem^  but  i|idivifible  quoad  sdkttionem  and  the  in- 
tention of  the  parties  was  in  adding  the  fenalclaufe  that  the 
payment  might  not  be  made  but  fur  the  vhole,  in  this  cafk 
each  of  the  heira,  in  ilifbharging  fev  his  part  the  pnncipal 
obligation,  will  not  avoid  the  forfeiture  of  the  penalty ;  and  to 
this  cafe  ought  to  be  confined  the  paragraph  Si  sortem^ 
M  hich  is  reconciled  with  the  paragraih  Ceto^, 

Dumouiin,  p*  1,  n.  72,  gives  as  an  example  of  tbe  deer* 
&on  of  the  paragraph  Si  sorum^  the  cafe  of  a  merchant,  ivha 
had  fiipulated  livith  his  debtor  a  certain  ftim  as  a  penalty,  hi 
Cafe  the  j^ipcipal  (vm  due  him  ihcnid  not  be  paid  in  a  cer- 
tain  place  during  a  particular  fair.   The  tender  ^hich  on^ 
of  the  heirs  (hould  make  him  to  pay  his  part  ought  not  tft 
prevent  the  penalty  from  being  due  £br  the  ^vhole,  on  failure 
of  the  payment  of  the  vholefum^    fiecaufe  this  merchant 
not  being  able  to  tran(ii6\  his  buEne&  at  the  fair,  without 
the  whole  of  the  futn  due  bipi,  the  intention  of  the  parties 
was,  ia  (lipulating  the  penalty,  that  it  fliould  be  incurred 
for  the  m  hole,  on  failure  of  the  payment  for  the  whole,  aix^ 
notwithftanding  the  partial  payment  that  might  he  made* 
For  this  partial  payment  cannot  indemnify  the  creditor  ev«n 
for  part  of  the  injury  w^icb  he  fuAains  from  the  delay  of 
payment  of  the  whole  ^  and  it  is  for  the  indemnification  of 
the  injury  that  the  penalty  i»  Jlipulatcd,    Kote,  alfo  that  lix 
the  eafe  of  the  paragraph  Si  sartem^  the  penalty  is  (lipulated 
for  the  delay,  and  not  for  the  ioexecution.    Therefore  the 
creditor  ought  to  receive  both  the  principal  and  the  pai« 
alty. 

The  law  05,  (•  ^  d,  tU.  is  alfo  the  cafe  of  an  obligatioc^ 
.divi(^le,  it  is  true,  quoad  Mgationem^  but  ipdiyiUble  guocc} 
solutionem  ;  it  is  faid  in  tlie  cafe  of  tliis  ilipulation  Si  fundus 
Titianvs  datttsvon  eritf  cenUm  dari  ;  nisi  to%us  detury  pauacontf 
wittitur  ctnfwni  ^  «fc  prodest  partes  fundi  dar^  ccssante  uno^^ 
fu€wadnicduin  mc  prodest  ad  littrtkudim  pigiius^ partes  crtdiUri 


•V.     • 


BLICATIGNS.  94J 

t^ere.  Althongh  the  obligation  dare  fiinduth  Tiiaham  bo 
^n  obligation  divifible  quoad  obligationemy  yet  tW$  obli^ttoA 
whether  it  arlfes  ftoxn  a  contraA  of  fale*  a  contni£t  of  ex* 
change  or  a  cotnpofition)  or  in  any  other  manner,  is  indtyit 
fible  quoad  soluUon^^fh  a»  the  creditor  has  m  intercft  in  not 
taking  a  part  of  the  landi  having  intended  to  purcbafi^  the 
whole.  Therefore  if  one  of  the  heirs  of  the  debtor  ta.in  ais 
vear  to  give  his  part  of  the  land«  the  tender  of  the  other 
heirs  to  give  their  parts,  the  transfer  which  they  ihould.c70i 
make  of  them  to  the  creditor,  who  pnly  accepted,  them  pr9« 
viiioBaUy  and  e^cpe^Ung  the  transfer  of  the  reft,  wottldnot 
prevent  the  creditor  from  demanding  th^  whole  penaltyt  on 
offering  n^vcrthelefs  the  parts  whi^h  he  ha4^recy¥ed.  For 
he  cannot  have  th^m  bothf  .  , 

360.  In  the  cafe  gf  the  paragraph  Stsartevif  when  on^ 
of  the  heirs,  for  part,  of  the  debtor,  in  negie6\iiig  to  dif* 
charge  the  principal  obligation  for  the  part  for  which  he:is 
liable,  has  occalloned  the  forfeiture  of  the  penalty,  agaioft 
the  others  who  were  ready  to  difchapgo  the  obligatton  for 
tlieir  parts,  dqes  he  incur  the  penalty  for  the  whole  ?    He 
incurs  it  directly  for  the  pfurt  only  for  which  h^  is  heir :  br 
being  liable  for  the  principal  QbUgation  for  his  part ;  he  can 
only  contravene  it  for  this  part ;  then  he  can  for  this  part 
only  incur  th<?   penalty  ;  for  the  penalty  ought  to  be  pro* 
portioned  to  th^  contravention,   In  thi^L,  divilible  obligttions 
differ  fron>  thofe  whiqh  are  indiviUble.    But  although  he  be 
liable  dire6lly  for  this  part  only  of  the  penalty,  he  is  indi- 
rectly bound  for'the  whole,    for  his  co-heirs,  who  were 
ready  to  perform  th^  ohrigation  for  their  part,  having  in* 
curred  the  penalty  for  their  part,  by  his  delay  in  perform  • 
ing  his  part  of  the  obligation,  he  is  boiuid  to  them,  judicio 
familix  crciscvi\da^  to    indemnify  them ;  d»  ^^Sisortem^  to 
avoid  an  ufolefs  circuity  of  a6\ions  and  the  creditor  may  be 
received  to  demand  from  this  he\r  the  penalty  not  only  for 
the  part  for  which  he  is  diredlly  liable,  b\)t  alfo  for  that  of 
his  Qo-hetrsf  for  which  he  is  bound  to  indemnify  them,  Ad 
ooufcquently  for  ihc  whole. 


tM  A  T11EATI3E  ON 

'  '  561*  VTe  haVef^okeh  thufcftii^  of  the  cafe  in  which  the  heir 
Ibr  put  has  faUedto  perform  a  dWifible  obligation  of  th^  an* 
celdu*}  fcr  the  pajrt  for  which  heviivxsr  liable.  -The  inftance 
in  th»  paragraph  t^oto,  and  that  in  ^c  paragraph  Si  soncmy 
llthoi^h*  different  4iom  ^each  Mher,  ,$b  vrt  have  obfcrved, 
«re  both  )hU  ^\n  4hU  cafe*  <  We  may  %fttppofe  another,  for 
whick there  ia  no  exprefs  authority;*  It  is. the  one  in  which 
the  heir,  for  part,  of  hiin  who  had:contri^d>  undera  penal 
,  danibt  «.  diviiib|e.obli|^on  Ibduld  comnivene  it  for  th^ 
-wtele  aivlnot  bt  thJBLpart  only  for  which  he  is  heir* 

'  "  -'Fbr  example.  A  perfon  has  ^  let  his  land  to  farm,  and 
leaves  (burhexrj,  one  of  whoni  evi^ls  the  tenant  for  th^ 

*wkole«  On  tbb  cafe  two  queiUons  arlfc/  I*  whether  tho 
penalty  is  incurred  for  the  whole'Sythls  heir  I  II.  whethe^ 

'te  be ihc^rtecl  not  duly  by  htm»  l>ut  alib  by  his  co-heirs? 
Thefeafoil  to  doubt  on  thefe  queflions  is>  that  this  heir  be- 
ing  Isabloas  heiri  only  for  the  part  for  which  he  is  heir,  to 

*  cbnfinue  the  l^afe,  he  ouo^ht  to  be  looked  upon  as  a  flranger 
"  ibcilie  reft#   The  diClur^nce  he  ocCafions  to  the  tenant,  is 

*  only  as  heir  for  his  part ;  /or  the  reft  he  diilurbs  him  as  a 
.ftranger*    Hence  they  conclude»  that  as  t^ie  difturbanco 

•  niiidi  a  ftrang^W  without*right>  fhoUld  oppofe  to  the  enjoy- 
i  mcntof  the  l^afe^  would  not  occafion  the  forfeiture  of  tb« 

•  pirnalty  ^gainil  this  ilrangcr,  who  would  only  have  been  ]U 
f  able' for  damages;  noragainfl  the  heirs  of  the  lelTor,  who 

would  have  been  holden  to  remit  the  rent  to  the  tenant  only 
in  proportion  to  the  eviclion,  in  cafe  ofthe  infolveney  of  the 
perfon  who  diflui'bed  him ;  fo,  in  this  cafe,  the  penalty 
ought  not  to  be  incurred  by  this  heir  in  part,  except  for  the 
part  for  wl-ich  he  is  heir:  he  ought  to  be  chargeable  only 
with  damages  Ibr  the  remainder  and  the  penahy  ought  not 
•to  be  incurred  by  his  co-heirs.  Yet,  Dnmoulin,  who  dif- 
cufies  this  queAion,  part  S,  n.  412,  ^  jc^«  decides  that  in 
this  cafe  the  penalty  is  incurred  ibr  the  whole,  by  this  heir 
in  part,,  and  that  it  is  alfo  incurved  by  his  coheirs,  for  the 
part  for  which- each  is  heir.  To  edablifli  this  deeUlon  aiid 
to  refute  at  the  fame  time  the  reafoning  wliich  we  hare  no^ 
ticcd,  he  diflinguiihes   in  this   obligation  to  continue  the 


!  oafe^atld  ID  931  otii^rktfuif  of  divifUile  cbH^tioDSy  tM  Uads 
of  obllgocioftst  tlie  priitcipal  obUgvU^n^  ;as.iii  this  calk  thaSd 
to  cooiinae  the  |e  U(d>  v^hich  is  dinfible,  aind  tbe  acceflbr/. 
obligfu^  or  th&t  of.^aodiaith>.whichis  Indivifible^  ud  for ': 
which  each  heiri«  confcq^aeatly  bQxind.for  4he  i^qI»»  Thft  y 
heir  ia  part  of  the  IdIbr,.who  evicted- the  tenuity  srms,  il 
deed)  liable,  as  to  the  j»rijotcipal  obli^atioa  for  his  part ; 
h^e  was  liable  for  the  whole  aud  iBdi\iiibly>  to  nle  gooA' 
faith*    Good  faith  obliged  him  to  oppofe  nodifturtMhce  to* 
the  eajoymeot  of  the  teufe,  aot  only  (ot  his  pmrt*  tet  alio . 
for  the  other  parts.    In  evicting  the  tenant  for  the  wbolt»j 
he  ought  not  to  be  conlidered  as  having^  trerpaSedfimplf 
a^  a  (Irannrer  with  regard  to.  the  other  parts,  but  as  hafilig, 
contravened  the  obligation  io  ufe  f^ood  faithi  which  he  was 
under  In  his  capacity  of  heir,  even  with  re[^ard  tothe  othef , 
parts*    This   contravention  being  then,  eveu  with  regard 
Id  the  other  parts  and  confequcntly  for  the  a\  hole,  the  coii«^ 
travention  of  an  obligation  contracted  by  the  anoeftor)  un* 
disr  the  penalty  included  in  the  agreement,  it  ought  to  oc* 
cafion  Uie  forfeiture  of  the  penalty  for  the  whole*  agminft' 
the  heir  who  has  contnlvened  it.     Such  is  the  opinion  or 
Ihimoulin  on  the  firft  que  (lion.     DumouVih  confirms  his; 
opinion  by  the  following  reafonlng.    Were  it  true,  fayshOf 
that  in  evicting  the  tenant  from  the  \thoIc,  this  heir  ought' 
to  be  confidercd  to  have  contravened  for  his  part  only,  and' 
to  be  confide  red  to  have  trefpaffed  as  a  Granger  for  the 
other  parts,  il  would  forio\V  that  the  tenant  would  Hot,  on " 
iiccount  of  his  Contravention  for  thefe  parts,  have  the  hypo* 
thecation  refuUlni;  froni  his  leafe  on  the  property  of  the 
anceftor.   It  would  follow  that  although  the  leafe  was  made 
under  a  feal  giflng  jurifdl^ion,*as  that  of  the  Chatelet  of 
Orleans,  the  tenant  could  not  prbfeciite  the  heir,  who  had 
cviaed  him,  before  the  Bailli  of  Orleans,  except  for  the 
part  for  which  he  is  heir.   This  is  what  no  one  will  pretend 
to  fav.  Then  this  heir  in  part,  in  cvi6ting  the  tenant,  ought 
to  be  holden  to  have  contravened  the  obligation,  not  only ' 
for  his  part,  but  for  the  others  and  for  the  whole,  and  con- 
fequoiUly  he  ought  to  incur  the  whole  penalty  ftipulated  in 
thtt  cafe  of  contravention. 
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Widi  rtgard  lb  the  fecond  qiieftiob,  Dumouiin  t6t  xYit 
fixse  reafon  Iiold&that  the  pttmUy  is  incurred)  not  only 
hf  this  hfir)  but  ulfo  by  each  of  his  coheirs  for  the  part 
feo*  which  they  are  heirs  :  for  by  ths  pcaal  claiife  the  axxcef- 
tar  bound  himfelf  and  all  hi&  heirs  to  the  payment  of  the 
penalty»  in  cafe  of  a  contrarention  of  the  primitive  obliga« 
titm*  It  fuffices  then  that  there  has  been  a  contravention, 
ftr  it:  to  be  fuid  that  the  condition,  under  which  the  obligaw 
tit3ti  of  the  penalty  was  contra£led,  has  become  accbtnplilhed) 
and  confuqutntly  that  all  the  helri  of  the  ancellor  arc  Ua»> 
Ue. 

If  the  anceflor  had  given  fcciii'lties  In  omntm  causanif 
which  fccmutiihip  extended  as  Well  to  the  primitive  as  to 
the  petial  obligation,  the  a6l  of  the  heir  who  eviQcd  tlic 
tenant  would  have  bouhd  the  ftcuritics  to  the  payment  of 
the  penalty  ;  a  fortiori^  ought  it  to  bind  his  co-heti*Sy  Who 
fuccccd  to  tMb  obligation  as  principal  debtors* 

3C2»  This  decifion  on  the  fecond  quellton  applies  evea 
when  the  heir  who  has  evicted  the  tenant  would  alone  be 
bound  by  the  pi  imitive  obligation  to  continue  the  Icafe»  aa 
in  this  cafe  :  1  have  leafed  a  paternal  ellate  to  a  tenant,  un» 
der  a  penalty  of  two  huhdred  livrcs,  In  cafe  I  fail  in  permit- 
ting him  Id  enjoy  theleafe  ',  I  leave  an  heir  to  tlis  paternal 
eAate  and  fcvcral  heirs  of  another  line.  This  paemal  heir 
prevents  by  his  own  acl  the  IclTee  from  enjoying  the  leafe^ 
/«ttf,  by  felling  the  cftate,  without  binding  the  purchafer  to 
CQiuinue  the  leafe.  Although  tliis  heir  is  alone  liable  for  the 
primitive  obligution  to  continue  the  lealc,  according  to  tJie 
principle  flatfid  jw/>rd,  rt.  30 1,  this  obligation  being  the  ob-** 
ligation  of  a  certain  detenninatc  thing,  to  which  he  has 
alone  fucpeededi  yet  his  contravention  wi}I  Dccafion  tlic  for^ 
feiture  of  the  penalty,  with  regard  to  my  other  heirs,  for 
the  parts  for  which  they  arc  heirs*  For  tbe  debt  of  tlie  pen* 
alty  is  the  debt  of  a  fum  of  mone>S  Contracted  hy  the  ancef'- 
tQr>  ou  the  condition  of.  this  coutrayeniion,  to  which  debt 
c9nlequeQtly,  all  the  heirs  of  the  anccior  fuccecd.  They 
h^^c  recourfe,  however,  againfl  the  one  who  coulravcaod 
the  obligation.    MoUn,  par:  o,  «,  .ir»0. 
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96S*  Another  example  maf  be  ^^iven.  A  tenant  fof 
U&  hsLS  made  a  leale  of  the  land,  concealing  the  nature  of 
the  cftate  he  had  in  it  and  preteadini;  to  be  tenant  in  fee.  There 
is  a  penalty  of  two  hundred  livresyllipulated  for  the  benefit  of 
the  lesTcei  if  he  be  not  fudcred  to  enjoy*  The  tenant  fof 
life  dies,  leaving  four  heirs,  one  of  whom  is  the  proprietor 
of  the  land,  and  who  as  fuch  eviils  the  IcJce.  The  penalty 
is  incurred  by  the  four  heirs  ;  but  he  who  eviilcd  the  IcOce 
is  liable  only  for  his  part,  and  is  not  b6und,  as  in  the  former 
cafe,  to  indemnify  his  co-heirs.  For,  having,  as  proprietor! 
the  right  of  enjoying  his  own  eftate,  he  has  not  acled  con* 
trary  to  good  faith*  Dolo  nonfacit  quijur<  suo  utitun  Hc  iS 
liable  for  the  violation  of  the  leafe  and  the  penalty,  in  his 
capacity  of  heir  only  and  therefore  only  for  his  hereditary 
part*    Molin*  ib*  a*  432* 

AnrtctE   V* 

WJiether  the  penalty  is  incurred  for  the  vhote^  anJto'tOJrds  at!  the 
/leirs  of  the  creditor^  by  a  contravention  affecting  one  of  them* 

364.  Paul,  in  the  law  2,  §.   fn   dc  zerb.  obH^.y  dctcN 
Inines  this  que ilion,  in  the  inftance  of  a  penal  (lipolation  ad^ 
ded  to  an  indivlfible  primitive  obligation*  For  example*  Yoil 
bound  yoUrfelf  by  a  compolition  to  fuffdr  me  and  my  heirs 
to  pafs  through  your  park,  a  foot  or  on  horfeback,  and  with 
beads  of  burdcn>  under  a  p4^nalty  of  twelve  livres,  in  caf<J 
of  a  contravention  of  this  obligation :  I  hate  left  four  heirs  ) 
you  prevcTTited  one  of  'them  from  pafling  through  the  park 
and  you  fuGTered  the  other  three  to  pafs*    Paul  determines 
that  in  this  cafe  the  contravention   being  of  an  obligation 
indivilible  and  not  fufceptible  of  parts,  Cannot  be  a  partial 
contravention,  therefore  the  forfeiture  of  the  penalty  which 
it  occafions,  it  would  feem  subtilitaie  juris^  ought  to  be  incur- 
red for  the  whole  c:nd  to  the  benefit  of  all  the  IieirS*    Yet 
according  to  equity  which  in  this  cafe  ought  to  prevail  ovtf 
the  fabtilty  of  the  law,  the  penalty  can  be  incurred  towards 
him  only  to  whom   a  paiTagc  was   denied  and  only  for  hi^ 
hereditary  part :  Si  stipulator  decesserit  qui  stipulatus  erit  sibi 
hxredique  suj  age  re  Ilcere ;  1/  unus   ex   haredibus  ejus  prohibit 
Qtur  i  si  pana  sit  adjectoj  in  soliduni  committetur  g  sed  gui  Mt 


? 
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sunt  prohtlUtydoVt€xcept tone  submaoebuntur^d.  ^.  Thereafon  is 
that  equity  does  not  allow  that  the  three  heirs  to  T;hom  a 
palTage  through  the  park  was  allowed,  fhould,  at  the  fame 
time,  reap  the  benefit  of  the  performance  of  the  obligatiofi 
and  receive  the  penalty  (lipulated  in  cafe  of  a  contravention  : 
nor  that  they  fliould  complain  of  tlie  contravention  of  the 
debtor  towards  their  co-heir>  in  which  contravention  they 
had  no  iutercil :  Nun  debet  cliquis  habere  simiU  implcmentuni 
obli^ationis  (5*  psncm  contra'oentionis  ;  ^  ptcna  qua  subrogatur 
loco  ejus  quod  interest j  non  debet  committi  his  qui  non  sunt  pro^ 
hibitiy  kst  quorum  nulla  interest  coharedem  ipsorum  esse  prohibit 
turn  i  Molin.p.  1,  n.  32  (^  35.  The  law  3,  ^.  1.  d»,  tit.  feems 
contrary  to  this*  The  reafon  is  tliat  Ulpian  fpeaks  only 
^idfiilitate  juris. 

As  the  contravention  of  the  obligation,  made  by  the 
debtor  towards  one  of  the  heirs  of  tlie  creditor,  occafions  the 
forfeiture  of  the  penalty  only  with  regard  to  this  heir,  and 
with  regard  to  his  hereditary  part  only,  although  the  primi- 
tive obligation  might  have  been  indivifible  ;  ^fortiori  ought 
it  to  be  fo  holdcn  when  the  primitive  obligation  Is  a  diviH- 
ble  one. 


*G»^ 


CHAPTER    VI. 

Of  the  accessor^  Mijation  of  securities  and  others^  who  accede 

to  that  of  a  principal  debtor. 


T 


HIS  chapter  is  divided  into  eight  fe6lions,  the  fcvcti 
firft  of  which  relate  to  fecuritifhip.  We  Chall  treat  in  the 
firft  of  the  nature  of  fecuritifhip.  We  ihall  fee  in  the  fc- 
cond  what  are  the  different  kinds  of  fecuritics«  In  the 
third  we  ihall  fpeak  of  the  qualifications  which  fecuritics 
ought  to  have.  We  ihall  fee  in  the  fourth,  for  whom,  to 
whom,  for  what  kind  of  obligations,  and  in  what  manner 
fccuntifliip  is  contracled.  In  the  fifth,  to  what  it  extends* 
In  the  fixth  we  fliall  fpeak  of  the  manner  iu  which  fccuri- 
tiniipis  cxtiagulditd,  and  the  diiTci'cut  exceptions  or  picas. 
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which  tlic  law  allows  to  fccurltics  :  In  the  rjventli,  of  the 
a6lion  which  the  fecurity  has  in  his  own  right,  againll  ihe 
principal  debtor  and  agjunll  his  co-fccnrities.    In  the  eiglith 
and  laft  feclion,  we  fliall  treat  of  the  other  kirtds  of  accelio- 
ry  obligations* 

S&crioN  tHs  FiRsr. 

Of  the  nature  of  securithhip.    Definition  of  securities^  end  the 

corollaries  resulting  therefrom • 

365.  Securitilhip  is  a  contra6l  by  which  one  binds  him- 
felf  for  a  debtor  to  the  creditor,  to  pay,  in  the  whole  or  a 
part,  what  the  debtor  owes  him,  by  acceding  to  his  obllga- 
4,  « n« 

We  call  a  fecurity  him  who  contrails  fuch  an  obii- 
gation. 

Securitilhip,  befidcs  the  contract  that  takes  place  be- 
tween the  fecurity  and  the  creditor,  includes  alfo,  in  mod 
cafes,  another  contrail,  which  is  prefumed  to  take  place 
between  the  fecurity  and  the  debtor  for  whom  the  fccnriiy 
binds  himfelf ;  and  this  contract  is  the  contra6lof  mandate, 
which  is  always  implied,  when  it  is  with  the  knowledge  awl 
approbation  of  the  principal  debtor  that  the  fecurity  bji^d*^ 
himfelf  for  him,  according  to  the  rnle^of  law:  Semper  qui 
non  prohibet  pro  se  intervenirey  mandare  crsditur ;  L.  60,  ff. 
de  Rig.  jur.  When  the  fecu»itifl>ip  has  been  entered  into 
without  the  knowledge  of  the  debtor  for  whom  the  fecuritv- 
'iinds  himfelf,  it  cannot  be  prefumed  to  Include  a. contract 
between  the  fecurity  c^nd  this  debtor;  but  there  ip  prefun-ed 
in  thiftcaCi;;  a  kind  of  quasi  contracl  between  them,  which 
is  called  negoiiantm  ^estontm.  We  fliall  treat  of  the  cblij^a- 
tions  which  arife  from  the  contra6l  of  mandate,  or  from  the 
contra6l  ne^otiorum  gestorum^  in  the  fcvcnth  fcclioji  of  this 
chapter. 

The  contra£l  which  takes  place  between  the  fecurity 
and  the  creditor  to  whom  he  binds  himfelf,  is  not  of  lUc 
clafs  of  contra6ls  of  bcneficcnGe;  for  the  creditor  receives 
nothing,  by  this  contra6l,  above  what  is  due  him  :  he  only 
procures  to  himfelf  a  f^:curily  for  what  is  due  him,  witlio.iU 


V^ 


853  A  tri;atise  on 

I 

vrhich  he  would  not  have  contra£ted  with  the  principal 
debtor^  or  would  not  have  granted  him  the  terms  he  haa 
granted :  but  the  fccuritiihip  includes  a  benefit  to  the  debt- 
or £or  whom  U  is  entered  into*  v 

From  the  definition  we  have  jull  given  of  fecuritxfhip 
imd  fecurities,  (everal  corollaries  refult. 

First  coroiiarym 

366.  The  oblig;ation  of  fecurities  being*  according  to 
our  definition,  an  obligation  acctfory  to  that  of  the  prin- 
cipal debtor,  it  refults  therefrom  that  it  is  of  the  eiTence  of 
the  obligation  of  fecurities  that  there  be  an  obligation  of  a 
principal  debtor  which  is  valid;  ponfequQntly,  ifhe  for  whom 
the  fccurity  has  bound  himfelf  to  you,  was  not  your  debtor, 
the  fecurity  would  not  be  liable,  as  the  accefifory  obligation 
cannot  exifl  without  a  principal  obligation,  according  to 
this  rule  of  law  ;  Cum  causa  principalis  non  consist  it  ea  quidcm 
qux  sequuntur  locum  habet ;   X*^  170,  if.  d^  Reg,  jur» 

Second  corollarj^ 

367.  A  fecond  confequence  of  our  definition  is,  that 
the  fecurity,  in  binding  himfelf  for  the  principal  debtor^ 
docs  not  difcharge  him  from  his  obligation,  but  contracU 
anotlier,  whioh  accedes  to  his*  In  ibis  the  fecurity  differs 
from  him  who  is  called  in  law  expromissor^  who  binds  him- 
felf to  the  creditor,  in  fuch  a  manner  that  the  creditor  ac« 
cepts  him  as  the  debtor  in  the  toom  of  tlie  ^^rincipal  debtor| 
whom  he  difchargesi) 

Third  coroflaty^ 

368.  It  refultf  from  our  definition,  that  the  fecurity 
can  validly  bind  himfelf  only  to  the  payment  of  the  fame 
thing  for  which  the  debtor  is  boimd,  cr  of  part  pt  the  fame 
thing.  Therefore  if  one  has  become  fecurity  to  me  for  one 
hundred  bufhels  of  wheat,  in  favor  of  a  pcrfon  who  owed 
me  two  thoufand  livics,  the  fecurltilhip  would  be  null.  1« 
42,  ff.  de  Fidcj.  222. 

Contra^  vice  versa^  one  may  validly  become  fecurity  to 
me  for  two  thoufand  livres,  m  favor  of  one  who  owes  mc 
9nc  hundred  bufhcls  of  wheat.    For  money  boing  the  com/* 
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Xaon  tbide  by  vhich  all  things  are  valued;  he  who  owes 
mt  one  hundred  buihels  of  wheat  of  the  va.iie  of  two  thou* 
f;u;d  Hvresi  owes  me  in  fa6t  and  validly  two  thoufand  iivrest 
and  confcijuently  he  who  binds  himfclf  for  him  to  pay  m^ 
two  tLoufond  livreS)  does  not  bind  himfelf  to  any  thin|^ 
diiicrcnt  from  what  is  due  me  by  the  principal  debtor. 

369.  If  one  had  bound  himfelf  to  give  me  a  certain 
piece  of  land,  in  fee»  and  another  became  his  fecurity  that 
he  ihoald  gi»e  mc  a  life  eUate  in  it,  would  this  fecuritiihip 
be  valid  ?  Yes :  for  this  part  of  the  fee*  being  a  right  in  the 
land  which  is  due  me,  is  in  a  manner  part  of  the  thii^  that 
is  due  mct  and  confequently  it  cannot  be  fuid  that  the  fecu* 
rity  bound  himfelf  for  a  thing  dilTerent  from  that  due  by 
the  principal  debtor*  This  is  the  decifion  of  Caius  in  the 
.law  70,  ^«  2,  ff.  de  Fidej.  In  eoj  fays  he^  videtur  dubitatio  esse^ 

ususfructus  pars  rei  sit  an  proprium  quiddam  ?  Scd  eum  utus* 
yructuSi  /«/u^'  jus  esty  incivile  est  Jidejussorem  tx  sua  promts^ 
9ione  non  tcneru 

Fourth  CO  fallacy* 

370.  It  refults  from  this  definition,  that  the  fecurity 
Cannot  validly  bind  himfelf  to  more  than  that  to  which  the 
principal  debtor  is  bound :  and  as  more  is  edimated  not 
only  quantitatCj  but  alfo  JiV,  loco^  conduijne^  modo^  it  refults 
that  the  creditor  cannot  bind  himfelf  to  harder  conditions 
than  the  princi[).il  debtor ;  for  the  acccirory  obligation  can- 
not  furpafs  the  principal ;  but  he  may  bind  himfelf  to  con- 
ditions more  eafy.  Such  is  the  dcciiion  of  the  law  8,  ^  T, 
ff.  deFidcj.  Illud  commune  est  tn  unhersis  gut  pro  alits  obligan- 
turj  quod  u  fjen'nt  in  duriirem  causam  adhibit  iy  piacutt  cos 
omntnonon  oMi^ari  ;  in  Uviorem  plane  causam  accipi  possunt. 

It  refuUs  from  this  principle,  that  if  one  has  bound 
himfelf  for  a  dctcrmmate  fum,  puta,  for  three  hundred  livres, 
for  a  debtor,  whole  debt  was  unliquidated,  the  fecuriti- 
fhip  ouj^ht  to  be  prcfamed  ro  have  been  fixed  to  three  hun- 
dred Jivres  in  favor  only  of  the  fecurity,  and  only  for  the 
purpofc  that  if  by  the  liquidaliou  that  (hould  afterwards  be 
made,  the  debt  amount-d  to  a  luijrct^  Ihm,  the  fecurity 
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'  fhould  be  bound  only  for  three  hundred  IhTes*  But  if^  hy 
the  liquidation,  the  debt  was  fixed  at  a  lefs  £nm^  putOy  two 
hundred  and  fifty  Uvres,  the  fecurity,  who  cannot  owe 
more  than  the  principal  debtor,  would  be  debtor  only  of  two 
hundred  and  eighty  IhTes,  ^  and  if  he  had  paid  the  three 
hundred  livres  mentioned  in  the  contra6l  of  fecuritilhip,  he 
would  have  a  right  to  reclaim  the  overplus. 

May  the  creditor  in  fuch  cafe,  before  the  liquidation 
of  the  debt,  compel  the  ftscurity  to  pay  the  three  hundred 
lirres  provifionally,  notwithftanding  the  latter  Aiould  re- 
quire that  the  debt  be  liquidated,  and  fhottld  contend  that  it 
does  not  amount  to  fo  much  ?  The  cuftom  of  Bnttany,  art, 
189,  decides  for  the  affirmative  ;  but  thisdecifion  ought  not 
to  be  followed,  out  of  that  province.  For  according  to  the 
principle  which  we  have  edabli (lied,  as  the  fecurity  cannot 
be  bound  for  more  tlian  the  principal  debtor,  he  ought  not  to 
be  comix^Uable  to  the  payment  of  the  debt  fooncr  than  the 
principal  debtor  :  as  the  latter  cannot  be  compellable  till 
after  the  liquidation  of  the  debt,  Ord.  1661,  tit,  33,  art,  2, 
the  fecurity  ought  not  to  be  compellable  to  pay  before  this. 
D'Argentre,  in  his  note  on  this  article  of  the  cuiloms  above 
cited,  admits  that  it  is  contrary  to  law,  contra  JttsRomcnum^ 
and  in  his  commentarv  on  the  art.  206  of  the  old  cuHcins 
from  which  this  is  drawn,  he  fays,  Hie  se  Authores  Consuetu* 
dinis  produnt  non  Jurisconsultos, 

571.  According  to  this  principle,  when  the  principal 
debtor  is  bound  ablolutcly,  the  fecurity  may  validly  bind 
himfjif  to  pay  within  a  certain  time  or  on  a  certain  condi- 
tion ;  but  on  the  contrary,  if  the  principal  debtor  is  bound 
only  under  a  certain  condition,  flill  depending,  or  within  a 
certain  time  yet  unexpired,  the  fecurity  cannot  bind  hiiii- 
fttlf  to  pay  pr«fcntly  and  on  demand ;'  dicta  lege^  8,  %.  7. 

Note  that  if  nothing  be  exprelTcd  in  the  contracl  of  fc- 
curilifhip,  the  time  and  condition  exprefTed  in  tlic  principal 
obligation  are  implied  ;  foit  is  determined  in  the  Uiw  61,  fl*. 
d,  tit,  tliat  the  place  of  payment  mentioned  In  the  principal 
obligation  is  implied  in  the  fecuritifhlp* 

/        572.  If  the  principal  debtor  is  bound  to  pay  williln  a 
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Certain  period,  the  fecurity  may  bind  himfeir  to  pay  within 
the  fame  or  a  longer  period  ;  but  h«  cannot  bind  himfelf  to 
pay  within  a  fhorter  one* 

Hence  it  follows  that  when  the  principal  debtor  is 
bound  to  pay  within  a  certain  lime,  and  the  fecurity  binds 
himfelf  to  pay,  under  a  certain  condition,  as  soon  as  the  con- 
dition is  accomplifhed  ;  this  fecuritilhtp  will  not  be  valid  If 
the  condition  is  accomplifhed  before  the  time  of  payment, 
within  which  the  principal  debtor  is  bound  to  payi  is  expir- 
ed, L«  1 6,  §•  5,  ff.  dctit.  For  if  the  focuritiihip  (hould  be 
valid,  the  fecurit}^  would  be  bound  to  pay  before  the  debt 
might  be  demanded  from  the  principal  debtor,  and  conft- 
quently  in  duriorem  causamf  which  cannot  be. 

When  the  principal  debtor  is  bound  under  a  condition, 
the  fecunty  may  validly  bind  himfelf  under  this  condition 
and  another  likewife  ;  for  in  this  cafe  the  fituation  of  the 
fecurity  is  better  tlian  that  of  •  the  debtor,  fince  he  cannot 
be  bound  but  on  the  accompli (hment  of  both  conditions*  if 
the  fecurity  binds  himfelf  under  the  alternative  of  the  con- 
dition under  which  the  principal  debtor  is  bound  and  of  ano- 
ther condition,  or  (imply  \mder  a  different  condition,  the 
fecuritifhip  will  be  valid,  if  the  oondition  under  which  tlie 
principal  debtor  bound  himfelf  is  iir(\  accumpliflied  :  but  if 
the  other  is  accomplifhed  fir  (I,  the  fecuritifhip  will  not  be 
valid,  as  the  fecurity  cannot  be  bound  before  the  principal 
debtor  becomes  fo;  L.  70,  pp.^  if  ^»  1,  if.  c/^  Fidejuss* 

373.  The  place  of  payment  mav  alfo  render  the  obli- 
gation more  diSlcnlt  to  be  performed .:  therefore  if  the  fe- 
curity "had  promifed  to  pay  in  a  more  diilant  place  tlian 
that  in  which  the  principal  debtor  is  to  pay,  the  fecuriti- 
ihip  would  not  be  valid,  being  made  under  a  harder  coniU- 
tion  than  the  principal  obligation ;  </.  L.  15.  §•  1  Sc  2. 

374.  If  a  perfon  had  bound  himfelf  to  another  to  p:ive 
liim  one  or  the  other  of  two  certain  nep^roes,  puta^  James 
or  John,  which  were  nearly  nrf  the  fame  i)nce,  would  the 
contrail,  by  which ^ the  fecunty  fhould  biiHi  himfelf  for  the 
debtor  to  give  John  dctcrimnatcl/,  be  valid  :     The  law  54. 
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ff.  de  Fidej.  decides  that  it  is  valid  and  that  the  fitnatioti  ot 
the  fecurity  is,  in  this  cafe,  better  than  that  of  the  principal 
debtor,  lince  the  fecurity  may  be  difchargcd  by  the  death 
of  John  alone,  whereas  the  principal  debtor  cannot  be  dif- 

charged  but  by  the  death  of  both. 

Contra^  if  the  principal  debtor  had  bound  himfelf  to 
give  John  determinately,  the  contra6t  by  which  the  fecuri- 
ty fliould  bind  himfelf  to  give  John  or  James,  would  not  be 
valid,  not  only  for  the  reafon  we  have  given  that  this  alter- 
native condition  is  harder  than  the  determinate  one  of 
James;  but  alfo  for  another  reafon,  which  is  that  if  the 
ftcurity  chufe  to  give  James,  he  would  find  himfelf  to  owe 
another  thing  than  what  was  to  be  given  by  the  principal 
debtor,  who  is  debtor  only  of  John ;  which  cannot.be,  supra 
ft.  368.    This  is  the  decifionof  the  law  8,  §•  1,  if.  d»  tit. 

This  is  not  to  be  apprehended  in  the  laft  cafe  in  which 
the  principal  debtor  promifed  John  or  James,  and  the  fecurity 
promifed  James  determinately.  For,  in  this  cafe,  if  the 
principal  debtor  tenders  James  to  the  creditor,  and  puts 
him  in  arrear  to  receive  it,  in  determining  by  this  choice 
his  obligation  to  'deliver  James,  he  difcharges  himfelf  from 
the  obligation  to  give  John ;  and  confequently  difcharges 
his  fecurity  from  it.  Nam  reo  liberctoj  lioerantur  Jidejussares^ 
The  fecurity  who  has  acceded  only  to  the  obligation  to  give 
John,  owes  nothing  more.  If,  on  the  contrary,  the  prin- 
cipal debtor  had  ofifercd  John,  he  would  owe  the  fame  thing 
as  his  fecurity  :  therefore  it  ^cannot  happen,  in  this  cafe^ 
that  the  principal  debtor  and  his  fecurity  fhould  owe  dif- 
ferent things* 

If  the  principal  debtor  had  bound  himfelf  to  give  the 
negroes  John  and  James,  at  the  choice  cfthe  creditor^  the  fe- 
curity miji^Iit  >alidly  bind  himfelf  to  give  the  one  of  the  two 
which  he  pleased^  d,  L.  f5,  ^.  10.  For  the  creditor  prcfen- 
ing  his  choice  againll  the  principal  debtor,  till  the  payment, 
the  principal  debtor  would  always  be  debtor  of  both  ne- 
groes, and  co:irecn!enily  of  th.at  whom  the  fecurity  fhould 
cj\ufc  to  pay. 
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!^S.  A  qwtCUoo  is  made  whether  the  fecuritiihip  it 
iJtQiirtljr  1*01(19  when  the  fecurity  h«s  hound  himfclT  fot*  moct 
than  tlie  principal  debtors  or  whether  it  be  Told  only  for  fo 
much  as  exceeds  the  principal  obligation  i  It  I4>pe^rt  th^ 
the  Roman  lawyers  tiiought  it  was  entirely  void ;  though 
Dumoulini  ad  L*  51)  Si  stipulanti^  ^.  S<d  s'%  miht\  n.  SO^  (0* 
scq.  wtihcs  to  make  them  lay  the  contrary;  This  evidently 
refuUs  from  the  words  bf  the  law  6,  ^.  7,  above  cited,  ^/«- 
cuit  eos  omnino  non  obU^aru  It  is  true  that  Haloandcr,  in  his 
edition,  reads  non  omnino  i  but  he  has,  on  his  own  private 
authority,  altered  the  text,  againfl  the  faith  of  the  copies, 
and  a^aiud  I  be  authority  ot  the  Creek  interpreters,  who 
confidcr  thefe  words  omnina  hon  to  have  the  fame  meaning 
hs  hullo  modj.  This  likewife  rctalts  ^rohi  tiie  other  texts 
above  quoted*  The  reafon  which  Connanus  gives,  dmmenU 
Jur.  6*,  for  this  oplnitin  of  th6  Roman  lawyers,  is  that  fe« 
curitiiliip  beinj  nccefTarily  an  obligation  accerTdry  to  tne 
principal  bbligation,  and  it  being  of  the  eifenCe  df  txi  at* 
EelTury  obligation,  that  It  tontain  nothing  more  than  thb 
principal,  a  contrail  of  fccuHllfhip  by  which  the  fecurity 
hmds  himfelf  to  fomething  more>  is  defective  in  the  clTen* 
tial  form  of  fecuritilhip,  and  muft  therefore  be  abfohitelV 
null*  This  reafouing,  on  which  there  is  room  to  bfeliev^ 
the  Roman  lawycfs  »^it>unded  their  opinion,  is  more  Albtre 
than  lblid>  From  a  focuritiihip  being  an  accelTory  of  th^ 
principal  obligation,  it  follows  only  that  when  the  fccuHty 
has  bound  himfelf  to  more,  he  is  not  validly  bound  to  this 
addition:  nothing  oUght  to  prevent  him  front  being  bountl 
to  the  amount  for  which  the  principal  debtor  is  liable.  Frtr 
by  agreeing  to  be  bound  to  a  greater  fum,  he  has  agnied  to 
be  bound  to  tlie  fum  for  which  the  principal  debtor  is  liable- 
Therefore,  as  the  Roman  laws  arc  followed  in  our  pirovinceft 
only  wJien  they  are  conformable  to  natural  equity,  \  tWiiik 
they  ought  not  to  be  followed  in  this  inftance,  and  that  it 
i&  to  be  holdcn  that  a  fecurity  who  bound  himfeif  to  a  great- 
^r  fum  than  the  one  mentioned  in  the  principal  obligation^ 
or  who  bound  himfelf  to  pay  immediately  what  the  princi- 
pal debtor  tiwedonly  at  a  future  period,  or  under  a  certain 
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teofidilicn,  is  valiclly  bound  to'pirf  the  fom  mentioned  in  the 
fRrincipal  obU^^ation,  on  the  itetnt  ftivdf  coDditions  tb«re  ejl- 
tpre&d.  The  cuftoln'of  Brittatfyt -orr.'  tl8,  has  adapted 
^hi6  f>pinlon,-and  WtlCenibachy  tfi/.  7V«Mt/e/iV.  n»  lO,  admits 
*<hat,  aUhouf^hit  19  contrary,  to  fome  texts  of  law,  tt  is  fd- 
lowed  in  practice. 

376.  The  priftciple  which  wc  have  cftablifhed  that  the 
fecurity  cannot  bind  himfell'  to  hardcf  terms  than  the  prin- 
'Cipal  debtor,  ir  cluriorem  causar.^  ought  to  be  111  dcrflocd  vilh 
re.;^ard  to  what  is  duo  and  what  is  the  object  of  the  obliga- 
tion, 'f  he  fccurity  cannot  indeed  owe  more  than  is  due  by 
the  debtor,  quant itatc^  dicy  loco,  conditioner  modoy  but  as  to  the 
nature  of  the  obligation,  he  may  be  harder  and  more  llriclly 
bound* 

For  example,  I.  According  to  the  principles  of  tlie 
civil  law,  the  fccurity  who  accedes  to  a  mere  natural  obliga- 

« 

tiQn  is  more  ilriftly  bound  than  the  principal  debtor  ;  fmce 
he  may  be  compelled  to  pay  while  the  principal  debtor  can- 
.not :  the  creditor  having  no  aclion  againfl  him. 

II.  According  to  the  fame  principles,  i^hen  one  has 
been  fecurity  for  a  perfon  who  has  what  is  called  exceptio' 
nem  competent ie  ;  as  if  one  has  been  fccurity  for  the  father 
to  the  fon,  a  creditor  of  his  father ;  the  fecurity  is  more 
fcriclly  bound  than  the  principal  debtor.  Since  the  fecurity 
may  be  conflrained,  witli  all  rigor,  to  pay  the  whole  debt, 
while  the  principal  debtor  is  compellable  only  to  the  amount 
of  what  remains  of  his  eflate,  after  deducting  wliat  is  ne- 
cefiary  for  his  fubfidence,  L.  173,  ffi  de  Reg^jur* 

III.  The  fecurity  of  a  minor  is  often  more  {lri6lly  bound 
than  the  principal  debtor,  wlio  may,  if  he  has  been  over* 
reached,  be  relieved  againd  his  obligation  ;  whereas  the 
fecurity  is  bomid  without  any  hope  of  remedy.   L.  13,  ^ 

*  minor ^  L.  1,  Cod.de  Fidtjuss*  minora 

IV.  According  to  our  pra5\ire,  a  judicial  fecurity  may 
*bc  conflrained  by  his  perfon,  although  the  piincifal  debtor 

be  not  fo ;  puta^  if  a  pricft,  a  minor,  a  woman,  a  fcptuage- 
"mirrin  r  lie  is  ihcrcforc  more  ftritlly  bound,  and  as  to  the 
nature  of  the  obligation,  is^bound  in  duriorcm  causam^ 
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^ .  3jrr.  It  refults  from  our  definUion  that*  tt^the  fcctirltiflii^ 
is  an  accctTory  obtii^atioa  to. that  of  .tixc  prfn^i^al  -dobtotv 
the  extinction  of  the  piincipal  o!)ligation  carries  with  it  the 
extinc\ion  of  the  fecuritilhip  alfo,  fincc  it  Is  of  the  natur^ 
of  acceffory  things  that  they  cannot  exifl  without  the  prin-t 
cipal  thing*  Whenever,  then,  tlie  .principal  debtor  is  dif- 
charged,  in  what  manner  foever,  not  only  by  the  ailual 
payment  he  may  have*  made,  by  a  fet^off  or  by  a  rcleaf^ 
given  him  by  the  creditor,  the  fecurity  is  alfo  difchargcd* 
For  it  being  of  the  effcncc  of  the  iecuritilhip,  that  the  fe- 
curity be  bound  for  ^  principal  debtor,  he  can  no  logger  be 
boui^d,  when  there  is  no  longer  a  principal  d<.btor,  foi: 
whomi  he  may  be  bound. 

.  S78.  Likewife,  the  fecurity  is  difcharged  by^th«  novar 
tion  that  is  made  of  the  debt :  for  the  fcci^rity  can  no  iQn- 
ger  be  bound  for  th^  §rft  debt  for  which. ^e  becuime  fecuritv 
of  the  debtor,  fince  it  no  longer  exifls,  having  l^eeo  epvtip- 
guilhed  by  the  novation.  Neither  can  he  be  bo^nd  for  i\\ct 
new  debt  into  which  the  foVmer  is  converted,  ITnc;*)  this  iw)^ 
debt  is  not  the  one  to  which  he  acceded^  Nosiatione' fegilir.  ^ 
perfect  a  dibiti  in  al  i am  specie  m  trans  Lit  ij  prlorts' contractus  fide-; 
jussores^  vel  mandatdres  Jtbcratos  esse  hon  avibl'fitm\  si  mod(j  ifi 
sequent:  se  non  obli-^averifit ,-  L.  4,  Cod»  de  fidfjusl '       .    *  '  *  . 

379.  Likewife  when  the  principal  debtor  becojae^  Iblti 
and  abfolute  heir  of  the  prcditjor,  out  vice  verficu  Mfi^Vi  the 
creditor  becomes  fole  and  abfolute  heir  of  the  nriaciiial  dcbtt 
or,  or  when  the  fam£.  perfun  becomes  fucceii^j^ly,hci*-;.of 
both,  the  fecurity  is  difcharged,  for  there  i»emaixxa  np  lou; 
ger  a  principal  debtor,  from  the  confufion  that  take^^  pl^ce 
of  the  qnalities  of  creditor  and  debtor,  v/hlch,  happening  to 
unite  in  the  fame  pcrfon,  mutually  deft ro'y  each  other;  as 
no  one  can  be  his  own  creditor  or  his  own  debtor. 

It  would  be  otherwife,  if  the  debtor  had  become  heir 
of  the  creditor,  with  the  bemiiitof  iiiventorv,  aut  vice  versa. 
For  one  of  the  effecls  of  the  beneSt  of.  inventory  Lciiig  to 
prevent  the  confullon  of  qualities,  and  to  diflingnilh  the 
proper  cllate  of  tlie  heir  from  the  beneficiary  eflatci  the 
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debtor^  beneficiary  heir  ef  the  credhor,  remaining  ali^'tyt 
debtor  to  the  beneficiary  ellate,  his  ibcvvities  are  not  ^(% 
barged  :  for  there  is  (UH  a  principal  debtor. 

When  the  creditor  fucceeds  lo  his  debtor*  pot  as  heiis 
}^  as  univcrfal  dopee,  or  univerff^l  legatee,  by  elcheat  q^ 
by  coniifcation  ;  as  in  all  thefe  cafes  he  is  not  indifciimi- 
nately  liable  (or  his  debts,  but  only  to  the  valu^  of  the  ef* 
tatc  to  M'hich  he  fticceeds,  the  confufion  taltes  place  only 
to  that  amount*  Hence  it  follows  that  the  fecuritics  are 
difchargcd  np  further  ^  and  if  there  be  not,  of  the  e(latQ 
which  the  debtor  has  left,  enough  to  pay  the  debt,  the  fecu- 
ritics remain  liable  for  the  red ;  but  the  creditor  cahno^ 
prof^cute  them,  until  he  has  given  them  an  a9count  of  the 
cilate  of  the  debtor  to  which  he  fucceeds. 

\Vhen  the  debtor  becopies  abfolute  heir  indeed  of  the 
creditor,'  but  only  for  part,  avt  vt^€  vcrsa^  the  confuiion  tak* 
ing  place  ojily  for  the  fliare  for  wbicK  he  is  heiri  his  fecun 
rity  is  ^ifcharged  only  in  Uiat  proportion, 

sap.  When  tlie  principal  debtor  is  ^ot  difcharged  </< 
^lenojure^  Wt  by  fopie  plea  qx  bar,  which  he  may  oppofc; 
to  the  demand  pf  th^  cr^i^ori  pnay  the  fecurity  oppofe  the 
(amc  plea  or  bar,  which  tiie  principal  debtor  xpight.  It  i^ 
Qeceffary,  In  this  cafe,  to  diflinguiih  between  the  pleas  or 
bars  which  are  called  exct-ptioncs  in  pcrsotiQm  and  thofe  that 
are"  tailed  excitptiornfs  in  rtmn  I'he  pleas  iw  persanam  are 
tholb  which  are  grounded  on  fome  realonsthat  are  perfonaT 
to  the  principal  debtor*  The  pleas  in  nm  are  thofe  vi*hich 
fu-e  thus  called  bccaufc  tfacy  are  not  grounded  on  any  thing; 
that  Is  perfqna]  to  the  debtor,  but  onxhc  thing  ^tfelf,  wbich^ 
Is  to  (ky,  cin  the  debt  iti'elf. 

Thefe  pleas  in  r^ifi  m?iy  be  pleaded  by  th^  fecurity  as 
well  as  the  principal  debtor :  i^t  j  coh^^raiUs  ^xctptiuiies  ttiam 
fidejussor ibus  competunt  ;  L*  7^  ^>  \%  H*«  de  (fT^gcpt  i  and  it  is 
with  regard  lo  ihcl'e  picas  that  we  are  to  underfland  what 
]s  faid  in  th^  law  19,  ff.  de  liU  Omncs  exccpliones  qu4f  rc» 
^ompetunty  Jidcjussori  quoque^  etiam  invito  reo  con. petunia 

Such  is  the  pica  pi  fraud  pr  violence  \  fucb  i&  uKq  th^ 
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pica  of  the  thing  judged,  rex  judicatdgj  or  t^.c  dccifory  oath, 
^«  L«  7,  ^.   1 ;   for  thefb  pleas  beln^  founded  on  what  has 
been  fettled  by  tlie  jutl^ment  or  decilbry  oath,  are  pleas 
that  affedl  tlie  thing,  and  are  not  founded  on  any  thing  thct 
is  pe-^-jnal  to  the  debtor,  and  confequently  are  picas  not  in '" 
personam  but  in  rem  s  and  thefe  lail  pleas 'may  be  pleaded  as' 
vrell  by  the  fccurit,y  as  by  the  principal  debtor  in  whofc  • 
fkvor  the  judgment  was,pr  to  whom  the  oath  was  deferred- ' 
Niec  obstat  regulajuris^  that  the  judgment  or  dccifory  oath 
can  procure  no  right  to  third  peribns  not  parties  to  tiie  fuit. 
L.  2,    Cod»  ^iib.   res  jud*  njn  poc.;  L.  5,  ^.  3,  ff.  dejurjur» 
for  tys  rule  ought  not  to  be  underRood  of  thofe  niiofe  right' 
)s  efTentiaiiy  c6nne€^cd  with  that  of  the  perfon  who  was  a' 
^arty,  as  the  fecurit)  is  with  the  principal  debtor. 

WhdD  a  principal  debtor,  by  a  compoAtion  made  with 
the  creditor  refpc^tiog  the  legality  of  tlie  debt,  has  agreed- 
|o  pay  it,  on  condition  that  three  years  (hould  be  given* 
Mm  i  the  plea  which  tliis  agreement  gives  againft  the  cred- 
itor»  if  he  fues  before  that  time,  is  alfo  a  plea  in  rem  ;  for 
it  is  founded  on  the  thing^ticlf ;  it  is  founded  on  the  doubt 
there  was  about  tlie  legality  of  the  debtt  which  doubt  was 
the  obje6l  of  the  compofitiou.    This  plea,  therefore^  may  bo 
pleaded  by  the  fecurity  as  well  as  the  principal  debtor,  aU 
though  be  was  not  a  party  to  the  compcfition*  Hence  arifea 
another  quelUon,  whether  the  d<$btor,  by  a  new  agreement 
with  the  creditor,  ma:*)  to  the  prejudice  of  tho.  fecurity* 
permit  the  creditor  to  exa€l  the  debt  before  the  time  men* 
lioned  in  tlie  tiril  agreement  I    Paul,  m  the  law  27,  ^«  2,  ff. 
de  Poetry  decides  formally  that  he  may,  although  feveral  in« 
terpreters,  in  ordec  to  reconcile  this  text  with  the  ItLwJitu 
ir.  d*  K  which  decides  differently,  have  didorted  the  text« 
in  order  to  make  it  fay  the  contrary.  The  reafon  of  the  dc. 
ci&of  of  Paul  is,  that  as  the  right  which  rcfults  from  the 
firfl   agreement  has    been  formed  by  a   concurrence    of 
the  will  ot  the  creditor  :iud  debtor  alone,  v/itliout  the  inter* 
vention  of  tliat  of  the  fecurity,  it  may  be  deilroyed  by  a^ 
contrary   coufenl ;    cum  quaque  coJtnt  nudo  d'nsolvantur  qufi 

9^llii^ata  sunt^    On  the  contrary*  Furius-Anthiuuua  ^coidtn 


» 
^ 


sea  A   TitE-ATISE  O* 

that  the  new  agreement  cannot  deprive  the  ftcHiity  of  ihe . 
plea  he  had  acquired  by  the  fir  ft.    L. /-i.  ff.  de  Pact,  and  I 
think  we  oa^ht  to  adhere  to  this  decifion.    The  reafon  al- 
ledgcd  for  that  of  Paul  can  apply  only  when  there  is  no . 
right  acquired  by  a  third  perfon.     Several  interpreters 
vhofc  opinion  I  have  heretofore  followed^  in  order  to  reconcile 
Furius-Anthianus  with  Paui,  fay  that  the  dccilion  of  Fu- 
rius  applies  only  to  the  cafe  in,  which  the  fecurity  has  ac- 
cepted aad  rati&ed*the  firft  agreement:   but  this  concord- 
ance isconjeilural.    It  is  not  faid  in  this  law  that  the  fi6- 
curity  had  accepted  the  firft  agreement  j    this  cannot  even 
be  fuppofed.   For  in/uppoling  it,  Furius  would  have  ilated 
as  doubtful,  a  cafe  on  which  no  doubt  could  arife. 

Let  us  pafs  novr  to  the  pleas  in  personam* 

Thefe- pleas,  which  arc  grounded  on  the  infolvertcy  or 
partial  folvency  of  the  principal  debtor,  and  the  perfonal 
privilege  which  he  has,  not  to  be  compellable  to  pay  out  of 
his  necelfary  fabfiftence,  cannot  be  offered  by  the  fecurity. 
This  is  what  we  learn  from  the  law  T,  ff.  de  except,  which 
teaches  that  the  plea  granted  to  a  debtor,  who  fliould  be 
the  parent,  hufband,  patron  or  partner  of  the  creditor,  to 
avoid  being  compelled  to  pay  the  debt,  out  of  what  is  nc^ 
ceiVary  to  his  fubhilencc,  cannot  be  offered  by  tlie  fecurity* 
The  reafon  is  evident.  The  indigence  of. the  principal 
debtor  does  not  difcharge  him  from  his  obligation,  and 
ivere  he  afterwards  to  be  in  a  better  fitnation,  he  might  be 
compelled  to  pay.  In  the  mean  tiikie  his  oblig^ion  exiP.s 
for  the  whole  and  is  a  Tui^cicnt  foimdation  to  fuppcrt  that 
of  the  fecui'ity.  His  indigence  does  not  extinguiilt  it :  it 
only  fufpends  the  execution,  on  the  ground  that  he  cannot 
be  compelled  to  pay  out  of  what  is  neceflary  to  his  fubfift- 
ehce.  But  this  plea  being  grounded  on  the  relation  in 
"which  he  Hands  to  the  creditor,  as  parent,  hufband,  &c« 
'which  18  perfonal  to  him,  cannot  be  ofiered  by  liis  fecurity. 

It  is  the  fame  with  regard  to  the  pica  which  rcfulta 
fnin  the  celTion  of  property.  When  the  principal  debtor 
has  made  a  ceilion  of  his  property^  \vhich  is  not  fuftlcient 


16  pay  what  hctjwes,  he  fs  nof  di(thar^cd  from  the  balance, 
L.  1.  Cod.  tjui  bom-ced.';  and  hi»- obligation  that  remaifta 
for  the  batance,  ira  fufticient  foundation  tp  fupport  tife 
oblig^ation  of  his  fecnrity  for  the  balance.  Yet  as  long  i^ 
h«  has  not  -acquired  other  property,  beyond  what  is  nccef- 
^£try  for  his  fubiiftcnce,  he  canncrt  plead  to  the  fuit  of  the 
creditor  agiriall  him,  the  plea  refulting  from  the  cefGon  of 
Ills  propci-ty.  L.  S,  ff.  Cod.  de  bon.  author,  jud.  de  possid. ; 
L.  i,  fF.  d€  cess,  bonor.  It  is  evident  that  this  bar  is  grounded 
on  a  rcafon  of  favor  that  is  ptrfonal  to  the  debtor ;  and  it  is 
txceptio  in' pcrsorvaniy  which  his  feoirities  cannot  plead. 

I  think  it  is. the  fame  with  the  plea  that  arifes  from  « 
contracl  of  compofition  to  which  the  creditor  fhould  have 
been  compelled  to  accede,  by  which  part  of  the  debt  is  re- 
mitted to  the  debtor  jind  time  (lipulated  for  the  payment  of 
the  reft.  I  think  that  the  plea*  which  this  contraJl  aiforda 
to  the  principal  debtor,  againft  the  fuit  that  might  be  brought 
before  the  expiration  of  the  time  allowed  him  by  the  con- 
*tracl,  or  to  recover  the  part  remitted,  cannot  be  ufed  by 
the  fecurity»  who  may  be  fucd  immediately  for  the  payment 
of  the  whole  debt.  For  it  is  evident  that  this  is  a  plea  in  perso^ 
namy  allowed  to  the  deblor  on  account  of  his  flate  of  indi  jcnce, 
which  is  perfonal  to  him.  The  remittance  and  delay  grant- 
ed by  the  contracl  of  compofition,  not  being  granted  anima 
donandty  but  by  ncceffity,  the  plea  which  refults  from  this 
contTis^  like  that  in  the  preceding  cafe,  afftcls  only  the 
civil  obligation.  The  natural  obligation  for  what  remains 
to  be  paid,  continues  in  its  totality  and  is  a  fuHicient  founda- 
tion for  that  of  the  fecurities.  This  reafon  is  an  anfwer  to 
what  has  been  allcdged  in  the  firft  place  for  the  contrary 
opinion,  which  is  in  faying  that  it  is  of  the  ellcnce  of  the 
coutrat^l  ©f  fecuritilhip  that  the  fecurity  be  bound  to  no 
more  than  the  principal  debtor.  As  to  the  fecond  pofition 
'in  favor  of  the  contrary  opinion,  which  is  in  faying  that  if 
the  fecurity  had  not  the  benefit  of  the  contralt  of  compofi- 
tion and  in!j;ht  be  bound  to  pay  the  whole  debt,  it  would 
happen  indire6\ly,  that  it  could  not  avail  the  principal 
'debtor  hiMnfcifoiv  actount  of  the  recourfe  which  the  fecu* 
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ritfy  vrho  had  paid  the  whole  debt  would  haTc  againfl  hittkt 
The  anfwer  is,  that  this  will  not  bappea^  becaufe  the  fc« 
cui  ity  who  has  paid  the  whole  is^  as  a  creditor  of  the  lum 
fur  his  indemnity,  bound  like  the  other  creditors)  to  accede  to 
the  contr&et  of  conipoiltjoni  and  to  allow  to  the  principal 
debtor,  on  this  indemnity,  the  lanie  dedu^UoBs  as  are  ilipu- 
lated  in  the  contract.  It  is  however  nccelTary  to  admit  that 
the  contrary  opinion  is  authorifcd  by  two  cafes  cited  by 
liafnage,  one  determined  in  the  Parliament  of  Paris,  the 
other  in  that  of  Noi^mandy  ;  the  lail  is  the  lUth  cafe  re-« 
{)orted  by  Montholoni  But  I  do  not  think  that  the  deciliqn 
in  thefc  two  cafes  ought  to  be  followed,  for  the  reafons  a- 
'  bovc  Hated*  This  decifion  fecms  alfo  to  be  contrary  to 
the  nature  of  the  tbntra^l  of  fecuritiihip  ;  which  is  a  ccti- 
trsi^l  to  vhich  the  creditor  refbrts  for  his  fafety,  againfl  the 
ri(k  ol  the  Infolvcncy  of  the  principal  debtor.  What  theh 
would  become  of  this  fafely  if  the  creditor  hr.d  not  the  rigfit 
of  cxu6\ing  frotn  the  fecurity  wh»t  the  infolvehcy  of  the 
principal  debtor  Ihbuld  bind  hitn  to  remit  to  the  principal 
debtor  ?  Our  opinion  is  conformable  to  the  1 3th  afticle  of 
the  Arrctcs  de  M*  dt  Lamolgnun^  under  this  title. 

When  there  was  an  agree mefit  between  a  creditor  and 
the  principal  debtor,  by  which  the  creditor,  in  order  to  ac- 
commodate the  principal  debtor,  had  agreed  «)ot  to  demand 
.from  him  the  payment  of  the  debt  j  if  the  creditor  after- 
wards  deijianded  the  paymtnt  of  the  debt  from  the  fccuri- 
ties,  the  fecurities  .might  indeed  oppofe  to  him,  the  pica 
rcTulting  from  tlie  agreement  he  had  made  with  the  prin- 
cipal debtor:  but  according  to  the  ancient  Roman  law^ 
the  iccnritics  had  the  plea  only  becaufe  the  fuit,  brought 
againfl  ihe  fecuiiMes)  aifecled  the  principal  debtor,  who  was 
ho\uid  to  indcmniiy  ihcm,  avtiutie  contraria  mandatl  aut  nego* 
tiorum  gestontm*  I'herefovej  when  the  fuit,  brought 
a^^ainfl  the  fecurilics,  could  not  aiVtcl  the  principal  dcbtoiS 
fiuta^  beCauPe  the  fccuiities  had  bound  themfelves  animo 
donandf,  with  prote^atvon  not  to  claim  any  thing  from  the 
•principal  del.tor  if  they  were  obliged  to  pay  for  him,  th^ 
f<i:c\iritics  could  not  in  this  oafe,  according  lo  the  [.rinciplei 


Iftf  the  ihcient  Roman  law,  oppofe  the  plea  refultlng  from 
the  agreement  that  had  taken  place  between  the  creditor 
and  the  principal  debtor,  becaufo  as  this  agreement  and  thd 
plea  refulvine  from  it,  were  grounded  on  the  perfonal  conH*^ 
deration  vrhich  the  creditor  had  for  the  principal  debtor^ 
whom  he  was  willing  to  accommodate^  it  is  a  plea  fVt  pcr^" 
sonatrif  which  does  not  belong  to  the  fccurities;  This  we 
learn  from  the  law  3.3,  if.  de  Pact*,  where  it  is  faid  :  §^i 
dicttim  esty  st  cum  rfo  pactum  sit  ut  non  petatur^  Jidejusscri  qu9* 
que  competere  cxceptionentj  propter  ret  personam  piacuit^  ne  man" 
datt  judicij  cenveniatur  :  igitur  si  mqndati  actio  nulla  sity  /ortt 
si  donandi  animo  fidejusserit^  dicehdum  est  non  prodesst  ewep" 
tionem  fidejussor i*  , 

EveA  if  the  fecurity   Wiefe  an  brdinary  fecurity,  %ho 

<  *  * 

xni^ht  have  his  rccourfe  againfl  the  principal  debtor  l^ 
IV hat  he  (bould  b^  compelled  to  pay,  he  could  not,  accord* 
ing  to  the  principles  of  the  Roman  law,  oppofe  the  pl^a  to« 
fulting  from  the  agreement  which  had  taken  place  betwecil 
the  creditor  and  ths  principal  debtor,  if  by  this  agreement^ 
the  creditor,  in  promifing  not  to  demand  the  payment  froni 
the  principal  debtor,  had  exprefsly  rcferved  the  power  of 
demanding  it  from  the  fecurity  i  Debttoris  conventio  Jidejus- 
soribus  projiciety  titsi  hoc  actum  estjut  duntaxat  a  reo  non  pet a^^ 
fury  a  fidejussor  e  pet  at  ur  :  tunc  emm  fidejussor  cxceptione  non 
utetur;  L;  21,  ^.  ^,   in  fin^  22,  ffi  d.  tit^ 

Cujas, 'irt  bis  commentary .  on  the  paragfaph  5,  befoh<? 
cited,  obfcrves  very  properly,  that  in  this  fecurities  differed 
from  thofe  who  were  called  in  law  mandator es  pecunia  ere*- 
dendde ;  for  if,  at  your  requeft,  1  had  lent  another  a  fum  ol 

money,  I  could  iiot  ai'terwards,  by  agreeing  with  the  debtor 

,  «      •        -  »  ■  •    •         . 

that  I  would  not  demand  from  him  the  payment  of  thfc  debt, 

validly  rcfevvc  to  -myfeir  the  right  to  demand  it  from  you* 

He  eives  this  reafon  for  the  diftinSlion*    When,  at  your 

requeft,  I  have  lent  q..  fum  of  money  to  another,  I  am,  front 

Ihs  nature  of  the  contra6l  of  mandate  that  has  taken  [>lace 

between  us,  bound  to  cede  to  you  the  action  that  rcfultii 

from  the  loan  I  made  in  the  execution  of  your  manikl*  i 

E  c 
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every  mandatary  being  bound,  octione  mendatt  directa^  Id 
account  to  the  mandator  for  all  he  has  received  in  thfe  ex- 
ecution of  the  mandate.    Therefbre,  ^vhen  by  my  o>vn  a£l  I 
have  di fabled  myfelf  from  performing  my  xjbligatiou  to  you, 
Und  to  cede  to  you  the  a6tion  that  refutts  from  th^  loan  I 
made  to  the  debtor,  cither  by  agreeing  with  the  debtor  not 
to  demand  any  thing  from  him,  or  by  fuffering,  through 
my  own  fault,  a  judgment  to  be  rendered  againft  me  in  a 
fuit  I  had  brought,  or  in  any  other  mahner,  I  ought  not  to 
be  allowed  to  claim  from  you,  actione  mandati  iontraria^  the 
fum  which  I  lent  by  your  order  to  this  debtor*  L.  95,  ^,pen* 
ffi  de  Solut, :  for  it  is  a  principle  common  to  all  fynallagma- 
tic  cont!a6\s,  that  the  party  who  fails  in  his  obligation,   as 
not  to  be  received  to  demand  from  the  other  party  the  per* 
tormance  of  his. 

It  is  not  the  fame  with  fccurities.  A  creditor  accord* 
ing  to  the  principles  of  the  antient  Roman  law,  as  Cujas 
obferves,  ad^  d,  §.,  docs  not  contract  any  obligation  to  the 
fccurities  to  keep  for  them  his  a6lionti  againd  the  principal 
debtor,  againfl  whom  they  have  one  in  their  own  right.  It 
is  from  a  reafon  of  equity  merely,  that  he  cannot  refufe 
the  cefTion  of  them  to  the  fecurity  when  he  pays  ;  but  he  is 
bound  only  to  cede  them  fuch  as  they  are ;  therefore  the 
agreement  he  made  with  the  debtor,  by  which  his  a6\ion 
has  been  rendered  inefTcdlual,  does  not  preclude  him  from 
demanding  from  the  fecurity  the  payment  of  the  debt. 

Such  was  the  antient  law,  which,  as  Cujas  obfen'cs^ 
ed  d.  ^.  5,  can  hardly  apply  iince  the  novel  of  Juftinian  : 
Jurj  novOi  faysCujaa,  hand  faclU  procedcre  potest :  for  Juftini- 
an  having,  by  his  novel,  granted  to  fecurlties  the  benefit  of 
difcuflion,  beneficinm  ordinisy  which  confifls  in  the  right  it 
givcB  them,  when  they  are  profecuted  by  the  creditor,  to 
fend  him  back  to  profecute,  firft,  the  principal  debtor,  and 
to  difcufs,  for  this  purpofc,  his  property,  it  is  evident  that 
*the  creditor  cannot  now,  by  agreeing  with  the  debtor  not  to 
demand  from  him  the  payment  of  the  debt,  referve  to  him- 
•  feffthie  right  to  demand  it  from  the  fccurities  j  for  he  can- 


1 


OBLIGATIONS.  U7 

&Ql)by  hiiQwaaCli  deprive  them  of  the  rig^ht  and  th^  plcA. 
vhich  the  law  giT^s  them> 

According  ta  the  priac'tpics  of  6iMr  jmtQ^rudence,  be^ 
fiftoa  tbUreafioaadciiv^  from  the  noreU  that  a  tnreditQr  m^ 
ii4t>  m  agpnoeblgiwith  his  debtor. not  tadttmxftd  the  debt 
{poHoahinkf  te&rre  to  himfelf  the  rin^tto  desaaAd  it  from 
the  fecuritica,  there*  ia  another  realoa  whkh  U  oo  left  4e« 
ciftrc;  it  is  derived  from  the  difference  ia  the  civi)  law  ta^z 
wr%,  on  iisQxfc  pafits« 

According  to  the  principles  of  the  civil  la^r,  they  were^ 
f  nly  the  obfigatibiis  wtdch  had  been  foimed  by  the  fo!e 
aflent  of  the  parties,*  thiat  might  be  diffolved  hy  a  contrary 
aflfent.  With  regard  to  all  others,  when  the  cr<;ditor  wiOicd 
to  releafc  any  oC  them  to  the  dehtw,  he  could  do  it  only  by 
the  acceptilaliony  either  Umple  or  Aquiliau:  without  thia 
the  agreement  he  had  mad^  with  the  debtor,  not  to  demand 
the  debt  from  himj  was  a  fimple  pacl  which  could  not  dif- 
folve  the  obligation  of  the  debtor ;  for  ^  a  ftmple  puct  can^ 
zy>t  produce  a  civil  obligation,  it  cannot  diRblve  one^  It  is 
trne  that  thia  gavo  to  the  debtor  a  plea  to  preclude  the 
creditor  from  the  fuit  he  might  hare  brought  againll  him, 
contrary  to  the  faith  of  the  agreement;,  hut  the  debtor  had 
a  rig;ht  to  this  plea  only  from  the  equity  of  the  Prastor  a- 
gainft  the  rigor  of  law :  tlie  colligation  he  hod.  contraftcd 
ftill  continued,  ipso  jure  y  in  his  pcrfon.,  and  waa  a  fuflicicnx 
foundation  to  fupport  that  of  the  fccurities.  who  hivd  acceded 
to  it« 

It  was  fo  iikewife  when  the  creditor  had  agreet^  thf  ou^h 
Itberaruvj  to  grant  a  certain  time  to  the  debtor  who  hu4 
firft  contra£\cd  an  abfolutc  obligation^  wiU^out  any  tiaic  oi 
payment.  This  agreement  was  but  a  fimple  pa6l  whicW 
only  afforded  to  the  creditor  a  pka  againft  thq  fuit  whk  k 
the  creditor,  coiitrary  to  the  faith  of  the  agreement,  niijrht 
have  brought  before  the  time*  But  if  by  the  agreement  th^ 
creditor  had  declared  that  he  intended  to.  grant  the  time  to 
the  debtor  alonfe  and  not  to  the  fecurities,  this  agreemcftt^ 
according  to  the  principles  of  the  antieot  luw,  did  not  pre* 
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Y«Ut  him  from  fuing  the  fecurliies,  before  the  end  pftVlf  • 
tiqio  ;  joid  they  could  not  oppofc  to  him  the  principle,  lha\' 
\\  IB  of  the  HJ^tivr^  and  eifTence  of  fccuritiihip  ^hat  tho  fe- 
curity  be  not  bound  to  piore  than  the  principal  debtoV| 
ai4  fliQuld  ha;v^  the  fame  time  of  payment :  for  the  agreo-^ 
moat  fey  which  a  time  has  been  granted  to  the  debtor,  being 
oAly  a  fiiApIe  pa^  couid  opt  impair  his  obligation  or  di- 
mimlh  it;  it  continues.  i>Jo>r^,  as  it  was  contra6lcd,  anab^- 
ligation  without  a  time  of  payment,  and  \t  leaves  that  Qt# 
^e  fecurities  likc^wife  ;q  c.oi\tinuq^   V  \h^  dlebtor  n^ay  have 
the  fidvantage  q{  tj^ie  Aeky  that  ^a^s  beeji  granted  hii^  by 
the  agreement,  it  is  an  advantage  which  he  holds  only  from 
the  e<^Hity  qf  th?.  ^rxio^  s^a\nfl  the.  rigor  of  the  law,  an4 
Which,  b^ing  grounded  on  a  confideratiop  perfona,!  to  the 
debtor^  doe^  nqt  pafsi  tq  his  fecuritic.^, 

fhefe  principles  pf  the  civil  law,  on  tl^  effect  of  fim- 
pje  pa6U,  are  x\o\  derived  frpx^i  natural  law,  and  are.  ground* 
ed  only  qn  fubUlt,ic^  v^ry  mu.ph  qppofed  to  the  fpirit  anrl 
fijmpUcity  of  our  jvjrifprudcnciQ.    W^  are  ncit  acquainted 
with  the  folempity  of  ^cc^ptilatig|.i,    £vevy  agcf^jment  may 
create  a  civil  obligs^tion,  diffolve  or  r[\odify  it,    When  a^ 
creditor  hw  J^gn^d  w^h  the  de\?to('  not  ^o  demai\4  the  debt, 
from,  himj  this  ?Lgreen\ent,  according  to  the  fimplicity  o^ 
our  law*  difcharg^.i^  (.he  debtw  dc  jur^^   Tl^^refore  the  crcd- 
Uorc^^nnot  v^idljr  r^ferye  to  l^imfelf  the  right  of  demanding 
payment  from  the  fecurities ;   th^  dilcluvrge  of  the  debtor,^ 
mjceffarily  carries  with  it  that  of  the  fecuriiies, 

Ukewife,  in  our  jurirnrudeuce,  wJxciv  fince.the  con- 
traft,  d^  creditor  gwit^,  through  liberality,  a  day  of  pay- 
ment tQ  hi*  debtor,  he  cannot  validly  exclude  the  fecurities 
from  ^his  delay  i  <or  ti^ia  i\ew  agreqw^^rvt  haivii\g  the  effc6l 
to  modify,  de  jure^  the  obligation  of  the  debtor  ai>d  to  make 
of  ai^  j^bfolute  obligation  an  obligation  wuh  s^  day  of  pay  - 
(nent,  the  obligation  of  the  fecuritiea  receive*  the  fnni*^ 
modification,  a^d  has  the  fame  time  of  payment  as  the 
obligation  of  the  principal  debtor,  becaufe  it  is  of  tbe  elTence, 
cf  a  fecuritifliip,  tlut  the  fecurity  he  nqt  bound  to  any  wr^ 
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ir,  in  the  cafe  of  a  contra^  oP  j^ompbfietfn^'iniU  U^ 
t-vrecn  the  creditor  and  the'debttfri  (lie  f^itrities  At  rtoi ^ 
fajoy  tkc  allowance  and  dcHxy  granted  to^Hc  debtofi  a:^ittl^ 
have  feen  before,  it  i&  becanfe  thctfe  ullo^ahcea  and  ddftyil*' 
that  are  granted  to  the  deb  top  by  tliis  contrail,  afle^^  ^ly^ 
the  civil  obligation.  The  natural  4S)Ugation  remains  entirei  I 
in  confequence  of  ivhich,  the  debtor  himreir^  vera  ke  C#t 
have  the  opportonity  of  paying,  coiild  not  confctanttoaflf  • 
arail  himfclf  of  tho  allowances  and  delays  that  ware  gp&nt«  * 
ed  him.  This  natural-  obligation  ftif&^s,  as  we  havt  fai<V 
to  ferve  as  a  foundation  for  that  of  the  fecorities*  B^  wbetft 
t{ie  cr^clitor^  of  his  ow^i  iv(^or4  %nd  thu)Ug|i  Ubc^Uty*:  dif* 
ct^arges  the  debtor  ^or  gives  him  a  time  of  p^yna^iit,  thl^> 
debtor  bcif)g  no  {anger  l)oun4>  naturgijly  orctvU^i  to  pay  th^; 
f\im  which  hofl  been  ren^itt^  ^  being  iio.lopg^  b<^ilH)>  jPAti^*;. 
rjdly  or  civilly^  to  pay  before  the  time,  is  .expired ;  it  fot*: 
Jpws,  confcquf  ntly^  ti^%t  tl^p  fipcuifitie^  Cfei^Wl  ^^  W  IWC^^^ 

S8K  When- the  pfmoipal  debtor  obtains  a reftitutlon' 
figainft  his  obligation  by  letters  of  refdffion,  docA-fKis  re** 
feiffion  carry  with  it  die  refcii&on  of  the  obligation  df  the ' 
Ibcurities?    T-he  fame  diftin€lion  is  to  be  made  af^  before* - 
If  the  refeiiHon  is  grounded  on  fofnea6lua!defefl  in  the^lK* 
gallon)  as  fraud,  yiolence^  error,  enormous  le&on,  the  re* 
(ciffion  of  the  principal  obiigation  carries  with  it  that  of  the 
ibcurities.     If,  on  the  contrary!  the  reiciffion  is  grounded^ 
on  reafons  that  are  perlbnal  to  the  prinoipal  debtor,  as,  for 
example,  his  non*age,  in  this  cafe  the  refcifiion  which  he 
obtains  of  this  obligation  does' net  carry  with  it  that  of  the 
fecurities.    The  principal  de^or«  by  the  refciifion  of  hia 
obUgatioi\,  obtain^  q.nly  a  plea  wh'^cU  is^  perfo^  t^.  him 
^gainft  his  creditor^  and  liis  obligation,  notwithilanding. 
the  refbilTion  of  it,  exifls  lu  a  manner  naturalitery  and  is  a 
fubjecl  to  he  apccded  tg  by  the  fccunties.    This  is  the  dc- 
cifion  9f  the  law  13,  fF,  d^mlfunb^  and|  yery  cxpliciUy>  of 
^c  law  I J  Codm  dc  f^fli'Jus^  min* 

Th^erc  is  however  a  cafe  ia  which  tlie  refciflion  of  th^ 
^incipai  obligat'on,  although  for  the  mere  rtafon  of  nop*. 
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«g$^  ctffka  witb  it  tlmt  of. the  obllgatioa  of  th^  fecuritits« 
It  i^  wfaeo  the  principal  debtor  bound  himfelf  in  a  capa- 
city which  the  judgment  of  re(ciffion  has  deftroyed,  aa  if 
he  b9);rnd  Uimfelf  in  the  capacity  of  heir,  and  he  ohtsuna 
the  rf  C&iffion  of  hi»  accqHtance  of  the  inharitanoe*  For  tite 
pmf^V^l  d/^btor  not  beipsc  hound  in  his  own  rights  but  ia 
tte  Qa|>acity  of  heiri  which  he  no  longer  hast  and  which 
h«  io(l  by  the  refciffiont  he  is  no  longer  debtor^  not  even 
naturaliteri  his  obligations  attached  to  a  capacity  that  ia 
d/tftrny^  has  chafed.    This  is  the  dccifioa  of  the  law  89, 

'  36^.  The  rule  we  have  eftablilhed,  that  the  cxtin6lion 
ef  4he  "principal  obligation  carries  that  of  the  fecurity,  fuf* 
f«ra  a  kind  of  exception  in  the  calV  in  which  the  thing 
ItiMA  have  perUhed  by  the  fauH  of  the  iecurity»  or  fince 
bt  haa  been  put  in  arrear*  In  this  cafe  though  the  obliga- 
tion, of  the  principal  debtor)  who  was  not  put  in  arrear,  be 
extinguilhed  by  the  de(iru6lion  of  the  thing  that  was  the 
€4^4^'^i^>  ^  fecurity  retnaibs  bouncU  Thisls  the  deci- 
fioB  of  the  Uw  32|  ^  ^jck-U^ur*  Sifdefus4or  soius  mpr^mfe^ 
c§n$yP£U4  nati  tenctur^  sic^ti  si  Siichum  promiuum  ac^iitrit  ^ 
9ci  fftl^is  ACTIO  ia  hunc  (JidejusforcmJ  dohiturm  This  w^cf- 
tsbUQicdagaiaft  the  inaaum  which  does  not  permit  the  oh- 
Ugatioii  of  the  fecurity  to  c^ontinue  after  the.  extinction  o£ 
that  of  the  principal  debtor*}^  which  the  Jurift  teaches  us  by 
iftyiiMS  that  in  this  cafe  the  |i£iioB  given  «gainil  the  fecurity 
is  uctia  util*^  \\idX  is  tofay^  which  is  given  contra  Unoremju^ 
rjsy  ita  suadenu  uttlitate  ist  s^uitaicj  by  way  of  damages  and 
as  a  pumihment  of  the  fault  the  fecurity« 

Sixth  coroliaty* 

383,  From  the  fecurity 's  being,  according  to  our  dcfin^ 
itiOH)  he  who  binds  himfelf  for  another  and  who  accedes  to 
the  obligation  of  anotheri  the  Roman  lawyers  had  drawn 
this  confequence,  that  whenever  the  two  capacities  of  prin- 
cipal debtor  and  of  fecurity  of  this  debtor  met  in  the  fame 
perfon,  which  happens  when  the  fecurity  heroines  heir  of 
Ae  principal  debtor^  aut  vice  vcnoy  when  the  principal  debt* 
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w  becomes  heir  of  ike  debtor,  or  when  a  third  perfoft  be* 
comes  heir  of  both,  in  all  thefe  cafes  the  capacity  of  pnn« 
cipai  debtor  deftroyed  that  of  fecurtty ;  as  a  feeurtty  is,  elTen* 
tiaHyi  one  who  is  bo^md  for  another^  and  as  ho  bne  can  be 
the  fecurity  of  hlmrdfi  '  Hvnce  they  concluded  that  the 
Dbligation  of  the  fecurity  was  cxtinguiflied,  and  that  no* 
thing  remained  but  the  principal  obligation*  L*  9S^  §•  $,  1^ 
Jin.  g.  de  Sdut.  L.  S,  ff.  de  Fid.  L«  34,  Cad.  de  Fide;. 

Hence  they  concluded  that  if  the  fecurity  had  hhnfcK 
given  a  fecurity,  who  acceded  to  his  obligation,  in  all  thefe 
cafes  the  obligation  of  this  fecurity  of  the  firfl  fecurity  was 
extinguiflied.by  the  cxtin6lion  of  the  obligation  of  the  firil 
fecurity,  which  was  like  a  principal  obligation  in  regard  to 
that  of  this  f;:curity  of  the  fecurity*  L«  38,  ^Jin.ff%  de  So* 
tut. 

In  our  jUrifprudence,  this  nicety  is  not  obferved,  and  a 
fecurity  of  a  itCMViXY^  fidejussor  fidejussoris^  Is  not  difcharge'd 
becaufe  the  fecurity  for  whom  he  has  been  fecurity  has 
become  heir  to  the, principal  debtor,  aut  vice  versa.  There 
is  room  to  think  the  Roman  Jurlfts  were  divided  on  this 
qyeltion,  d.  1..  83,  §.  fin*  and  although  It  (hould  be  hoideil, 
according  to  -the  civil  law,  that  there  is  a  confufion  of  the 
obligation  of  the  fecurity,  the  hypothecation  given  by  this 
fecurity  would  flill  continue,  for  hypothecations  are  estin- 
guifhed  only  by  payment,  and  the  confiiAon  which,  accord* 
ing  to  the  fabtilty  of  the  law,  difcharges  the  fecurity,  in 
Ills  capacity  of  fecurity,  is  not  equivalent  to  a  payment.; 
this  is  the  decifion  of  the  law,  d.  L«  38,  ^•fin. 

When  the  fecurity  becomes  heir  of  his  co^fecurity  it 
ts-not  to  be  doubted  that  there  is  then  no  confufion,  and 
that  both  the  capacities  remain,  though  united  in  the  fame 
perfon;  L.  21,-^  i,  S.  de  fi/lejuss  ;  as  the  two  obligations 
coatiAUe  when  the  principal  debtor  fucceeds  to  his  princi- 
pal  c««debtor,  L«  5,  ff.  <f*  tit. 

384.  From  its  being  of  the  eflbnce  of  the  obligation 
of  the  fecurity  to  accede  to  the  obUg^tion  of  the  principal 
debtor,  it  is  not  therefore  t^  be  concluded  that  it  is  extiti- 


Iri  A    TREAT  IS  El  ON 

jjiiiihed  when  the  principal  ckbtor  dies  without  leaving  tmy 
heica.    The  reafoa  to  doubt  is  that  there  remains  no  priaci-^ 
pai  debtor  to  whpfe  <il^iigat|on  the  fecurity  may  SLccede* 
The  reafbn  to  decide,  which  may  ftlfo  fi^em.  ai)L  anfwer  t«> 
.this  objedioBt  is  that  the  eiUte  pf  the  principal. debtor^ 
.though  vacant,  reprcfents  him  ^nd  takes  the  place^of  his  per- 
•foD)  according  to  the  maxim  hereditas  jacens  persona  defuncti 
ticem  sustinet ;  coniequently  there  remains^  at  ie^tft  Jictione 
juris,  a  principal  debtor  te  whofe  obligation  that  of  the  fecu- 
rity  accedes ;  vice  tersa^  when  the  creditor  to  whom  the  fc- 
curity  became  bound,  dies   without  leaving  any  heirs,  his 
eftate  reprefents  hlni  and  is  a  ficlitlous  perfo'n  in  whofe  fa- 
ctor the  fccuritidiip  continues  to  exiiU 

Saa.  Whtin  the  fecuritilhip  waH  etitered  Intft  ift  favor 
bf  a  creditor,  in  a  certain  capacity  which  this  creditor  had, 
the  fecuritilhip  continues  in  favor  of  the  perfon  to  whom 
.that  capacity  paffes.  For  example.  If  I  have  been  fccuritv 
ifor  the  tiebtor  of  an  efldtc,  to  the  heir,  in  his  capacity  of 
heir ;  this  heir  having  fince  rellnquilhed  tKe  eflate  to  a  per- 
Sba  for  whom  it  was  holden  in  trud,  and  to  whom  the  capa- 
hity  of  heir  and  all  the  hereditary  rights  have  paffed,  the 
fecuritilhip  continues  in  favor  of  the  cestui  que  trust;  L; 
21,  ff.  de  Fidtj. 

§.  ii. 

Droision'of  securitiesi 

586;  We  hsive  in  our  jurifprudence  three  kinds  bf  fe- 
tlirltles  J  Conventional  fcfcurities,  legal,  and  Judicial  fecurl- 
ties* 

•  Cbtlvenijbnal  ftcurltie*  are  tHofe  wKo  iriter^ene  by  the 
*  agreement  of  the  parties  ift  dlffefent  centrals,  as  ifi  tb^ 
tontrads  of  fale,  hire,  loan,  8ec.  For  example*  One  bor*- 
t'o^vs  money  and  gives  a  ftcurityj  who  binds  himfelf  to  the 
Ifender  fdr  thfe  f  etiihi  of  tile  money ;  one  buy^  a  thing  dr 
hires  it,  and  gives  a  fecurity  who  birtds  himfelf  with  hiiti 
foi*  the  payment  of  the  price :  fuch  fecuritie^  are  convent 
thnal  securities ;  they  are  not  by  law,  nor  are  they  ordcrejl 
by  the  judge :  it  is  the.fok.agreeijlent  of  the  parties  whicH 
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tftufes  them  tointervene,  becaufo  the  borrower,  buyer  or 
bailee  to  hire^  has  a^«e4  inth  thekuder,  vendor  or  bailor^ 
to  give  fecurityi 

Legal  fecurities  ar^  thoCe  which  the  taw  i^eqtiires  to  be 
given,  Aich  as  a  mutual  donee  or  legatee  is  bound  to  give 
before  he  receives  what  is  given  or  bequeathed  to  him,  Sec. 

yudiclal  fecurities  are  thofe  which  the  judge  requires  to 
be  given.  As  when  the  judge  decrees  that  a  pcrfon  majr 
receive  proviftonally  afum  of  money,  on  giving  fecurity  to 
t'eftore  it,  if  it  be  fo  decreed  afterwards. 

Szcfjott  III. 
Of  the  qualffictaions  Vfhich  a  security  ought  to  hate* 

^L 

0/  the  qualifications  a  pei^son  ought  to  hane^  in  order  to  contract 

validly  a  sscuritishipi 

38T.  It  is  neceifary,  the  fird  of  all,  that  the  fecurlty  be 
able  to  contra6l  andbindhimfelf  as  a  fccuritv. 

All  thofe  who  are  incapable  of  contra^ling,  as  idiots, 
'perfons  interdieled,  minors,  feme   coverts  not  autborifed 
by  their  hulbands,  mbnks  profcHed,  cannot  be  fecurities.  « 

388*  According  to  the  civil  law  wotnen  could  not  bind 
thcmfelves  as  fecurities  for  others ;  the  VtUeian  fenatus' 
confuUus  invalidated  their  obligation* 

Judinian  by  his  novel,  134,  cap*  8^  permitted  wdmen$ 
in  binding  thcmfelves,  to  renounce  the  plea  given  them  by 
the  fenatus-conrultus4 

This  principle  was  heretofore  obfcrved  with  uS :  bxrt 
as  the  d&ufe  renouncing  the  Veileian  fenatus-confuUus^ 
which  had  become  a  matter  of  courfe  in  all  notarial  tnllru- 
nientst,  rendered  it  ineffe6tual,  and  was  only  a  fource  of  law- 
fuits.  King  Henry  IV  entirely  abrogated,  by  his  edi^l^f 
1606,  the  Veileian  tcnatus-sconlultus ;  confequently  it  has 
ceafed  to  be  law  in  the  jurifdiciiou  of  the  Parliament  of 
Paris,  who  rejiftered  this  edidl. 

In  Normandy,  where  the  ediJl  was  not  regiftered,  ib« 

Ff 
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VelieiaH  fenatusoconfuKus  is  obferved  in  al]  its  rigor,  and 
the  novel  permitting  viomeu  to  renounce  it,  is  not  foi* 
lowed. 

In  this  diverfity  ef  jurifpriklence^  the  law  of  the  place 
where  the  woiuan  d^i'elt  when  flie  contracted  the  fecuriti* 
Ihip,  is  to  be  followed.  For  the  laws  tliat  regulate  the  obli- 
gation of  perfons,  iVch  as  the  \'"elleiari  fenatus-confultus, 
which  difablcs  women  from  blndinj;  themfelves  for  otbers^ 
are  ftatutcs  in  personam  extending  thtii*  power  oyer  all  per- 
fonsfnbjecl  to  them  by  dwelling  within  the  di{lri6l  in  wliich 
tlicy  arc  in  force,  wherever  may  be  their  property  and 
wherever  they  may  contra€t.  Therefore*  if  a  M'oman 
dwelling  in  Normand)  becomes  fecurity  for  anotlier,  though 
the  contract  of  fecuritifliip  may  have  been  entered  into  in 
Pari  J,  where  the  Vellcian  fenatus-cpnfult\is  is  abrogatedt 
the  fccuritidup  would  be  null* 

But  although  a  woman  was  married  in  Normandy,  if 
Tier  hulbatid  removes  his  rcfidence  ro  Paris,  this  wife  hav- 
ing ccafed  'ly  the  change  of  her  place  of  refidence  to  be 
bound  by  the  laws  of  Normandy,  any  fecuritilbip  flie  may 
<atcr  into  liuce  her  ari*ival,  will  be  valid. 

The  perfonal  obligation  which  a  woman  of  Norman- 
dy has  contrasted  \n  becoming  fecurity  for  another,  being 
null,  it  follows  as  a  eonfeqnence  that  the  hypothecation  of 
her  property  under  which  llie  kas  bound  herfelf,  is  likewife 
jiulf*  Even  when  it  is  fuuated  within  the  juri£Ii6\ion 
Qf  the  Parliament  of  Pari»»  The  hypothecation  cannot 
exid  without  the  perfonal  obligation  to  which  it  is  an  ac- 
ceflbry. 

Vice  vcrsm.  If  a  Pailfian  woman  becomes  fecurity  b«- 
lore  a  notary-'publlc,  her  piKiperty  though  lituated  in  Nor- 
mandy, will  be  hypothecaited,  this  hypothecation  being  a 
oonfequence  of  the  obligation  which  ihe  contracted  by  a  no- 
tarial in(lxumei£L» 

This  cbje€l4on  wHl  be  made  ;  it  i«  admitted  that  the 
Vclleiun  fenatus-confultus  is  a  ftatute  hi  personam  with  regard 
to  tl>e  firft  part  of  it,  wlilvh  difebles  women  from  bindings 
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thci!*  perfons  for  others.  Birt  it  has  a  fccond  part  vhich 
difkbles  them  from  bindinj^  their  property  for  the  debts  of 
others.  This  fenatus-corifultus  having  for  the  objcd  of  its 
fecond  pan,  thtnp^s,  it  is,  as  t6  this  L^cond  part,  a  ftgitute, 
in  rt;n,  and,  according  to  the  nature  of  ftich  flatutes,  its 
powrcT  extends  to  evcfy  thing  fitiiated  in  the  diftricl  Triihin 
which  It  is  in  force,  wlioever  miy  be  the  pf  rfon  who  is  the 
owner  of  it :  therefore  it  avoids  the  hypothecation  which  a 
woman,  tho*  perfonally  fubje<i  to  its  power,  makes  of  her 

property  Ctuated  in  Normandy,  for  the  debt  of  anelher^ 

• 
My  anfwer  is,  that' this  argument  proves  only  that  \t 

a  Parilian  woman,  without  becoming  fecurit/  for  ainother, 
and  without  binding  herfolf  perfonally,  l:iound  her  propeiiy 
fituated  in  Normandy  for  the  debts  of  another,  her  obliga- 
tion would  be  void,  becaUfe  the  VcHeian  fenatus-confultns 
obferved  in  Normandy,  and  binding  the  property  Gluatt^d 
within  that  province,  avoids  fiich  an  obligation  for  the  deb: 
of  another*  But  when  th«  obligation  of  her  property  is 
tmly  a  confequence  of  a  pei*funal  obligation  which  the  Pa- 
riiian  woman  has  contracted  before  a  notury-pnblic,  t)ie  law 
of  Normandy  cannot  invalidate  it ;  for  this  law,  having  no 
effect  on  the  perfonal  obligation  of  a  Parilian  woman,  can 
have  none  on  what  is  only  an  acceffory  to  it. 

The  V«lleian  fenatus-confultus  being  a  (latutc  in  per* 
sonam  only  with  regard  to  its  firfl  part,  and  being  a  ftatute  It 
rem  with  regard  to  the  fecond,  it  follows  that  a  woman  of 
Normandy  may,  in  not  becoming  fecurity  and  contradiing  no 
perfonal  obligation,  bind,  for  the  debt  of  another,  her  land?! 
iitnated  out  of  Normaindy,  in  fome  province  in  which  the 
Vellcian  fenatus-conlultus  is  abrogated;  for  ftatutes  m  r^/n 
extend  their  power  only  over  things  lituatcd  within  the  dif- 
tric\  ui  which  they  are  in  force. 

359.  Minora  though  emancipated,  maV  not  vdidly  bind 
themfclves  for  others  j  for  eiuancipation  gives  them  the 
power  only  of  adminiftering  their  cRates,  and  it  is  evident 
that  becoming  fecurity  for  the  alTaii's  of  another,  does  not 
make  part  of  this  adminitluauon. 


8f6  A  TREATISE    ON 

This  applies  ev^n  with  regard  to  ^  merchant  minor 
who  (hould  be  fccurity  fpr  «^nother  merchant,  in  a  mercan* 
tile  affair,  in  which  he  (hould  haye  no  intereft  i  for  his  qual* 
.  \ty  of  merchant  gives  hi?n  no  power  to  contn^ft  without 
hope  of  rcflitution  except  for  affairs  relating  to  his  trade  ; 
the  affairs  of  another  merchant,  in  which  he  has  no  in« 
tereft,  are  not  affairs  of  his  trade*  Basnage.  Traite  dcs  Hj^ 
toU  part  2,  chapm  2.  Dcspeissesj  Traite  des  Cautions^  ^.1* 

For  the  fame  reafon,  i^  minor  who,  by  ^  difpenfation 
from  the  Prince,  cxercifes  a  pub)ic  ofljc^,  is  not  the  iefs  to 
be  relieved  from  a  fecuritifhtp  he  may  have  entered  into. 
For  the  difpenfation  of  the  Prince  makes  him  tq  be  prefum-r 
ed  of  age  only  in  regard  to  what  relates  to  the  public  office 
which  he  permits  him  to  exercife.  Henpe  it  is  only  with 
regard  to  engagements  relative  to  the  difcharge  of  his  of- 
fice, that  he  may  conti^6t  without  hope  of  reilitution :  thefe 
principles  are  certain,  notwithflanding  the  cafe  reported  by 
DcspcisscSj  ib* 

There  are  cafes  extremely  favorable,  in  which  the 
fecuritilhip  of  a  minor  may  be  valid.  For  example  \  z^ 
minor  has  been  determined  not  to  be  relieyable  againft 
his  fecuvitifiiip,  entered  into  tp  r^leafe  his  father  from  prif- 
on. 

The  fecuritifhip  of  a  minor  for  this  caufe  ought,  above 
all,  to  be  confirmed,  if  the  father  could  not  fiiare  the  bene- 
fit of  a  ceffion  of  goods  to  procure  his  releafe,  and  when 
the  f(^puritifhip  did  not  occafion  an  cxceffive  detriment  to 
the  affairs  of  the  fon.  But  if  the  father  might  have  made 
the  ceflion  of  his  goods,  the  minor  ^ught  to  be  relieved, 
who  fubmitted  to  a  confiderable  fccuritiihip  t)iat  was  not 
neceffary.  The  age  of  the  minor  may»alfo  be  regarded^ 
He  who  was  near  being  of  age  ought  with  Iefs  facility  to  be 
relieved  againft  his  fecuritilhip  than  he  who  was  of  an  age 
not  fq  much  advanced.  Bafnage  pretends  that  the  fecuriti- 
fliip  of  a  minor  would  not  in  thia  cafe  be  licvble  to  be 
revoked  ;  it  is  neceffary  that  the  minor  be  at  Icaff  ol  the 
^ge  of  eighteen ;  which  is  the  age  of  puberty  complete,  and 
tltat  at  which  children  were  bound  by  the  novel  115,  cha\ 
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^y  \*  l3^undcrpiimof  djyBnberifoi^  to  redeem«tHe»  c«j»ilye 
fattier.  He  cites  a  cf  fe  in  \rhic)\  t|ie  fecurttifhlp  ol  a  minor 
of  tike  ag^  of  iv^een,  fof*  tl^is  ca^e,  was  suinuHcd.  In  aH 
thefe  cafes  great  regard  is  to^  b^  paid  to  circmnftaaces. 
ilcncc  the  difiercnce  ia  the  cafes  repoited  by  Brod^au  on 
Louet,  l^  A.  c/iap,  9^  . 

0/  the  qualifications  requisite  for  one  to  be  received  to  be  a  st* 

curitjfm 

390t  When  a  debtor  is  bound  either  by  the  law,  the 
judgey  or  his  own  agreement,  to  give  fecurity  to  his  credi- 
tor ;  in  order  that  the  fecurity  may  be  received,  it  is  not  fuf- 
ficient  that  he  have  the  above  qualificatioh  which  is  requir- 
ed, the  fird  of  all,  and  which  confifts  in  being  able  to  bind 
Mmfelf  as  a  fecurity  \,  it  is  neceflary,  befides,  I.  that  the 
fecurity  be  folvent  s^nd  ha^o  property  fufficient  to  fiitlsfy 
the  debt  he  accedes  to. 

When  the  creditor  to  whom  the  fecurity  is  offered, 
contefts  his  folvcncy,  the  fecurity  ought  to  juftify  it  by  pro- 
ducing his  titles  to  the  real  property  he  pofTelfes ;  otherwife 
he  ought  to  be  rejected- 

In  judginiif  of  the  folvency  of  a  fecurity,  and  whether 
his  property  be  fufncient  to  anfwer  the  debt}  no  regard, 
commonly,  is  paid  to  his  perfonal  property,  becaufe  that 
kind  of  property  i^  eafily  difpofcd  of  and  cannot  be  hypo- 
thecated :  yet  when  the  debt  is  fmall  and  the  time  of  pay- 
pient  not  far  off,  merchants  well  eflablifhed  in  trade  are 
received,  though  their  fortuuQ  confills  entirely  of  perfunal 
properly,    Basnage^  ibidm 

Neither  is  any  regard  paid  to  real  property  the  title 
to  which  is  difputed;  nor  iUch  as  is  dtuated  at  a  great  dif- 
tance  ;  as  it  would  be  difi^cult  to  difcufs  it.  ibid^ 

II.  The  fecurity  mud  be  a  refident  in  the  place,  which 
is  to  fay,  within  the  jurifdi^Ugn  of  the  court,  that  it  m&y 
not  be  too  difficult  to  difcufs  the  property.  Fidejussor  iocu^ 
pies  videtur  non  tantum  ex  facultattbus^  sed  ex  conveniendi  fa* 

cilitatci  If.  lii  ffr  ^ti  sqtisd*    In  this  cafe  more  inqulgoncf 


is  fhcWto  thofc  whdarfc  required  by  la\^'  or  by  the  }\iAge 
to  give  fftcurities,  than  to  thofc  who  ftihmitted  to  do  fo  by 
their  oWn  agreement.  Thfc  Ittttcr  ou^ht  not  to  be  allowed 
to  lay  they  canndt  find  any  on  the  fpotj  having  of  their 
o>m  accord  lubmittcd  to  ■give  fcctlrities,  sidi  imputare  dt^ 
bent:  the  former  ought  to  be  eafily  permitted  to  give  perfotls 
of  their  neighbourhood,  when  they  cannot  find  any  in  the 
place  in  which  the  fecurities  are  required.  Busnage^  Dts- 
peisseSm 

III.  For  the  fame  rcafon,  if  a  perfon  of  power  waa  of- 
fered, th«  creditor  might  refufe  him :  fo  he  might  reject  a 
perfoti  who  having  the  privilege  of  a  particular  court,  might 
take  the  creditor,  out  of  the  jurifdiclion  of  the  place,  or  a 
military  man  who  might  obtain  letters  of  flatc.  Basnage^ 
Trait e  dcs  HypoU  p.  2,  c/z.  2. 

Another  qualification  required  in  thofc  who  are  offered 
as  fecuritics,  is  that  they  be  fubjedl  to  an  imprifonracnt  i 
therefore  they  may  rejef\,  for  judicial  fccurities,  women, 
clcr^^ymen  in  fscred  orders,  and  feptuagcnarians ;  bccaufe 
thefe  pei*fons  are  not  liable  to  be  fo  conftranied. 

As  to  the  form  of  receiving  fecuritics,  fee  Ord.o/ieCTy 
t.  28. 

5.  ill. 

€/  the  tas^x  in  f:*iiich  the  debtor  is  hound  to  ^Ive  annther  securl* 
ty  in  place  of  the  one  *tviio  has  keen  received, 

oO],  If  the  fcCurity  had  the  necelTary  qualifications 

\\\\CT\  he  was  received,  arid  has  fmce  ceafed  to  have  thcrtt, 

puta^  if  from  being  folvent,  he  has  n6w  become  infblvent, 

will  the  debtor  be  obliged  to  give  anotlier  ?  A  di(lin6tion  i4 

t  to  be  mjule.    He  will  be  obliged  to  do  fo  in  the  cafe  of  a 

kqrul  o;*  judicial  ffctirity.  Si  calamitas  in s ignis  fidejussor ibui 
vei  //'j;r ;»j  tnohia  aecitiity  ex  integro  satisdandum  eritm  1#.  10, 
S*  I5  ^^i  satisd*  cog*   L.  4.  ff.  stipuLproitt 

•  If  it  be  a  conventional  feciiHty,  a  fub-diftlni6\ion  is  to 
be  made.  If  I  bound  myfclf  to  give  a  iecuritr  indetermi- 
nately, and  in  performance  of  this  obVigation  I  gave  one  who 
has  fmcc  become  infolvent,  I  Aiall  be  bound  to  give  another. 
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But  if  I  contradUfd  at  firll^  ^vith  A;  B.  my  fecurity,  or  bound 
myfelf  to  give  A.  B.  for  a  fccurity,  and  A*  B«  afterwards 
becomefi  inlblventy  I  fliall  not  be  compelled  to  gire  aMotJiert 
becaufe  I  promifcd  only  to  give  for  a  fecurity  the  porfoa 
vhom  I  h^ve  given. 

392.  It  remains  to  inquire  whether  he  who  Is  bound  to 
give  a  fecurity,  may  be  received  to  give  in  lieu  of  it  pledges 
futficient  to  anfwer  the  debt.  For  the  negative  this  maxim 
is  alledged,  aliud  pro  alio  invito  creditor i  iohi  non  potest  / 
which  chiefly  applies  when  the  thing  offerc^d  Ihould  be  bet- 
ter:  hence  it  feems  to  follow  that  a  creditor  to  whom  a  fe* 
curity  is  to  be  given,  cannot  be  compelled  to  receive  pledg- 
es inflead  of  it.  Neverthelei^  he  who  is  to  give  a  fecurity 
ought  eafily  to  be  permitted  to  give  pledges  inflead  of  ity 
when  he  cannot  obtain  a  fecurity.  Bccaufc  he  to  whom  the 
fecurity  is  to  be  given,  having  no  intereft  but  bib  fafetyi 
which  pledges  wilt  as  well  and  better  provide  for,  rum  plus 
cautionis  sit  in  re  qnam  in  persona^  ^  tutius  sil  pij^noii  incum^ 
here  quam  in  personam  agere^  it  would  be,  on  bis  paK,  mere 
ill  nature  to  rcfufc  the  pledges,  in  lieu  of  a  Itrcurity,  if  what 
IS  offered  in  pled;^e  can  be  i^ept  without  any  trouble  oi-  rilk, 
BasnagCf  ibid* 

SecrroH  IV. 

for  VfJhomy  to  ivhom^  for  what  ohligatirm  and  hovf  securithhip 

may  he  entered  iiUo* 

V  I. 
For  vfhom  and^o  tvhom» 

393.  One  may  become  a  fecurity  for  any  debtor  wh«t* 
^vcr,  even  for  a  vacant  ellate,  cum  personx  viam  sustineat^ 
L.  2i,  K.  de  Fidej. ;  and  liliewife  to  any  creditor  of  the  per- 
fon  for  whom  one  binds  liimfcUi  Oi)e  may  likewife  become 
a  fecurity  for  minors,  idiots,  interdicted  prodigals,  in  all 
x:afes  iu  which  tbofe  perfons  may,  without  any  acl  of  their 
own,  become  bound.  For  exam[)le.  If  I  have  ufefully  man- 
ured the  affairs  of  a  minor  or  an  intt-rdicled  prodigal,  tiiis 
jcainor  or  uiterdiol^d  prodigal,  beinj  in  tliii  cafe  bound  lo 
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me»  tx  quasi  contractu^  to  refllore  the  fums  I  have  difblirfed 
in  the  managexneot  of  his  affairs,  and  which  have  turned  to 
his  profit)  one  mayt  as  to  thefe  fums,  become  fecarity  fbr 
him*    It  is  in  this  fenfei  Cujas  teaches  qs  that  we  ought  to 
imderdand  the  law  35,  fT*  de  Fidejuss.^  which  fays :  Si  quis 
pro  pupillo  sine  tut  or  is  autoritate  obligator  prodigove^  vclfurioso 
JiJeJusseritj  magis  esse  ut  ei  noa  suifveniatur^    This  explanation 
removes  the  contrariety,  which  Bafnage  finds  between  this 
law  and  the  law  6,  ff«  de  Verb*  oblige  which  fays  ;   Is  cut  bonis 
inter  dictum  ej^ « •  •  •  non  potest  promittendo  obligor  if  h^  ideo  nee 
fidejussor  pro  eo  intervenire  potest.    For  as  in  the  precedin^r 
cafL-,  the  interdidled  prodigal  ought  to  be  validly  bound,  on 
the  contrary,  in  this  he  is  not  bound,  being  incapable  of 
contracting*    Hence  it  follows  that  his  fecurity  is  not  bound, 
as  there  cannot  be  a  fecuritilhip  without  a  principal  obliga- 
tion* Suproy  12*  ?G6«    Gaius  proves  clearly  our  diiUn6tion,  in 
the  law  70,  ^.  4-,  ff.  de  Fidejuss.  Si  afurioso^  fays  he^  stipule- 
tus  fueriSf  non  posse  te  fidejussorem  accipere  certum  rstt    §i/orf 
si  pro  furioso  jure  obligato  Jidejussorem  acceperisf  tenttur  Jide- 
jussor^ 

It  is  evident  that  one  cann9t  be  a  fecurity  for  one*8  felC* 
La  31,  §•  2,  ff*  d.  tit.  nor  to  one's  fclf. 

^  S94.  One  can  be  a  fecurity  only  to  the  creditor  of  him 

V  ^^  whom  he  becomes  fecurity :  the  fecuriti{bip  which  one 

tnight  contradl  to  a  perfon  not  his  creditor,  but  who  has 

power  only  to  receive  the  debt,  would  not  be  valid;  L.  23^ 

fi;  d.  tit, 

^.    II. 
For  tvhat  obligation* 

395*  One  tnay  become  a  fecurity  fot  the  pcrfortna:ncc 
of  any  obligation  whatever  :  Fidejussor  accipi  potest^  quoties 
est  aliqua  obligaiio  cixilis  vel  naturalise  cui  applitetur  j  L.  16, 
^*  3,  ff,  d*  tith 

Obferve  that  the  natliral  oMigfiitions  for  which  it  isfaid, 
Uftder  this  bead,  that  fecuritics  may  intervene,  are  thofc  for 
which  the  municipal  law  does  not  grant  an  adlion  ;  fuch  are 
thofe  formed  by  a  fiinple  pa6>,  thoiV  r-f,ntra6\cd  bj  Havers, 


} 
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%ni  wWch  were  not  befidc$  forbidden  by  Jaw :  but  feturi* 
ties  cannot  validly  toterv^ne  for  obligations  forbidden  hf 
I^w,  although  they  iftay  be  bindirxg  in  ,/oro  gonscUuii^^  anc} 
may  in  this  fcnib  be  called  natural  pbligaiionSf 

It  is  upon  this  principle  the  laws  decide  that  %fccurLty 
cannot  validly  aco^de  to  the  obligation  of  a  woman  wlio  ha« 
boand  hcrfelf  contrary  to  the  prohibition  of  th?  Velleia^ 
fenatttS'Coafultus  \  L*  1.6»  )•  I9  ift  ad  $en^  tplL  ;  L*  l4i  Cod* 
di  tiu  For  although  in  foro  eonscientUj  this  womax)  may 
be  bbond  (o  perform  her  obligationi  yet  as  tho  obligatioi^* 
has  been  contra6ted  againd  the  prohibition  of  the  law,  it  \%  * 
in  faro  kgU^  regarded  aa  null,  and  H  cannot  confec^upntly 
ferve  as  a  foundation  to  the  obligation  of  $t  fecurity^  Tho 
law  in  annulling  the*  obligation  of  the  woman,  annuls  every 
thing  dependent  on  it,  and  confequently  the  contraQs  of 
fecuritilhip  which  are  accelTory.  This  is  the  meaning  of 
thefe  words  of  the  law  16,  \.  1,  ([uh  totam  obllgationcrn  fen^w 
tus  improbatf 

It  appears  to  me  that  the  fame  deolfion  ftiould  be  mad^ 

in  regard  to  a  (ecuritiOiip  entered  into  for  a  feme  covert 

who  had  contra6bsd  an  obligation  without<being  authorifedf 

Iiideed  it  fhould  be*  fo  decided  a  fortiori :  for  |t  was  only  fair 

gxcepthmm  that  the  ii^w  smnulled  tbo  obligation  ^f  a  wpmait 

who  bound  herfelf  :contrary  to -^  Vel|eiaa  fen^tus^^onfuly 

tus;  but  it  maybe  faid  that,  according  to  our^cufiomary 

law,  the  obligation  of  :a.wpman  who -has  conira^Wd  without 

beiag  autborifbd,  althooigh  it  may  bo  valid  inv  foro  ^onstlcn^ 

Si^y  is  null,  even  ipso  Jurc^  in  foro  hgisj  fince  our  piflomi^ 

declare  her  abfolut^ly  ina^pable  of  contradtln^  and  Iniiding 

herfelf*   A  married  wontan  C4»ifQV^  ji/np,  Mir5£4i»,  Vc^  Paris| 

a^t.  2H;  V4«  iff  Mo  jf4VHSX  c^NTji^pr,'  Qrje^ne>  ^'•/*  1V4, 

I^omat,  tit.  caug.  ^  )^,  n.  4,  is  ^f  an  opiidoO  contrary  to  Ours  t 

fUid  Bafnaga  cites  ^  cafe  in  the  Parliament  of  Burgundy 

reported  by  9$Mivat,  it  which  it  was  determined  tbut  n  kcx 

rittihip  entered  info  for  a  woman  who  bad  c»nU:fL&td  witbxv 

b#ing  aatboriftt4  W^  valid :  but  I  do  not  think  tbs^t  the  deeiik 

of   this  cafe  ought  to  be  followed.    The  di£lin6tion.upr 

wKiah  Bafo^ge  wiihes  to  ground  this  decif^oUi  iih^tj^er  t] 

Gff 


^ 
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principal  obligation  is  null  ratiojic  ret  in  obl'r^ationem  dedvcU^ 
or  is  To  rat hne  persona^  does  Hot  appeat'to  mc  to  be  folid. 
Ah  obliijatlon,  in  wtmtcver  manner  it  may  l>e  null,  raticne 
rct\  or  ratione pcrsoncy  is  not  truly  an  obli.Ljation,  and  it  is  of 
the  natuve  of  contracU  of  fccurltilhip,  thut  they  caArfOt  take 
place  wUKbUt  a  -tAte  principal  obligation  ;  supra^  «.  365. 
A  feme  covert  eugi*.t  noc  to  be  eoni^>ar^d  to*  a  minor  :  the 
obiigatiin  of  a  minor  is  not  null;  the  relief  which  the  km 
gtAiits- him  againtl  his  obligation,  fup poles  an  obligation: 
tRbre  Is  one  then  to  which  the  fccurities  may  accede.  But 
the  obli^^Wion  oCa  fcmccov(rrt  who  contra6U  without  being 
adthowfod,  is  ubfolMttily  null ;  ihcre  is  no  obligation  to  which 
a  feturity  may  accede. 

But  Ifbne  has  Lound  himfelf  jointly  vith  a  feme  co- 
vert, who  coutraclcd  without  being  authorifcd,  not  as  the 
fecurity  of  tUis  woman,  but  as  a  principal  debtor,  the  nul- 
lity of  the  obligation  of  the  feme  covert  wifl  not  carry  with 
it  the  nullity  of  his.    For  example  ;  if  a  feme  covert,  with- 
out being  autiiorifcd,  and  I  have  borrowed  of  you  a  cer- 
tain fura  of  money  which  was  received  by  her,  and  we 
bouhd  ouKcrlves  tii  solidum  to  retuiTi  it  to  you  ;  the  feme 
coTert  would  not  be  bound  to  you^  if  ihe  leaded  the  fum  ; 
but  I  wonli)  not  the  lefs,  be  bound  to  repay  it  to  yoa,  be- 
ing  myiclf  a  principil  debtor  and  having  borrowed  it  from 
you :  for,  in  order  that  I  may  be  the  borrower^  It .  is  not 
necelTary  that  I  fliould  have  received  ihe  fum  myfclf ;  it 
fiiffices  that  you  haVe  really  paiji  it  to  this  woman  with  my 
concurrence 

The  obligations  which  are  ftgainft  morality,  contra  boms 
mores^  bejfigmill,  do  no*  admit  of  fccuritifhip.    For  exam- 
ple, if  a  ptfrfon,   in«chai*ging  me  to  commit  a  crime,  ^has 
bound  himfelf  to  indemnify  rae  for  all'  the''  confequencei 
which  might  follow,  and  to  g-ivc  n^.e  a  ctrtaiu  reward,  one 
could  not  validly  becoriic  a  ft-curity  for  the  performance  of 
Itattli  an  obligations  which,  beinp:  *'*\i*'iZ' bones  morcsy  is  null 
and  confcquenily  cnnnot  be  ihc  ol/cQ  oft  fecuritiflnp.     It 
is  in 'this  fcnfcthat  h  h  faid  malcfckvum  fidcjussorem    accrfj 
jfta  posss :'h\iX-  one  '>iuay  validly  become'  a  fecurity   for  a 
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t>erlbn  who..has  committed  a  tort,  for  the  reparation  of  the 
lajury  he  ha$  done  ;  L.  70,  §.  //?.  ft\  dcJJc-Jussor. 

396.  One  may  become  a  fccurity  even  for  theobliga* 
tidB  of  a  p;;rfonai  a6t  which  can  he  performed  only  by  tlie 
principal  debtor;  L.  S,  §.  1,  ff,  de  op.  Ub.i  for  this  obliga- 
tion, by  its  inexccution,  is  converted  into  an  obligation  of 
damages,  whicb  the  fecurlty.  may  pay  ;  and  this  fufiices 
for  the  fccuritiihip  ;o  hi  validly  contraclecf. 

397«  The  civil  la^v  did  not  permit  a  ^^^e  te  receive 
from  her  huflband  a  fecurity  for  the  ^editution  of  her  ppr«t 
tion;  this  ditlruil.of  him  tf^- whom  ihe  had  fubmitted  her 
perfbn,  did  not  appear  to  tliec  Emperors  ^o  bp  bccomiDi^ ; 
Lf.  1  &c  2,  Cod.  dejid.  vtl  mand.  dot*  .Thcfc  laws  are  not  ob-r 
ferved  >mh  us.    . 

398.  One  may  become  a  fecurlty  not  only  for  a  princi*' 
pal  obligation,  but  even  for  a  fecuritiftiip :    Pro  fidejussore 

Jldejtuiorcm  accipi  posse  ncquaquam  dtibium  est ;  L.  8j  ^.  12# 

399.  Finally,  a  pcrfipn  may  become  a  fecurfty  not  only 
for  an  obligation  already  contra6led,  but  for  one  which  is  to  be 
«ontracted,  though  it  be  not  yet  contra^letl ;  Adhibcrl  Jidc* 
Jtissor  tarn  fatura  quam  ^vcsaiii  cblt^jtivii potest  ;  L.  ^,  \*  Jin* 
d.  tit.;  fo,  however,  that  the  obligaiion  rcfuiling  flom  this 
fecuritilliip,  will  commence  only  tiom  the  time  the  ptinri- 
pal  obligation  fhaU  be  contra6led:  for  it  is  of  its  eHience 
that  it  cannot  take  place  wktaut  a  principal  oblio;atior>. 
According  to  thefe  principles  I. may  validly  become  a  fe- 
curity  to  you  for  the  £um  of  a  Uioufand  crowiw,  which  you 
propofe  to  lend  to  Peter:  bu*  the  ob^gation  frvm  U>i^  fit- 

curitifhip,  wHl  npt  ijcgin  to  have  eficci  until  the  d^y  when 
you  ihall  acluaily  make  thni  loan  to  Peter;  while  )'0\\  have 
not  yet  made  it,  and  the  thing  is  entire,  I  may  .withdraw 
my  aflent,  by  notifying  to. you  not  to  make  thf;  loan  to  Pe- 
ter, and  declaring  tha":  I  do  not  intend  any  longer  to  be  a 
fecurity  for  him;  Bayiagei  Traite  des  HjpotJu  n.2ych.  6- 

§.  III. 

Ho'jf  sscuritMip  is  conirccted. 

<00.  Ip.the  civH  lasv,  fccuritiihip  was  oontra€led  only 
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by  Aipulation  ;  (lipulation  iB  t^ot  In  ufe  among  us.  Seta* 
Htiihip  may  be  entered  into  by  a  fimplt  agreement,  either 
by  a  notarial  indrument,  Of  uncUt  a  private  figtULture,  or 
even  orally  }  except  that  if  the  object  be  above  the  value  of 
bne  hundred  iivreei  the  proofs  by  witDelTes,  of  an  oral  a^ree* 
inent  ii  net  admitted^ 

4(31*  Althbugh  feeuritlfhi^  tiiaybe  etiietti  mtobylet* 
(e^  or  even  orally,  care  mufl  be  had  however,  not  to  take 
for  a  (Mmife  to  becoitie  fecurity,  what  one  (ayt  Of  writes, 
imlefa  there  be  a  well  ifta^ked  intention  to  do  fo«    Therefore 
if  I  wrdte  or  laid  to  yOU  that  a  man  if  ho  aiked  you  to  lend 
Lim  money  was  folvent,  this  etuld  not  be  taken  for  a  fecu* 
ritifhip)  for  I  might  vfcll  have  no  other  intention  than  to 
inform  you  what  I  believed  to  be  the  dafet  and  not  to  bind 
myfclfi   On  this  principle  it  was  adjudged  in  a  ea(b  reports 
ed  by  Papon  X.  1»   13,  that  ihefe  woitlaia  a  letter  to  the 
keeper  of  a  boarding  hou&i  A*  B.  intends  to  send  his  son  /# 
board,  vfith  yoiu     He  is  an  honest  rfian  and  v^ill paj  you  wsU^ 
did  not  include  any  obligation.    C/h  the  faHie  printipte)  il 
I  accompany  a  perfon  to  a  woollen  draper's,  where    he 
buys  cloth)  the  draper  cannot  conclude  that  I  aiki  a  fccurity 
for  him. 

Although  a  perfoii  inakcA  A  |)artlkl  payment  for  ano« 
ther,  ^ven  ior  his  fon,  it  cannot  hence  be  concluded  that 
he  meant  to  be  fttcurity  for  him>  for  the  remainder  of  the 
debt  f  L*  4.  Cod*  ne  uxor^pro  marito^  IfCm 

If  it  were  mentioned  in  an  obligatton  that  it  t«ras  made 

in  my  presence,  and  that  I  had  fubfcribed  it,  it  could  not 

be  concluded  that  \  became  a  fecurity ;  I  ought  to  be  hnlden 

•in  fuch  cafe  to  have  fubfcribed  it  only  as  a  witnels.    L.  6, 

Cod*  de  Fide), 

402.  Whfen  the  cJehtor  is  houhd  to  give  a  fecurity,  ei- 
ther by  his  own  agreement  or  by  the  law,  the  creditor  may 
require  that  the  fecurity  fViOuld  bind  himfclf  by  a  notarial 
inflrument. 

Judicial  fecuriiies  bind  thetnfelves  in  the  office  of  K\\t 
<icrl6  of  the  courti  by  an  xnftrumcnt  which  hcTtceivcs* 
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4/03.  It  is  immaterial  whether  the.  fccuritiiliip  ia  en* 
tered  into  at  the  fame  time  with  the  principal  obtigitioii»  or 
'at  a  diiTerent  time,  before  or  iince. 

It  is  not  necelFary  that  he  for  whom  a  fecuritf  ia  givexii 
Jbould  Gonfem ;  L*  SO,  ff.  d.  tiu 

Sscrj6n  V. 

Of  the  extent  of  securitlship^ 

404.  To  jud^e  of  the  extent  of  the  obligation  of  a  tt^ 
Purity,  much  attention  is  to  be  paid  to  the  manner  in  which 
it  is  exprefled* 

When  the  fecurity  has  expreffedthe  film  tod  cfufe  for 
which  he  became  a  fecuritjy  his  obligation  does  not  extend 
beyond  the  fum  and  caufe  expre&ed*  For  example  \  if  ono 
had  become  a  fecurity  for  my  lellbe  for  the  payment  ^  hit 
rent,  he  will  not  be  anfvrerable  for  the  other  ebligadona  of 
the  Isafci  fuch  as  might  refult  front  waftci  or  from  the  ad« 
ranees  that  I  might  have  made  ta  the  leiTee,  &c« 

If  one  had  bscome  a  fecurity  for  the  principal  fnm  du# 
by  the  debtor,  he  will  not  therefore  be  liable  for  the  inter* 
eft  that  may  accrue.  L*  68,  ^«  1|  ff«  d^  tit. 

Oh  the  contrary^  when  the  words  of  Ac  feenritUhip 
arc  general  and  ind  ^terminate,  the  fectirity  ia  prefumed  to 
have  bound  himfelf  for  ail  the  obligationajof  the  principal 
debtor  refulting  from  the  contradt  to  which  he  acceded.  He 
is  prefum^d  to  have  become  a  fecurity  for  him  in  ammm 
^ausartim 

For  example ;  if  the  eontraft  of  fecuritifhip>  by  which 
one  bound  himfelf  to  me  for  my  leffce,  cxpreiTes  in  general 
terms  that  he  becomes  a  fecurity  for  the  leafc,  he  will  not 
6nly  be  anfwerable  for  the  rents,  but  generally  for  all  the 
obligations  of  the  leafe ;  at  for  example,  for  wafte,  to  re* 
fund  advances  or  rcftore  the  furniture  or  Utenfds  that  may 
have  been  left  for  the  ufe  of  the  leffee,  daus  pntdiorum ;  L*  53| 
^*  3,  ff.  d.  titm ;  for  intereil  accruing  on  tlie  rent  in  arrear^ 

He  who  becomes  a  fecurity  in  general  terms^  is  bound 
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r.ot  only  fw  Ihc  principal  turn  due  by  the  debtdr,  but  alfo 
for  all  the  mtcreft  tlidt  may  be  due*  L.  2,  §•  1 1  fc  12,  ff^ 
de  adm.  rcr.  ad  crojtm  pertiru  L.  54,  if.  locat* 

He  is  liable  not  only  for  thofe  that  are  due  ex  ret  nature^ 
but  even  for  thofe  which  arc  occafioncd  by  the  delay  of  the 
J)nncipal  debtor  :  Paulus  responditj  si  in  omneni  causam  ton- 
ductionis  se  obligavit^  eum  quoque  exemplo  colonic  tardius  iilata* 
rum  per  moram  coloni  penslonum  pr^stare  debere  usuras  id.  L. 

64. 

He  ought  alfo  to  be  liable  for  the  cods  of  fuit  agalnd 
the  principal  debtor ;  for  thefe  cofts  are  an  acceflbry  of  the 
debt ;  but  he  dught  to  be  liable  only  from  the  day  Uie  fuit 
was  notified  to  him  ;  which  has  been  eftablifhed  to  prevent 
a  fecurity  from  being  ruined  by  cods  incurred  wi;hout  his 
Jinowledge,  and  which- he  could  avoid  by  paying,  if  he  had 
notice  ;  therefore  till  the  fuit  be  notified  to  him,  he  ought 
to  be  chargeable  only  for  the  c#fts  of  the  original  procefs. 

405.  However  extended  or  general  the  fecuritifhip  may 
bCy  it  reaches  only  the  obligations  that  refiilt  from  the 
contrafllbri^hich  the  fttcurity  bound  himfelf,  and  not  thofe 
that  would  refult  from  a  foreign  claufe. 

.For  example.  A  creditor  in  our  Weft-India  Iflands 
lent  a  fum  of  money  to  a  perfon  who,  for  the  fafety  of  the 
creditor,  has  given  him  a  negro  in  pledge,  whcm  he  knew 
te  be  a  thief,  without  giving  notice  to  the  creditor.  The 
negro  ix)bbcd  the  creditor  to  whom  he  was  given  in  pledge. 
The  creditor  may  fue  the  debtor  who  did  not  give  him  no- 
tice, for  the  A'aija9L%^fii<onti aria p'tgneratitia  actionem  But  the 
Iccuritifliip  will  not  extend  to  thofe  damages  which  arift 
from  a  caufe  foreign  to  the  loan  for  which  the  debtor's  ie- 
curity  bound  himfelf:  Ea  actio  Jidejussorem  onerarenon  pottrit^ 
cum  non pro  pignore^  sed  prg  pecunia  mutuu  fidem  suam  Mi^et^ 
I^.  54,  {^.  dejidejussm 

For  the  fame  reaion,  he  who  became  a  fecurity  for  an 
adrainiflrator  ^public  monies,  is  bound  cmly  for  the  pay- 
ment of  public  monies,  and  not  for  the  fines  which  the  ai- 
niiniftrator  ms^y  have  incurred  by  Jiis  mal  sidminiibriitioa. 
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Such  is  the  decilion  of  the  Emperor  BeTerust  Fidijitsmth 
na^iratuum  in  p^enan  vei  mulctam  nom  c&nvtnni  dedert  dtcrt^ 
«fV/  L.  68>  ff.  d*  tii*  AikI  ia  general^  however  unlimitfed  th« 
i^curittihip  may  hc»  it  does  not  extend  to  the  peaalUes  tor 
vhich  the  debtor  may  be  condemned^  vfficio  Judicisf  firopun 
stum  contumaciam  ^  £»r  this  is  a  caufe  foreiga  to  the  con^, 
tra^l:  Non^btt  imputari  Jidcjussoribus^  quod  iUf^  reus  propter 

• 

suam  panam  prastHit ;  L*  7S,  </•  tit. 

Sscriov    VI. 

Of  the  manuer  in  v>hich  securltiship  is  etUnguxsJied^  and  of  thf 
d^crent  pleas  which  the  law  grants  to  securities^ 

•m 

A»riCLR     rSE   Fl^Bt. 

In  what  manner  securltiship  is  extin^ished. 

405.  The  obligation  that  relblts  from  a  fecnritiftiip  la 
extinguidied,  !•  in  the  different  ways  in  which  all  obltgo^ 
tions  are  extinguifhed  : .  we  (hall  relate  them  infra^  part  3. 

r 

IL  It  Is  of  the  nature  orfeciiritifhipf  as  it  is  of  all  ao' 
ceffbry  obfigations,  that  the  extin6lion  of  the  principal  i^bJl* 
gallon  carries  with  it  the  extinflioil  of  the  fecuritifhip,  and 
the  difcharge  of  the  fccurities.  Supra^  n.  377,  ^  seq^ 

III.  The  fecurity  b  difchargady  wboQ  the  creditor  ha$^ 
by  his  own  atl  difabled  himfelf  from  ceding  his  aSlions 
againft  any  of  the  principal  debtors^  to  which  the  fccurit^^ 
kas  an  iij^ereft  to  be  fubrog^ed;  infra^  part  3)  ch,  1,  art*  6^ 

IV.  When  the  credit<»r  has  ▼olimturily  re::^eiTed  frqpv 
iSie  debtor  a  piece  of  land  in  payment  of  a  fum  of  money- 
due,  is  the  fecurity  dtfcharged,  althoughi  a  long  time  afteri. 
the  creditor  be  evicted  from  the  land  ?  The  reafon  to  doubt 
is,  that  in  this  cafe  the  payment  is  invalid,  not  havlngtrans- 
ferred  to  him  to  whom  it  is  made  the  property  of  the  thing  }j 
Infra  J  part  3,  diap*  1,  aru  3^  ^*  3.  Confequently  the  prinpi% 
pnl  obligation  continues:  wheAceit.feems  to  follow  that  th» 
obligation  o!  the  fecurities  mud  Ukewife  remain*  BalTiit 
IV.  23,  5,  reports  a  eafe  in  which  it  was  thus  determined. 
JtfetwithftdndiQ^  tl^e  reafons  and  although  it  cannot  be 
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icnied  that  the  payment,  in  this  cafe,  U  not  valUl  and  that 
the  principal  ohligation  remains,  it  has  been  adjudged  m 
fcteral  cafes  cited  by  6a&i«e,  Trait..  livfiotJu  p.  3,  ch.Jin.^ 
tl^at  the  creditor  in  iUch  cafes  cannot  be  idlowed  to  prdceod 
a^ainft  the  fecuritics,  if,  in  the  mean  while,  the  principal 
debtor  becomes  infolrent.    The  decifion  in  thcfc  cafes  is 
grounded  on  this  maxiin  of  equity,  Hemo  ex  alurius  Jacta- 
pragravari  debet.   The  fecurity  ought  npt  to  fiiffer  from  the 
arrangement  that  has  taken  place  between  the  creditor  and 
principal  dcbtpr,    Therefore  if,  in  this  cai3e,  the  creditor 
might  proceed  againft  the  fecurity,  the  fecurity  would  ftiffcr 
from  the  arrangement  by  which  the  creditor  received  the 
land  in  payment ;  the  Creditor  having,  by  this  arrangement, 
deprived  the  fecurity  of  the  opportimity  of  paying  the  cred* 
^or,  and  recovering  from  the  debtor,  whilft  he  remained 
fi>|vent|  the  fum  to  which  he  bad  b^en  bound  for  him* 

93^idy  if  the  creditor  bad  fimply  granted  to  the  debtor 
a  delay  for  the  payment,  and  in  the  mean  while  the  debtor 
became  infolvent,  could  the  fecurity  refufe  to  pay  ?    Vlnnius^ 
%j  illustr.  11,  42,  holds  the  negative.     This  cafe  is  widely 
different  from  the  preceding.    In  the  preceding  cafe  the 
delivery  of  the  land  given  in  payment  having,  till  the  evic^ 
tion,  made  the  debt  appear  to  be  difcharged,  fuch  an  ar- 
rangement deprived  the  fecurity  of  every  way  to  provide  for 
his  own  fafety,  even  if  he  had  difcovcred  that  the  tf  ffairs  of 
£he  debtor  began  to  be  deranged  f  for  he  could  notiidemand 
from  this  debtor  to  be  freed  from  his  fecuritifhip,  whicii 
ftfmed  to  be  difcharged  as  "mtW  as  the  principal  debt ; 
whereas  the  fimple  delay,  not  making  the  debt  to  appear 
difcharged,  deprives  the  fecurity  of  none  of  the  meajis  of 
providing  for  his  fafety,  and  of  pi*oceeding  againfl  the  prin- 
cipal  debtor,  if  he  perceives  his  affairs  are  falling  into  difr 
6r4«r,  si  bona  dUapidare  caperit.    L.  10,  Cod.  mand.    The  fe^ 
curity  cannot  then  pretend  that  this  delay  granted  to.  the 
j^rmcipal  debtor  prejudices  him,  fince  hf  hiinfelf  derived 
ap  advantage  from  it. 

ThQ  o!)Hgation  of  the  contra6V'of  ft?tiiriU(hip  was  alTd 
extinguifhed,  according  to  the  prinrii^es  of  the  civil*  law> 
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hj  eo&Aifioiiy  of  which  we  have  l^keiiy  sufira^  n.  SfiS,b«l 

this  does  not  apply  with  us* 

■» 

The  briAgtng  of  a  ftiit  bf  the  creditor  agpdnft  the  prtli« 
cipal  debtor,  does  not  difaharge  the  fecarity,  who  alwaya' 
remans  bound  till  payment.  L.  28,  Cod*  de  Fktejm  There^ 
fore  the  ereditor  may  abandon  his  fuit  againft  the  principal 
debtor,  to  profecute  the  fecunty*  But  ordinarily  tht  Cbcu« 
rity  inay  oppofe  to  him  the  plea  of  difcuiBon,  of  Which  we 
are  going  tQ  treat  in  tbo  neat  article. 

Artxclb    II. 

0/  the  piea  of  diseusston* 

§.  I. 

The  origin  of  this  rights 

407.  According  to  the  principles  of  law  which  were  in 
nfe  before  the  novel  4,  of  Juftinian,  the  creditor  could  not 
demand  from  the  fecuriti^s  the  payment  of  what  was  due 
him,  without  reforting  fird  to  the  principal  debtor :  Jure 
nostrof  fays  Antonioe  Caracalla,  in  1».  5,  Cod*  de  tidej*^  est 
fotestas  creditors^  relicto  rcQ^  eligendi JldeJussoreSf  nisi  intei^' 
foniraheiifes  aiiud  placitum  doeeatur.  The  Emperors  OiocIe# 
tlan  and  Maximilian  decide  the  fame  in  the  law  19,  Cod.  dm 
$itm  Judinian,  de  I/cv»  eaPf  1,  granted  tp  lecurities  a  plea  of 
discussion  or  plea  of  order^  which  is  to  fay^  a  plea  by  which 
they  may  fend  the  creditor,  who  demands  from  them  tho 
imyment  of  the  debt,  to  the  previous  difcuflion  of  the  prin- 
cipal  debtor.  This  law  of  the  novel  is  followed  by  us,  but 
not  with  regard  to  all  kinds  of  fecurities,  nor  in  all  cafes. 

What  securities  may  plead  the  plea  of  discussion^ 

408.  Judicial  fecurities  may  npt  avail themfelves  of  thl^ 
plea*    Louet^  letter  /*,  33. 

Securities  for  the  king's  rent^  are  not  at  the  prefent 
day  allowed  to  avail  themfelves  of  this  plea,  though  th(;  Or* 
dinance  of  Louis  X1I|  1513^  had  granted  it  t%  them*  This 
ait^ration  in  our  juri(\)rudenee  was  introduced  in  the  ti^e 
of  M*  Lebret,  who  gives  this  reafon  for  it,  that  thcfc  ftp^u* 

Hh 


9uig:9  rv,:  *;.. f/i.v;  j".;^'^.-*  v»;,i  ^.  ■  «  /.:krt\ .'«•/- >*-;..   iarcm 

irh^i  it :-,  r  .^v.  :i\'>  I».  ;:  •  c:  t.itt  of  fccuritifhip,  that  he 
binii  hh:iH''/  zl  ^n •».*•; .  •  *  ..ror  ?  frr:  jithors  ar<?  divided 
on  thia  qiUi^lo:..  C5:v.  -  /  <.:  i  j  e:  .V'iTriih'ed  m  the  V^-- 
Hamcntef  Purls  :..e  cI..;:.  /  /-^  .  j:  V-itc^ri^holdcnthat 
thfa  is  not  f  if.  :\i  fv  i  ^I  i':  i.  .  <  ■  t:-.r>iw':o!i  mud  be  ex- 
prefs.   Baraairi'.  •..•:••..»•.  ••/  re:.v•;e;;^  frys  that 

in  the  Pa-.lb':*^/-  €;*:•;..        .  .  '\/'i\  !.!.ai  t/.tfc  words 
are  C^r^ir'c^*.  ^^  *:...•     .   -  fi/»>r.  c/f  tl^e  pica  of 

dilcufactiy  X'u  ?i  t'  K  i  r  .u  *,  x  -  ^  'rOmkCu  tliat  they 
ircrclnfirr'':  •.  • .'.  .<•  *.  -  .\  >..*-  tii-^y  u.o^jli  raeau  no* 
thii:s^«  Thi'^l  (':  ^-^  v.-  :';e  *:Uv:.  J#i'«hc  iSiVvrpreta-' 
tU)Oo{2v«r:-..i-'  .:,/..*. 

TKetr.v'..  1'  '*..:  r:  iVv    ,  -^  cf  <!if-\ffion  and  divi- 
|ioii  is  ;:roi  t?  i    K  '». .-.r!  :.  <  »   :.  f:  ^rud^i,  T.'hich  might 

y.""  .'.  und  J*-".- •  ■/»  •'  ^»  'i':.r  vuj  .'-ixi^.Tc/*;^  is  vague 
^.; !  1!  V  '.  • ,  '  •  • '" '-  •  '  .*  ?«.''  :  ::-ei  icncur4cc  be  cx- 
|>iri.r  i,  i-.vl  <  «  '  '.    to,,. .;»  .  \  '.'  r; '  ^    ^«,  .'  eye  f*yle,  figci- 

i'c»  *'  ;•(.'.. rill  '.  •' .  ;•  *./;'',<•  :  r  ...  .  -  i  .  :^  c^.'\  h;l4;x*<;nd- 
<rf 'lis  c^'  'I-  .'  '.   ^  ••*  *j:-i  i  •  i  *r  i.:i:'.''*  a  rc:iv:;i. 

T' '!  '-  ^  "■•  ~    *'  •  •  •    *     *    '.   .  ♦'  •   i»      5.  <-t   <'    ^   "'.  V  4^ £^n   fo 

dc/Jvd.   Zlj^'i^il^i  '  ••v..i'^..v  tu/i^*,by  whir  he 

a|ddi  Ji  ?*  {•  ••••:-.  ■   -v'..'  .  ^    .  •  .  ?'')*,'  '.^'.i  cf  t!.c  ptirru-si  ir> 

:.  ill.    I  - 
lu  t  ':**  crif  •*&    "."<•'«'  •  •  •    ''     •'*  ^^  tiA'  Ci  r.  iV^  jrJI  w.^ca  the 

4C.;>.  "7^  crc:!I:or  Is  rot  \-r\:'A  ■  >  a  «'.i^c\(Iiau  la   all 
caft*.:,  ft?  J  i;  ^a>y  ia  tJu;  rtrpc^^^  iV  tiv^llUhtd  as  a  priuci- 


ke  too  di&cult.  v  .  ,j 

It  is  for  fhU  I<?af^^•^»;U  i!  ^-ftdtcl,  in  ftr-intti*^  •©  the 

Ifecurity  the  btr»cfti  of'i?.;fru::.«.^  tx<?«].l'8  fhe  cafe  in  t^Mtlv* 

the  principal  iUbto;*  Ihouid  be  abfeut,  unlcfs  tit  ftrcurity 

Mferedrto  produce  him,  m  u  Ihort  time  to  be  fixed  by  lh9 

judge.  4 

This  exception  which  the  novel  p.^t«  to  the  p!ca  cf  4if- 
cuflion,  is  not  admitted  v/irh  utf.  Thr  rtafcr^  on  "vt^l/ich  it 
is  grounded  arc  drawn  from  the  difilciil'y  t-i^rc  v:»sir*  the 
proceedings  among  the  Iloin.ins  ag:u.:l  ar«  ;.b«'>^rtt  t:<:iron« 
They  do  Dot  exifl  here;  the  f^ininion?  DLd  r«oJct;  zi  thd 
l^lace  of  abode  btin^  -.*•.  cr-.  . .'  5r*  O'jr  ]:;r:icncs,  ts  If  per* 
fonally  giveny  rcTuli.-  ;  .c  i:..-  j  ^.i;  cf  t'.*c  5Vvj.».riy  of  the 
principal  debtor  AS  I ;.;/  '  u  -^t  is  abfcr/.  ts  vrhcn  pre* 
feat. 

410*  The  r.rrditor  li  H'-'*  \  wzA  to  rUfcufo  the  prof  trty  of 
the  principal  debtor  tvotv  he  procef^dd  againil  th«  fccurity^ 
except  when  the  rtcirliy  rcquii'cs  it  and  picadfi  his  privi* 
lege  ;  therefore  t':,cr.f  h  the  crciiUcr  has  Lf!s  not  difcufFcd 
th^  property  of  tlie  ptincipul  debtor,  his  demand  and  his 
fuit  againR  the  fecurity  are  proj.cr  un;«ilhe  fccttflty  ava^ 
himfelf  of  this  plea« 

It  is  in  ccnfequence  of  this  princif^e  that  it  has  been 

determined  in  a  cafe  of  the  firft  of  September  170S\  cited 
by  firetonnier  on  Henrys,  that  the  jud^e  cannot  sx  ofich 
order  the  difcuflion* 

The  pica  of  difcuffion  is  ranked  among  dilatory  please 
fince  it  tends  only  to  delay  the  fuit  of  the  creditor  agsdnil 
tlie  fecurity,  till  after  the  time  of  the  dlfcuflio&y  and  Mt  to 
bar  it.  Therefore  according  to  the  rule  COQunon  to  aU 
dilatory  pleas,  L.  13,  Cod%  da  excepu^  it  ought  tQ  bo  pleaded 
before  a  plea  in  chicf«i  If  the  fecurity  were  to  plead  in 
chief,  without  pleading  the  difcuflion,  he  would  not  be  al- 
a'dowcd  to  avail  himfelf  of  it ;  bein^;  prefumed,  by  pleading 
in  chief,  to  have  waved  his  right ;  Gut  Pape^  and  the  outers 
bj  him  cited^  q*  50,  He  might  however  be  permitted  to  ^fail 
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Umfetf  of  it|  if  ihi  prdpcrt]r  6f  whleh  he  d«ttlAtldft  th« 
difcuffion,  had  only  come  to  the  principal  debtor  {iacc  the: 
plea  in  chief,  ftitai  if  an  ellate  had  been  left  to  him.  F6t 
th^  rulo'th^t  dilatory  i^eas  muft  be  pleaded  before  pleas  inv 
ehief )  can  only  apply  when  the  plea  exifted  at  the  timet 
and  not  when  it  has  arifen  finee :  as  the  defendant  cannot 
be  prefumed  by  his  plea  in  chief  to  have  waved  a  right*  that 
has  accrued  fincc.  OuthUnSf  and  the  authors  cited  bj  fum^ 
Tract,  di  Contr^  jurat,  xxij*  18« 

$.  IV. 

mat  propeHjf  the  creditor  is  bound  to  discuss* 

411.  When  the  difetiffion  is  pleaded,  the  creditor,  if 
Ktt  has  not  a  title  on  which  execution  may  be  iffued  againft 
the  principal  debtoi^,  ought  to  fue  him  and  obtain  a  judg-« 
meat  againd  him.  Iii  coilfequence  of  this  judgment,  ovi 
without  fiut,  in  confequence  of.his  title  of  execution,  he 
ought  to  proceed  by  fummons  againft  the  principal  debtor* 
and  to  feiae  and  attach  the  moveable  property  which  may 
be  in  his  houfe. 

If  there  can  be  found  no  property  on  which  the  execu* 
tlon  may  be  levied,  the  officer  ought  lb  to  certify,  and  his 
'feturn  will  be  equivalent  to  the  dlfcufiion  of  the  perfpnal 
property. 

As  to  any  oilier  real  or  perfonal  property,  which  the 
principal  debtor  may  have,  the  creditor,  not  being  bound 
to  know  it,  is  not  obliged  to  difcufs  it  unlefs  it  be  indicated 
by  the  fecurity.  This  indication  ought  to  be  made  at  one 
time,  and  ought  to  contain  all  the  property  of  the  debtor 
Which  it  is  mtended  that  the  creditor  fhould  difcufs.  One 
ivould  not  be  allowedi  after  the  difcuflion  of  the  property 
that  has  been  indicated,  to  indicate  other  property.  Arretes 
de  Lamoignon^  tit*  des  discussions^  art*  9  ;  a  cafe  of  the  30th 
January  1701,  cited  by  Bretonnier  on  Henrys,  vol.  4,  34. 

41S«  As  the  difcuflion  ought  not  to  be  too  difiicuU,  the 
creditor  cannot  be  bound  to  difcufs  property  of  the  debtor 
which  is  out  of  the  kingdom.  M.  de  Lamoignov  thought 
they  ought  not  to  be  compelled  to  difcufs  property  in  the 
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$uri(!lt6lion  of  a  other  parliament ;    Arretcs  de  Lamoignofu 
tbtd*  ^ 

Nor  is  the  creditor  bound  to  difcufs  the  property  of  the 
debtor  AThich  is  in  difpute  ;  for  he  is  not  to  be  compelled  to 
imainUin  fults,  nor  to  wait  the  event  of  them  in  order  to  be 
paid :  this  is  a  further  confcqueuce  of  \\\^  fame  principle,' 
that  the  difcuIBon  ought  not  to  b«  too  long  or  too  difficult^ 

Forthc  fame  reafon,he  is  not  bound  to  difcufs  thepro^ 
pertjr  hypothecated  by  the  principal  debtor,  when  the  prin* 
cipal  debtor  has  aliened  it,  and  it  has  paiTtd  into  the  poffcf- 
ilon  of  third  peffbns  ;  thefe  perfons  in  poifeffion  have,  on 
the  contrary,  the  right  to  fend  back  the  creditors,  who 
Ihould  claim  this  property,  to  difcufs  the  other  property  of 
the  principal  debtor  or  that  of  the  fe\>uriti©s  i  d,  Nov.  cap.  3. 

It  is  not  fo  with  regard  to  tliofe  who  hatre  fucceeded  to 
the  whole  eftate  of  the  principal  debtor,  fuch  as  univerfal  * 
donees  or  legatees,  and  even  tli^  treafury,  when  it  has  fuc 
ceeded  to  the  principal  debtor  by  cfcheat  or  confifcation. 
Thcfe  univerfd>  fucceffors  are  loco  heradis  i  they  reprefent 
the  prmcipal  debtor,  taking  the  place  of  bis  heirs ;  they 
ought  therefore  to  be  liable  to  the  difcuflion,  in  the  fame 
maimer  as  the  principal  debtor  would  have  been,  to  the 
'amount  of  the  debts  of  the  principal  debtor,  for  which  they 
are  liable. 

When  feveral  principal  debtors  have  contra6led  an 
obligation  in  solidumj  and  one  of  them  htis  given  a  third 
pcrfon  for  a  fecurityj  it  is  alked  whether  this  fecurity 
can  oblige  the  creditor  to  difcufs,  not  only  the  property  pf 
the  debtor  for  whom  he  is  a  fecurity,  but  likewife  that  of 
all  the  other  principal  debtors  I  \  think  he  can.  It  fuffices, 
to  be  convinced  of  this,  to  examine  tlie  reafon  on  which  the 
plea  of  difcuiiion  is  founded*  It  is  not  becaufe  it  is  prefum* 
cd  that  the  fecurity  intended  to  bind  himfelf  only  in  cafe  o^ 
the  failure  and  infolvency  of  him  for  whom  he  became  % 
fecurity  :  this  intention  ought  to  be  expreifed ;  when  it  is 
not  exprelTed  it  is  not  to  be  prefumed,  and  the  obligation  is 
abfulote*    If  this  prefumption  applied  in  ordinary  fecuriti- 
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ih\p,  the  right  which  the  recurity  wen!  \  hare  to  rtted  th« 
creditor  to  a  difcuflion  againfl  the  pr.:.'tpal  dcbtori  wotild 
be  a  right  which  he  would  have  in  i':\  '?icfs  of  law;  the 
creditor  woold  not  have  an  action  a;;  Ainlt  the  fecurity  be* 
fore  the  infolvency  of  the  principal  debtor  had  been  proved 
by  the  difcuflion.  All  agree  that  the  ^ka  of  difrufTioti 
which  the  law  grants  to  the  fecurity,  is  granted  merely 
through  favori  and  that  the  a6liQn  of  the  creditor  againft 
the  fecurity  ia  by  flri6\nefs  of  law  and  is  well  .groundcdi  al« 
(  though  the  principal  debtor  is  folvcnt  and  his  property  hat 

not  been  difcufled  ;  it  is  nccclTary  then  to  feeK  anodicrreab- 
\  fon  for  this  plea  of  difcuflion,  and  there  ia  M  other  than 

this,  which  is  that  it  is  equitable  a  debt  ihould  be  paid,  at 
Jar  as  it  may  be,  by  thofe  who  are  the  true  debtora  and  who 
have  been  benefited  by  the  contract)  father^than.by  tbofe 
who  arc  debtors  only  for  another ;  that  it  is  always  a  hardfluf 
to  be  obliged  to  pay  for  another :  therefore  equity  requires 
that  the  creditor,  when  itmuilbe  of  little  or  no  difference  to 
him,  fhould  fave  the  fecurity  from  this  hardOiip)  and  ihould 
caufe  himfelf  to  be  paid  rather  by  the  true  debtors  thah  by 
the  fecuritVt    This  is  the  reafun  which  Quintilian)  dedanu 
27 o^  gives  for  the  benefit  of  difcuflion.    After  having  fai^ 
tliat  it  is  a  hardfhip  (or  a  fecurity  to  be  obliged  to  pay  fof 
another,  mistrabilc  cst^  he  concludes  that  a  creditor  cannot 
with  a  good  grace  bring  this  hardfliip  upon   a  fecurity, 
whilo  he  may  caufe  himfclf  to  be  paid  by  the  true  debtor  i 
Nan  c/iter  salvo  pudortj  vd  sponsorem  vcnit  creditory  qttam  si 
rcciperc  a  dehitore  nonpossit.    It  is  evident  that  thefe  rcafons 
♦operate  to  obli^^c  the  creditor  to  difcufs  the  property,    not 
only  of  the  debtor  in  solidum  for  whom  he  became  a  fccuritvt 
but  ulfo  that  of  all  the  other  principal  debtors :  therefore 
the  fecurity  is  well  grounded  in  demanding  the  difcuflion 
of  the  property,  not  only  of  the  debtor  for  whom  he  became 
a  fecurity,  but  alfo  of  the  other  principal  debtors.    It  may 
'  even  be  faid  that  he  who  has  become  a  fecurity  for  one  of 
feveral  debtors  in  solidum^  is  alfo  in  a  manner  a  fecurity  for 
the  others  ;  for  the  obligation  of  all  thefe  debtors  being  the 
fame  obligation>  in  acceding  to  the  obligation  o£  the  one  for 
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whom  he  became  m  fecurity,  he  has  acceded  to  that  of  them 

§.  V. 

At  chose  cost  the  discussion  is  to  he  madcm 

.4 13*  The  dlfcufiion  is  to  be  made  at  the  coil  and  peril 
of  the  fccuritf  who  demanded  to  have  it  made:  and  as  the 
difcuffioa  of  real  property  cannot  be  made  without  great 
cxpcncct  the  creditor  may  require  that  the  fecurity  Ihould 
defray  it.  This  is  a  general  rule  in  all  cafes  in  which  the 
plea  of  difcuffion  is  pleaded.  Journal  Jes  audUncesy  VoU  I, 
1»  5|  c!u  25  s  and  it  is  a  confequcnce  of  our  principle. 

S.  V  I.  '• 

Is  the  eniitor  who  has  failed  to  ma^e  the  discussion,  liable  for 

the  insolvency  of  the  debtor. 

414*  May  the  creditor  to  whom  the  plea  of  dlfcuffion  ia 
dppoied  and  who  has  fufPf  red  feveral  years  to  elupfc  without 
tnaking;  a  difcullion,  during  which  time  the  debtor  has^K*- 
come  infolvent,  proceed,  on  the  difcuflion  of  his  property 
Cnce  he  became  inlblvent,  againft  the  fecurity  ?  I  think  l^c* 
may  ;  and  that  the  fecurity  cannot  plead  that  he  did  not 
make  in  due  time  the  difcuiuon  of  the  property  of  the  prin- 
cipal debtor  which  was  required  of  him.    The  reafon  is  that 
the  right  which  the  fecurities  have  to  the  plea  of  difcufTxC'ii 
granted  them  by  the  novel  is  limited  to  the  (lopping  of  the 
fuit  of  the  creditor  againil  them,  'till  he  ha?  piofecuted  tht- 
principal  debtor,  and  has  made  a  difculllon  of  Lis  property. 
The  advantage  this  novel  gives  them  is   confined,  as  his 
been  fald,  to  this,  that  the  creditor  may  not  iirfV  procqc  d 
againft  the  fecurity  ;  creditor  nonprimum  adfdejussorem  'a  it 
ijujnsorem  acctdat.     It  fufRces  then  that  the  creditor  (houJd 
not  profecute  hia  fuit  againd  the  fecurities  before  he  U  as 
fUed  the  principal  debtor  and  made  a  difcufTion  of  his  pr  •)- 
pcrty.    The  creditor  may  make  this  difcuflion  whenev  ^t 
he  pleafes,  and  nothing  binds  him  to  do  it  at  the  pleufu  re 
l^f  the  fecurity.   The  law  having  fixed  the  time  within  whi  c\\ 
^lle  creditor  may  bring  his  fuit,  the  fecurity  cannot  fi4 


r 
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ihorter  time  than  is  granted  by  the  law :  Nemo  invitus  agtre 
compeilitur ;  toto  tit*  Cod*  Ut  nemo  invitus^  ilfcm  Creditor  ad 
petitionem  d^biti  urgeri  mintrnt  potest ;  L.  20,  Cod*  de  pigiim 
Therefore,  if  the. principal  debtor,  to  the  difcuffion  of  whofe 
property  tliC  creditor  has  been  fent  back,  is  lince  become 
tnfolyent,  the  fccurijty  cannot  complain  of  the  creditor  who 
did  not  profecute  him  whilll  he  was  folvent  ;  the  creditor 
was  not  bOjUnd  to  da  fo,  and  the  fecurity,  if  ho  had  been  ap- 
prehenfive  of  the  infolvency  which  has  happened,  might 
have  guarded  agiuuft  it  by  profccutingj  himfelf,  the  princi- 
pal debtor,  as  he  had  a  right  to  do,  as  foon  as  he  himfclf 
was  faed  ;  infra^  n.  440,  Henrys,  vol.  2,  L.  4,  art.  34,  is  of 
this  opinion.  He  fupport^  it  by  a  decifion  in  a  fimilar  cafe 
and  informs  us  that  In  his  time  fucb  was  the  received  opin- 
ion in  the  Parliament  of  Paris.  The  cuflom  of  Brittany, 
art.  19*2,  has  a  contrary  dtfpo^iticn.  I  imagine  it  ought  to 
be  confined  tp  that  province.  D'Argentrc  on  thi^  article, 
fays  that  this  difpofition  derived  from  the  ancient  cuflom^ 
Vas  preferved,  at  the  reformation,  againfl  his  opinion* 

We  have  confidctcd  this  queftiop  with  regard  to  ordi. 
nary  fecurities  :  but  if  the  fecurity  had  bound  himfelf  only 
to  pay  what  the  creditpr  could  not  obtain  from  the  princi- 
pal debtor,  in  id  quod  scrvari  nan  potcrit^  the  creditor  wh6 
ihould  have  had  it  in  his  power  for  a  confiderable  time  to 
procure  the  payment  from  the  prmcipal  debtor,  would  not 
be  eafdy  admitted  to  bring  his  action  againd  the  fecurity, 
after  the  debtor,  at  the  end  of  a  confiderable  time,  fhuuM 
have  become  infolvent ;  I^»  41,  Pt  d.  tit.;  becaufe  this  fe- 
curity who  bound  himfclf  only  to  pay  what  the  creditor 
couid  not  obtain^  would  plead  that  he  might  eafily  have  ob* 
taincd  from  the  principal  debtor  what  was  due  him,  and 
therefotc,  that  he^  the  fccuriiy^  owes  nothing-  L*  4I|  ff* 
tit. 


'^ 
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Am^iclb  lit. 

Of  ike  pita  ^  dtvisiotu  , 

5.  1. 

Tht  crigin  tf  this  right* 

415*  When  feveral  perfons  become  the  fccurities  oft 
ptincipal  debtor  for  the  Tame  debt,  they  are  holden  to  have 
bound  themfelves  each  for  the  whole  debt  t  Si  pinrtt  siiU  r 
Jid^ussoreSf    quotquot  trunt  rmmtroy  singuli  m  soUdum  tenen* 
tuTm   InstiU  iit%  dc  Jidej%  ^«  4« 

In  this,  fctcral  fcciirities  differ  from  feveral  principal      \/ 
debtors  who  arc  not  holden  to  bind  themfelTcs  otherwife         V 
than  each  for  his  part  of  >vhat  they  jointly  promife,  if  it  be 
not  exprefied  that  they  bind  themfelves  in  saiiduvu    The 
reafon  of  this  di(lin6Uon  is  that  it  is  of  the  nature  of  the 
contract  of  fecurittlhip  to  bind  to  all  that  which  the  princi-  ' 
pal  debtor  owes  s  and  confequently  each  of  tbofe  who  arc 
fecurities  for  him  are  prefumed  to  contra6l  fuch  an  engage* 
menty  unlefs  he  exprefsly  declares  that  he  binds  himfelf 
only  for  a  part ;  this  is  the  reafon  given  by  VinAiusi  selectm 
^tuuu  libm  2,  capm  40. 

The  Emperor  Adrian  modified  this  liability  for  the  ' 
whole  by  tlie  plea  of  diviQon  which  he  granted  to  fecurities  ( 
the  fecurity  from  whom  the  creditor  deniAnds  the  whole 
debt,  by  this  plea  obliges  the  creditor  to  divide  the  debt 
between  him  and  his  co-lecupitieRt  when  they  are  folvent» 
and  is  confequently  allowed  to  pay  his  part  to  the  creditor  \ 
faviag  to  the  creditor  his  right  for  the  furplus  againfi  the 
others.  This  modification  has  been  adopted  in  our  jurif- 
pmdence* 

%.  II. 

O/thost  f»ho  majy  or  maj  nor,  a^ail  thimsekts  <j/*  th^  plsa  of 

division* 

416«  There  are  fome  fecurities  who  cannot  avail  t\iem« 
felves  of  this  plea ;  fuch  are  fecurities  for  public  monies.  Set 
L^brct^  plaid%  42,  injin» 


Judicial  fecurities  alfa  are  ^^cluded  from  the  benefit  of 
this  plea:  fuch  is  tlie  opinron  ot  BaDiage*  The  fecu- 
rilieswho  by  tlietr*Conti*a61of  fecuritiinip  have  renoun- 
ced it,  are  alfo  excluded* 

When  the  contracl  of  fecuritilhip  cxprcffes  that  the 
fccicities  have  bound  themTelves  in  solidum  and  as  ftrimipcl 
debtors  J  does  this  claufe  include  an  implied  rentinciation  of 
theplea  of  dmiion  ?  Thofe  who  think  that  this  claufe  does 
not  include  a  renunciiition  of  the  plea  of  difcuifion,  ought  • 
alfo  to  think  that  it  does  not  incteide  a  renunciation  of  the 
plea  of  divitioa  ;  but  thercafons  that  induced  us  to  think  it 
includfi^  a  renunciation  of  the  plea  of  difcuflioi^  ajid  which 
we  -have  ftated  supra^  ru  4a8|  induce  us  alfo  to  think  that  it 
does  include  a  reniuiciation  of  the  plea  of  divifion* 

.    Finally*  the  lacws  refuCe  the  plea  of  diriEon  t&  the  fecu- 
rities w)io  haye  atfirft,  maiajidfi^  denied  tliefecuritiihip*  /n*  - 
Ji^Untibvs  auxHiumdhisionis  nonest  indulgcndum  i  L.  10,  ^  ly 
ff.  dcjidej^ 

4 17»  Not  only  fecuritiei  thcmfelvcs  but  alfo  their  heirs 
may  have  the  benefit  of  this  plea. 

The  fecurity  of  a  fecurity  may  alfo  avail  himfelf  of  the 
fafxte  pleas  that  might  have  been  pleaded  by  the  fecurity 
whofc  fecurity  he  himfelf  is,  and  demand  the  divifion  of 
the  debt  betxveen  him  and  the  co-fecurities  of  the  fecurity 
for  whom  he  is  bound. 

'  •  -  §.  in. 

•  * 

'  Who  are  those  bettreen  v^ikom  the  debt  ought  to  be  divided* 

418.  The  fecur.iy  may  demand  the  divifion -of  the  ae- 
-Cion  between  himfell  and  the  other  fecurities  who*are  al(# 
principal  fecurities.  He  couklnot  demand  that  it  fhould  be 
divided  bet.\vcen  himfelf  and  his  own  fecurity,  for  he  is  him- 
feif  a  prindpal  deblbr'with  regard  to  his  fecurity  ;  L.  57," 
§.  4,  if.  de  Jidcjm 

*  •"  419.  It  is  neceflaty  alfd  that  thoTe  witli  whom  the  fccu.-  .^ 
\  /       rfty^'detfiaiTds  the  di*'ifi'on  of  theaclion  beTecuritles  of  the 
*  lame  debtor.  If  two  debtors  in  soiidumi  of'the^fame  debt:,  ha*d 
each  given  a  fecurity,  the  ftfcirity  of  one  of  thofe  debtors 


Um  an4':(ifai^'l^tUli4ty'«f^:tRtf:4(Kl)ietddblbic|ff-  ^aHOOk^  Tot 
iktimxt^'^itf 'jxi^:^'tJi\i^^^  feme  d^1ft/^yet-'«i^  they 

•  '^ '  4^^maiyriti^n(S^;^'aSrytiik  A^ 

folvcnt ;  and  they  are 

it  Is  ChVitr :d«c«d6d>y  ?Xe4dW^-^siV{'^.v2f  ^^gudr^t^^  aH'^ 


aha  me,  althcrugn  affervv^ros,  anqivj^ce  the  fuit,  he  beccvme. 
infolvent^  the  creditor 'will  not  be  airowcd'to  rcfbirto  me 
ferTTta  pal^tl^tRtils-^lfc  <Ifecinori  b^■R^^^^  if.  -ft*§.  4, 

ft  L.-54,^  '^*.TJ  '  "  ■  '  ■^'•''»  ""'    -o  '•-''  -'>■'''     '  <   '    "  '■•-^  '"^ 

In  Oiis,  the  plea  of  divirioh'dlfTcri  from  tlie'plea  of  difr 
ciifTioh-'  TRe  reaTou  ofthis  diilirictidtws'drawji  from  tKe  diiT 
ferent  nature  o(  thefc  picas.  The  plea  of  Jilcufiion  }^  only 
a  dilatory  plea.  It  only*  deia>*s  the  aclion  of  the  creditor 
%(gaiaft*tlitt  iecantyV'tiU.  tHe  creditor  flialhhaVe  difbuiTttd 
the  praperty^ofthepriftcipai-dd^tor';  ivhereas' tibe  plea  of 
^iiv^fioiS  ia  a  ^remptory  p}qa^:or  a  plea  ia  bar^  whep  it  ia 
JkdmiHed)  it  ^atirdy  .de{ir<^y&  tl^c  ^clion  of  the  iecurity -wh^ 
pleads  i^%  for^ho  p$H*to£  hia  co-fi^&umif:^  >»}ith  ^^)vfil9».  the  ^ 
vifioa-  i»*ftll6\^ed»^  Thl»  is  the  veafon  \yhy  .theH^codfitof.  ca^i 
nOvlon^rr  rc(btt  toh^ni«  Qveu^vii&^4i|^^e  co-^^i:it^s..Ihoul^ 
after^vurdi  becoiue«h>Mv«aW    •     »      -   .  :-:. -'-.t. 

t^urtlier;  aWiong-W  Indeed;,  tfhert  the  creditoiftaingfi  Mfe 
a^ibn/niy  co.^^.c\$pity  w^s' aff^ady  ihiblvent,  if  the  creditdr 
has  \nUin<^ly  divided  hiR  aclibn,  W-^d^iliaiVdiflg  ilrofn'«aidh 
only^  fiir  pirtv*he^  #ill  nol^be  aRowed-afterwardi^tgjdefliand 
Iroih  raethre  pai^i^  my  in^dvent  co-iccurity*  Thia  iSrXb^ 
ci43atiB^jt>i>djbft,  io  tlu  la.y  ;Aj  C»>d»  rf.  ti;.  , »  •    w 
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time  ^umexed  t9,  the  obUgatiim  is  not  arrived,'  or  the  cco^ 
dition  .un^er  w^sch  h^  hovivd  hinxiiilf  is  not  yet  performed^ 
yet  I  may  demand  the  dtvifiqn  of  the  a£lion  provllv>nally  bee 
tween  him.  H^d  me  :  iavlng  to  t^e  creditor  .his  recourfe 
againft  me,  for  the  part  of  this  Tecurity,  if,  when  the  time 
is  arrived  or  the  (condition  is  perfprmed,  he  was  not  folrent. 
L.  27»  fit.  de/dw.;  and  afortioriy  if  the  condition  under  vhich 
he  bound  himfelf  is  not  performed* 

^  .  432.  A%.the  a£^ton  of  the  icreditor  is  to  be  divided  only 
jvhen  the  fecnrities  ^re  all  fplve^it,  if  there  i$  a.cooteil  be* 
tween  the  creditor  and  the  fenirityv  up<Hi  the  fa6l  of  the 
Iplvency  of  the  co-fecurities,  the  fecurity  is  allowed,  on  ten- 
dering his  part,  to  require  that,  before  any  de^fion  take 
place  as  to  the  furplus,  the  creditor  be  bound  to  difcnls  the 
property  of  the  co-fecurities ;  L*  10,  fif*  i»  iJrV«  ^t  this  is 
to  be  done  at  the  rilk  of  the  fecurity. 

423.  I  cannot'  avail  inyfe}f  of  the  plea,  of  diviHon,  if 
my  co-fecurity  relides  out  of  the  kingdom ;  fpir  this  plea  is 
a  favor  which  the  law  grants  only  when  the  creditor  does  not, 
by  tlie  allowance  of  it^  {u£fer  too  jgreat  an  inconvenience* 
10  Pa/017,  4,  25* 

S'  IV. 

Whether  the  securithhip  may  be  drotdrd  with  a  security  mht 
did  not  validly  contrast^  or  vfith  a  minor  securitym 

424.  When  T  have  bound  myfclf  as  a  fccority  for  ano- 
ther, together  with  a  perfon  who  was  incapable  of  contract- 
ing fuch  an  obligation,  as  were  women  at  Rome,  I  cannot 
avoid  paying  the  whole  of  the  debt  to  the  creditor,  in  the 
^ame  manner  as  if  I  werea  folc  fecurity.  The  perfon  who 
was  incapable  ought  not  to  be  regarded.  No  diftin6Hon  is 
to  be  made  in  fuch  cafe,  whether  I  have  entered  into  the 
fecuntifhip  before  the.pcrfon  who  was  incapable,  or  whether 
I  entered  into  it  at  the  time  or  fmce. 

It  is  otherwifc,  according  to  the  civil  law,'  when  I  have 
bound  myfelf  with  a  minor,  who  afterwards  procures  him- 
tblf  to  be  relieved  from  his  obligation.   I  am  liable  for  the 
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!irfaeld  debt  oidy  in  cJPt  I  bowd  myfelf  at  firH  as  a  fecurity, 
witliout  depeii4ing  on  the  minori  who  afterwards  became  a 
.fecurity  for  theja^xeperfon ;  but  if  we  became  fecurity  to* 
getlier»  the  relief  which  he  may  obtain  from  >js  obligation^ 
ought  Qot)  according-  to  the  civil  law,  to  chai^ge  me  alone 
with  the  whole  debt,  which  I  expected  he  would  pay  joi^tl^ 
with  me.  L.  48,  pp*  if  §.  Ij  ff.  dejidtj. 

Papinian  adduces  this  reafon  for  the  difference  between 
a  woman  and  a  minor.  He  who  has  become  a  {ecurity 
jointly  with  a. woman,  ought  uot  to  have  depended  on 
ber  dividing  tlie  obligation,  fince  he  ought  to  have  known 
that  .ihe.  was  incapable  of  it,  cum  ignorare  nan  debuent  muti* 
tremfrustta  inUrcedere*  But  it  is  not  fo  with  regard  to  him 
who  became  afecurity  with  a  minor;  propter ^  fays  Papinlani 
incertum  €taiis  If  restitutiafih^  becaufe  he  might  be  ignorant 
that  he  was  a  tjtunor,  or  hope  that  he  would  not  avoid  his 
obligation.  It  is  the  creditor,  rather  than  he,  who  ought 
to  have  inquired  into  this,  when  he  received  him  for  a  fe-* 
curity ;  and  it  is  the  creditor,  rather  than  he,  who  ought  to 
Tuffer  from  the  relief  which  the  minor  has  procUted'againft 
his  obligation :  d.  L*  48,  pp.  If  Li  I  • 

Whatever  rcfpcdll  may  have  for  the  dcciiionsofPapIn- 
ian,  this  one  appears  to  me  very  ^ueftionable.  The  feveral 
fefcurities  being,  as  we  have  faid,  debtors  of  th#  who)e  debt^ 
the  divifion  of  it,  which  is  granted  by  the  conflptiition  ot 
Adrian  when  they  are  all  folvent,  is  only  a  favor  which 
ought  not  to  prejudice  the  creditor*  This  reafon  which  ii^- 
bids  the  divilion  of  the  debt  with  my  co-fecurity  when  Jhe 
has  become  infolvent^  ought  to  prevent  its  bemg  allowed  , 
with  my  co-fecurity  who  has  procured  himfelf  tobe  relieved, 
againil  his  fecuritifhip.  There  is  no  greater  reafon  to  grant 
it  in  one  cafe  than  in  the  other*  If  I  could  have  forefeen 
the  infolvency,  I  could  with  more  facility  have  forefeen 
that  he  might  obtain  the  relief.  It  cannot  be  faid  that  the 
creditor  was  willing  to  take  the  ri(k  on  himfelf  in  accepting 
the  fecuritilhip  of  a  minor  ;  for  as  he  has  not  been  fatisfied 
with  the  fecuritilhip  of  the  minor  and  has  required  that 
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AnolK%r^ftcUrity  IhouId^erafldM,  ii  »  ittfftvcv  d  pWil^f  tkgt 
^e*  thought  to  feek  his  faftly  a^fliiaV  tte>  t^Ilefi  wHIch-lM 
Iteinoi'  'Diiighv  obtftiiH  anfd  that^6<9i  wa^Mt^'illfi>g.t(»Yak4 
!$»/(•'  riik:ii»nP tUmfi^l£.  - ^    .^  \- .-     .    - :  '^   '*  ..  /:  «^.. !  ,-. ....  ■  -^ 

"^  •  TKfcfc'rdafoYis'^  appcstftb'me  fufficienfto  dedde^/^itti^ 
Au£*mftmamv  agilrtft  ihc^  aiithotity  of  the  clvli  "isiwl  thai 
the  relief  obtained  b^'-my  co-fecurity  on  accbuht  of  His  xfii^ 
fiortty?'ii>gffff  Uker  h«i  ihlolVend/y  16  diarg^ -me-  «ith  the 

'  '  J  Further;  if  before  the  ihidpi'  fe<i\Jrtty  fc6kt  .tffifcf 
againft  his  fccuritithip,  I  wais  fQied  by  the  'crtdxtbT  and 
availed. myfclf  of  the  plea  of  dlvlflon,  I  tkiflk  it '  iiWld  bk 
equitable  that*  he  fhould'not  becdmpeUed  to 'divide  lus  ac-l 
tion  between  t,he  minor  fcCufity  and  me,  unlbt&'Witli  the  re- 
Icrvuitlohoriiis  rccourle  againfl*irie  in  cafe  the  minor  procu« 
red  huiifelf "tohe  relieved fifera  tiis  fccuritilhib.'    " 

,  «B.uV  iC^he  creditor  had  contented  tQ  tHc  diviltbn  of  liia 

aftioijL , without  rc5f^rvjvtion,.t!}ere.  is  roon^tp  think  that  he 

tooH.  on.hwfelf  the  riik  of  the  guvnor's  procuring  relief}  and 

that  ne  would  ndt  have  any  rvQourfe  agaiiul  me* 

i  \  .^  >~  .       .  .^. 

4,  V,      '   ,  , 

'  48(k^  It  is  afk^d  whetlKrUlie  plea  of  divifi^i .  can  ba 
^lead^d^iil^befWe  a  plea  in^cAicf  h  Several  ancient  authors 
iC6  PM!i*r9^^^B«nep^che,  Cynu^  and  others;  were  of  this 
o]^i<^{  btft«the  contrary  opinion/ which  is  adopted  by 
V  Aiili*«teV  stU  qu4uu^  n  9  40,  isthe  tnoft  juft.  It  is  gpou&d^d  ob 
ikit  fei^al^tenrt  6f  (he  law  ip>'  §.  1  ;  CetL  h.  tiu  lit.  ^.  «.v  ditidan. 
Airxt<iff6'''ikMkiis  qHt  sohtndo  sm^^  ante  tondemnationem  -rx  or^ 
Sine  ib!e\  pS^iildril  H  fufl&Ge«5  acc^iding  to  the  words  of 
t4)!9flaw^  to'-d^mand  the  divifion  of  the  a£lk>&  before  jud^« 
ifie'ftt,  and'c€mfequentl)tlf  may  be  demanded'  after  a.  pica 
ih  chieR  'lndeed*this  is  rather  a  plea  in  bar^  than  a  dilato* 
r^  pleaV  fifice  it  tends^to  deftroy  entirely  the  ac\k>n  of  the 
creditor  againft  him  who  pleads  it,  for  the  parts  of  his  co« 
ftfeurities.  The  text^oF-tKe  Ifkditutesi)  tiu  dc^fidt}^  ^  ^^  00 
which  the  other  opinion  x%  grounded  proves  nothing^*  It 
fays  indeed,  that  all  the  co-fecuritles  ought  to  be  folves^t^ 
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at^hje  beginning  of  _  the  fuitf;  in  order  tbat  there  rtVf  be 
room  for  thi^  diViifODi  t>f  t  it  49<^  Mt.fay  th^  it  caimo^be.^ 
demanded  fJ^ter*  *: 

Tbe  law  10,  ^.  1)  ff.  ok  /i*9  in  which  it  i«  faid  that  the  ^ 
fecurlty  who  haa  denied  his  fecuritiQiipi  is  not  admitted  i9  *' 
douiand  a  dlviAony  ia^not  contrary  taour  principle.    For  it  ' 
is  this  denial  maia  /Jcj  that  renders  him  nnwortliy  of  this ' 
favor  and  prevents  him  from  availing;  himfelf  of  this  plea 
and  not  his  pleading  in  chief.    The  plea  in  chief  that  has 
intervened  between  the  creditor  and  the  fecurity,  does  not 
fuppofe  that  the  fecurity  has  denied  his  fecuritiihip.  It  may 
havp.  intervened  on  other  grounds,  puta^  that  the  debt  is' 
paid  or  that  there  ia  >fome  other  caiife  that  prevents  the 
creditor's  aGtion*    Some  authors  have  fallen  into  the  oppo- 
(ite  extreme,  deciding  that  the  diviiion  may  be  denfandcd 
even  after  judgment,  liKe  the  plea  ccdcndantm  actionunt^  ahd  ' 
the  pleas*  SC*  Macedoniani  ^  SC*  VelUianu     This  opinion  ' 
is  contradicted  by  the  law  10,  §•  1,  Cod*  de /tdeL^  where  it  is  ' 
faid  that  the  fecurities  may  require  the  divifion  before  jildg^*' 
mcnt,  ante  condeTmathnem^  therefore  they  cannot  afterwardis*  ' 
Willi  regard  to  the  exan(iples  of  pleas  t]|at  may  be  offered  *• 
after  judgment,  the  anfwcr  ia,  that  there  la^  a  great  differ*  ^ 
cnce  between  thQ.  plea  of  diviiion.  and  the  plea  cedendaruin  "^ 
actionum.    The  latter  docs  tiot  attapk  the  judgment  nor  the  . 
rij;ht  acquired  tQ  the  creditor  by  the  judgment;  and-wh^-  • 
thj*.  Security  againft  whom  he  has  obtained  a  judgment,  has  ' 
fatisfied  it,  he  has  no  intereft  in  refu&ng  to  him  the  ceffion ' 
of  his  aclions  ;  whereas  Xhe  nleaof  divifion  if  offered  after  . 
the  judgment  obtained  by  the  creditor,,  would  attack  this  ' 
judgment  and  the  righj  acquired  by  it  to  the  creditor,  flnce 

•  *  * 

itrcftricb,  tO  a  part,  the  right  which  the  creditor  has  ac*** 
quired  by  the  judgment  to  exact  the  whole  from  tlie  fecun* 
ty  againd  whom  he  has  obtained  the  judgment.  As  to 
what  is  decided  in  regard  to  the  pleas  SC,  Macedoniani  U^  r 
SC  Veileiani,  it  i^  a  particular  right  grounded  on  the  fa* 
vor  atforded  to  thefe  pleas  and  on  a  kind  of  public  intereil, 
ad  xocrctndos 'f^neratore;s  ^  ad  subveni4ndum  sexui  muliebri,^ 
Tills  particular  ih^t  cannot  be  made  a  precedent,  nor  be 
extended  to  tbe  plea  of  divifion  9r  tp  peremptory  picas. 
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When  the  judgment  in  f atw  of  the  creditor  is  ftif- 
pended  by  an  appeal,  it  may  be  fahl^that  there  is  no  judg- 
mcnt,  'till  there  be  a  final  judgment  in  the  court  of  appeals  ; 
henae  it  follows  that  the  iccurity  may  l^e^mittcd  in  the 
appeal  to  plead  his  plea  of  divifion.  This  is  the  opinion  of 
the  authors  cited  by  Bruneman,  ad  L.  10>  QhL  dejldtj.  It  is 
alio  that  of  Vinnius* 

S*  V  I. 

Of  the  effect  of  the  plea  of  division* 

436.  The  effe^  of  the  plea  of  divifion  is  to  obtain  bf 
the  order  of  the  judge  the  divilion  of  the  debt  between  fe» 
curities  who  are  folvent,  and  by  this  method  to  reihi6^  th^ 
a6lion  to  the  part  of  the  fecurity  who  pleads  the  divilioR* 

Bef>re  the  divifion  of  the  debt  is  ordered  by  the  judge 
on  the  plea  of  divifion,  or  before  it  is  voluntarily  made  by 
the  creditor  by  his  fuing  each  of  the  fecuritiea  for  his  part, 
L.  16,  Cod*  defdej,^  each  of  the  fecurities  is  a  debtor  of  the 
vhole  debt.  Therefore  if  either  has  paid  the  whole,  he 
cannot  have  againfl  the  creditor  any  claim  for  the  'paKs  of 
his  co-fe curities.  L.  49,  §.  1,  ff.  de  fdej, :  for  he  really 
owed  the  whole  of  what  he  has  paid.  In  not  availing  him- 
felf  of  the  plea  of  divifion  which  lie  might  have  done,  plcniut 
fidem  exsoivit*  But  after  the  divifion  of  the  debt  has  been 
ordered,  the  debt  is  fo  far  divided  that  eveo  if  one  of  the 
fecurities  between  whom  the  debt  has  been  divided,  fhould 
become  infulvent,  the  creditor  would  have  no  recourfe  a- 
gainil  the  others  for  the  part  of  the  In  folvent  fecurity.  L. 
51,  ).  4,  ft*,  defidej. 

There  remains  a  queflion.  If  thefecurity,  %y1u)  demands 
the  divifion  of  the  a6\ion  of  the  creditor  between  himfclf 
and  his  co-fecurities,  has  paid  part  of  the  debt,  ought  he 
lo  pay  the  half  of  what  remains  due,  without  deducUng 
what  he  has  paid  ?  Papinian  decided  it  thus,  cam  enim  quan- 
titatem  inter  eos  convetiit  dividi^  qitam  litii  tempore  dehcntm 
This  deciliou,  though  conformable  to  the  ftridlnefs  of  the 
the  princij;Ic,  has  not  been  foUowcd  j  it  has  •been  found 
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taotc  equitable  to  allow  the  focurity  to  dedufk  from  the 
part  of  tile  debt  for  which  he  is  liable,  what  he  ha^  already 
paid,  to  compel  him  to  pay  only  the  furplus  of  his  part  of 
the  whole  debt,  and  to  charge  his  co-fecurity  with  iht 
whole  of  the  reft  :  Sed  humanius  esty  fays  the  annotator,  si  \^ 
alter  soivendo  ji *,  per  cxceptionem  ei  jtii  sohit  iuccurri  ;  d.  L* 
5L,  ^.  1. 

Article   IV, 

Of  the  cession  of  actions^  or  subrogation^  tohich   the  creditor  i^ 
bound  to  grant  to  the  security  who  pays. 

42  r.  A  third  advantage  which  the  law  grants  to  the 
/ecurity,  is  that  when  he  pays,  he  may  require  the  creditor  V/' 
to  fubrogate  him  to  all  his  rights  and  hypothecations,  as 
well  agaiiift  the  principal  debtor  for  whom  he  was  a  fccurity 
as  againft  all  other  perfons  who  are  liable  for  the  debt. 
This  is  the  refult  of  the  law  17,  ff.  de  Jid. ;  L.  21,  Cod»  d. 
titm  ;  and  a  number  of  other  texts.  See,  on  this  ceflion  of 
aclious,  and  on  the  plea  wliich  tlie  fecurity  has,  who  has 
difabled  hiiufclf,  by  his  own  a6l,  to  cede  them,  infroy  Part 
Sjch.  1,  Art.  6,  ^.  3* 

Section   VII. 

Hf  the  rigfii  which  tlie  security  has  against  the  frincital  debtor 

and  against  his  debtors* 

428.  The  f«^curity,  after  he  has  paid,  has  recourfe  agalnfl 
the  principal  debtor.  We  fhall  treat  of  tliis  recourfe  in 
the  Aril  fuccceding  article.  There  are  indeed  fome  cafes 
in  which  the  fecurity  has  an  adion  againll  the  principal 
debtor  even  before  he  has  paid  ;  we  fhall  treat  of  tbefe  in 
the  fecond  aiticle.  We  fhall  treat  in  the  third  of  the  par- 
ticular queltion,  whether  the  fecurity  for  an  annuity  iiiuy, 
aft;:r  a  certain  tinu,  oblige  the  debtor  to  redeem  it.  We 
ihall  treat  in  the  fourth  of  the  right  which  the  fecurity  has 


a^aind  hi:>  cu-fecurities. 
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ARTICLE     tHZ    FlMSr^ 

Cfithi  recourst  of  the  sefwky^  after  he  has  paid^  t^ainst  iht 

principal  debtor, 

ffviu;  j/T  ihe  acticns  which  the  securitj^  after  he  lias  paidf  hcs 

against  the  principal  debtorm 

439.  After  the  fecurity  haspaidf  if  be  has  caufedhjm- 
fclf  to  be  fubrogatcd  to  the  rights  and  adlions  of  the  credi- 
tor, he  may  profccute  them  againft  the  debtor,  as  the  cred- 
itor himfelf  could  have  done.  If  he  has  neg]c6\ed  to  ac- 
quii-e  this  fubroii^ation,  he  may  notwithftanding,  have  in 
his  own  right  mn  a6\ion  againft  the  principal  debtor,  in  or* 
der  to  be  reimbnrfed  for  what  he  has  paid  for  him. 

This  a6lion  is  the  a6lion  mandati  contraria,  if  it  was 
with  the  knowledge  and  confcnt  of  the  principal  debtor  that 
he  became  a  fecurity  for  him  :  for  this  confentof  the  prin- 
cipal debtor  includes  a  tacit  contract  of  mandate,  according 
to  this  rule  of  law  :  Semper  qui  non  prohibet  pro  se  intervenire^ 
moTtdare  crcditur  ;  L.  6o,  {?,;de  R.  J,  If  the  fecurity  bound 
himfelf  for  the  principal  debtor  without  his  knowledge,  he 
cannot  have  againft  hhn'  the  afUon  mandati ;  but  he  has  a- 
gainft  him  the  adlion*  C0i}<niria  negotiorum  gestorum^  which 
has  the  fame  effedl. 

5.    IK 

Wliat  payment  gives  rise  to  these  actions* 

430,  It  is  not  material  whether  the  fecurity  has  paid 
in  confeqiiencc  of  a  judgment,  or  voluntarily  and  without 
judgment;  for  m  either  cafe,  utiliter  debttoris  negotfnm 
gessit.  He  has  procured  to  the  debtor  the  difcharge  of  his 
debt,  and  confequently  he  ought  to  be  reimburfed  for  what 
he  has  paid  to  procure  it* 

It  is  not  material  whether  the  payment  was  an  actual 
payment,  o:-  a  fctoft'  or  a  novation.  In  all  thefe  cafes  the 
fecurity  has  !'ie  right  to  demand  that  the  principal  debtor 
reimburfe  him,  either  for  the  fum  which  he  has  paid,  or 
that  which  he  has  admitted  in  the  fet-ofr>  or  that  which  l|e 
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hai9  bound  himfelf  to  pay  iB  order  to  extinguifli  the  obllga* 
tSbn  of  the  principal  debtor. 

431.  If  the  creditor,  from  favor  to  the  fecurity,  had 
releafed  the  debt  by  a  mere  gift,  the  fecurity  cannot  de-  ^ 
mand  any  thin^  from  the  principal  debtor  who  has  profited 
by  this  releafe,  becaufe  the  fecurity  has  paid  nothing.  If 
the  rcleafc  was  made  as  the  recompcnce  of  fervices  which 
the  fecurity  had  rendered  to  the  creditor,  the  fecurity  might 
demand  to  be  reimburfcd  for  this  fum  by  the  principal  debt- 
or ;  for  in  this  cafe  the  fecurity  has  paid  the  recompence 
he  was  entitled  to  for  his  fervices,  which  he  admitted  in" 
tlie  fet-off  for  the  debt  of  this  principal  debtor,  that  he  ac- 
ceded  to  as  a  fecurity.  This  is  thc'decifion  of  the  law  12, 
fl*.  .ujndat. :  and  it  is  conformable  to  the  principle,  sciendam 
est  nun  plus  Jidejussorem  constqui  dehere  mcndati  judicioy  quant 
quod  soherit,  L.  26,  '\.  4,  if.  d,  ttt* 

§.   III. 

The  three  conditions  under  %vhich  the  payment  made  by  tJie  se- 
curity may  give  rise  to  the  action  against  the  principal  debtor* 

453.  In  order  that  the  payment  made  by  the  fecurity 
may  give  rife  to  thcfe  atlions,  it  is  neceflary,  I.  that  the      v/ 
fecurity  (hould  not  have  negleacd  by   his  fault  any  plea 
which  he  might  have  oppofed  to  the  creditor :    II.  that  the 
payment  Ihouid  have  been  valid  and  faould  have  difcharged  , 

the  principal  debtor.    III.  that  the  principal  debtor  fliould  ^ 
not  have  paid  alccoud  time  by  the  fault  oi"  the  fecurity. 

'First  conditionm 

4Zh  In  order  that  the  fecurity  who  has  paid  may  have 
his  rccourfe  againfl  the  principal  debtor,  it  is  necelfary* 
that  he  (houW  not  have  omitted  by  his  own  fault  to  plead 
the  proper  pleas  to  the  fuit  of  the  creditor.  For  example. 
If  one  was  my  fecurity  for  the  price  of  a  piece  of  land  which 
I  bought,  and  knowing  tl>at  I  was  evicted  from  it,  he  nc- 
verthelefs  pays  the  price  to  the  feller  to  whom  he  bound 
hiinfclf  as  a  fecurity  for  roe,  he  will  not  have  any  recourfo 
agaiha  mc ;   becaufe  he  might  havt  fi*v»  d  himfelf  from 


\ 


SM  A   TREATISE    OK 

paying  by  oppofing  to  the  feller  the  plea  refulting  from  the 
cT.clion  which  I  fuffered.  If  the  fecurtty  was  ignorant  dC 
the  eviction  and  con&quently  of  the  plea  which  refuUed 
from  it  to  the  a6lton  brought  againfl  him  by  the  feller, 
for  the  pricct  I  fha]l  be  obliged  to  i-eftore  to  him  what  he  has 
paid,  faving  my  recourfe  agaiofl  the  feller :  for  he  was  not 
in  fault  in  not  oppofing  a  plea  of  which  he  bad  not  any 
knowledge,  and  it  is  I,  on  the  contrary,  who  was  in  fault 
for  not  having  informed  him  of  it.  The  law  29,  (T.  mand.^ 
eilablilhel  thefe  principles  in  a  fimilar  cafe.  However,  it 
is  only  an  ignorance  of  the  fa6l  which  can  in  this  cafe  de- 
fend the  fecurity ;  it  would  be  otherwife  in  regard  to  an  ig- 
norance of  law*  Finge.  I  purchafed,  under  your  fecuiiti- 
ihip,  a  houfe  which  had  been  entirely  dcftroytd  before  the 
contrail,  bemg,  at  the  time,  ignorant  of  its  dedrucUon ; 
although  you  were  afterwards  informed  of  it,  you  have  paid 
the  price  which,  through  an  ignorance  of  law,  you  believed 
to  be  due :  you  ought  not  to  have  any  recourfe  againfl  me ; 
d.  L«  29,  §.  ). 

434.  If  the  fecurity  had  a  plea  to  oppofe  to  the  credi- 
tor's fuit,  but  fuch  as  he  could  not  honorably  plead,  in  tliis 
cafe  the  fecurity  is  not  indeed  bound  to  plead  it ;  but  he 

ir  ought  not  to  deprive  the  principal  debtpr  from  pleading  it. 
Therefore  be  ought  to  fu6er  himfdf  to  be  fucd,  and  bring 
iathe  debtor  as  a  party,  to  plead  it  if  he  fee  fit.  On  failure 
to  do  this,  the  fecurity  will  have  no  recourfe  againfl  the 
principal  debtor,  for  what  he  has  paid.  This  is  the  refult 
of  the  law  41,  ff.  mand,  ^U  10,  §.  12,  i/.  tiu 

We  may  addnac  as  an  example  of  thefe  pleas  which 
cannot  be  honorably  pleaded,  that  which  may  be  pleaded  to 
the  creditor  of  an  annuity  who  has  fuffered  more  than  fi\e 
year's  arrearages  to  accumulate. 

435.  The  rule  which  we  have  given  that  the  fecurity, 
in  order  to  have  his  recourfe  againil  the  principal  debtor, 
ought  not  to  have  omitted  through  his  own  fault  to  plead 
any  of  the  pleas  he  may  have  had,  admits  of  an  exception 
vben  the  pleas  were  peribnal  to  him  and  could  not  havi; 
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btca  pic&ded  by  the  principal  debtor.  For  example.  If  the 
fccurit^  who  bad  bound  himfclf  for  me  till  a  certain  time 
pays  for  me  after  the  timf  has  elapfed;  a]th<^ugh  he  may 
have  avoided  paying,  yet  he  may  have  his  recompence  a- 
gaind  me,  becaufc  he  has  paid  for  me  that  which  I  could 
not  have,  avoided  paying.  This  U  the  dectiion  of  the  law 
29,  ^«  6,  ff*  maiid*  Sjiamquam  eniin  jam  lib*' rat  us  soheritj  fidcm 
implevit  if  debitorem  libcraviu  It  fufBces  that  he  has  procur-  \  / 
ed  me  the  difcharge  at  his  expence,  iri  order  that  1  may 
be  bound  to  indemnify  him  ;  otherwife  I  ihould  enrich  my* 
fclf  at  his  cxpencC)  \7hich  equity  does  not  allow ;  Ncmiicr» 
0fUttm  est  CUM  alUrins  d^trimento  locupUtaru 

Second  condition. 

436.  That  the  fccurity  may  have  his  rccourfc  aj^ainft 
the  principal  debtor,  it  is  necefifary  that  the  payment  he 
has  made  Ihould  be  valid*  Therefore  if  he  who  owed  me 
ahorf;:  indeterminately,  gave  me  a  fecurity  and  this  fccu- 
rity ihould  afterwards  give  me  one  chat  happened  not  to 
belong  to  him,  the  fecurity  will  have  no  recourfe  againli 
the  principal  debtor,  becaufc  the  payment  he  made  is  not 
Yalid  and  has  not  procured  to  the  debtor   his  difcharge* 

437.  This  rule  admits  of  an  exception  in  the  cafe  in 
which  the  fecurity  when  fue  i  by  the  creditor  ihould  pay,  being 
i.rnorant  that  the  principal  debtor  had  already  paid.  For 
though  this  payment  made  by  the  fecurity,  being  the  pay- 
ment of  a  fum  which  had  ceafqd  to  be  due,  is  not  a  valid  ^ 
payment,  yet  the  fecurity  will,  not  the  lefs,  have  his  re- 
courfe, actione  mandati  contrana^  agatnil  the  principal  debt- 
or, to  b'i  reimburfed  for  tlie  fum  he  has  paid ;  on  condition 
only  of  fubro^ating  the  pnncipal  debtor  to  his  remedy 
over  a^aind  the  creditor  who  may  be  infolvent,  in  order  i 
t'lat  the  principal  debtor  may  procure  payment  if  he  can. 
This  is  the  dc<Hlion  of  the  law  29,  ^.  3,  ff.  mand,  'I'he  pnn- 
ctpiil  debtor  is  in  fault  for  not  havin;;  informed  the  fecurity 

1  lat  he  had  paid.  * 

This  dectiiott  ou.^ht  not  to  be  admitted  when  the  iecu- 
rlty  bound  hixLlf  for  the  debtor  without  his  kn(>wledge ; 
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for  m  this  cafe  the  principal  debtor  is  Aot  in  fault  for  Mr* 
iifg  failed  to  give  th  s  fcciirity>  vrliom  he  did  not  know,  no- 
tice oi  the  payinont^ 

Third  condttion* 

43S.  A  third  cafC|  in  which  the  fccurlty  who  has  paid 
has  no  recourfe  againfl  the  principal  debtor  for  the  fum 
%vhich  he  has  paid,  is  when,  on  account  of  his  failing  to  give 
notice  of  it  to  the  principal  debtor,  the  latter  has  paid  the 
creditor  a  fecond  time.  But  he  may  require  the  debtor  to 
Cede  to  him  his  adlion  agaiuft  the  creditor  who  has  receiv- 
ed what  was  not  due  him,  to  claim  it  back.  This  ii  the  dc- 
cifion  of  the  law  29,  §.  3,  ff*  mand. 

In  our  jurifprudence,  thcfecefilons  are  prcfiimed  :  and 
the  fecurity  in  fuch  calo  would  be  allowed  to  claim  back 
fioiii  the  creditor  rtcta  xia^  what  he  received  alccond  time. 

§.  I  V. 

When  may  the  security  v.'ho  has  paid  have  his  retourse* 

459.  Regularly  the  fecurity  who  has  paid,  may  have 
his  rtcourfe  againll  the  principal  debtor,  as  loon  as  he  has 
paid  for  him :  but  if  he  had  paid  before  the  time  of  payment 
had  arrived,  he  could  not  have  his  recourfe  till  the  arrival 
of  the  time.  For  he  ouj»hW  not  by  his  own  a61  to  deprive 
him  of  the  delay  to  which  he  was  entitled  j  L.  22,  §•  1>  L. 
51)  fl*.  mandm 

§.  V. 

Wheihety  when  there   an  site:  j/  primipcl  debtors^  the  sicvrily 
hds  an  action  a^aviit  each  of  them  Ofidforhov;  muih* 

f  440.  The  fecurity  may  by  the  action  contraria  mandctry 

6t  by  theaclion  contraria  negotiorum  gestorum  proceed  againfl 

;       •  each  oi  the  principal  debtors  for  whona  he  was  a  fecurity  to 

j  recover  ihe  whole  of  what  he  has  paid.    For  each  of  thefe 

j  principal  debtors  bein^j  debtor  of  the  whole    debt  towards 

'  '  the  crec!itor,  the  fecuritrbylHiiding  himfelf  for  them,  and 

;  by  payinjj,  has  difcharged  each  of  them  from  the  whole  and 

/  confcr|uetttIy  he  has  the  right  of  claiming    from  each   of 
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tli<^m  the  rehaburfement  of  the  whole  of  what  he  has^paid^ 
^ith  intcreil  from  the  day  of  his  demand. 

If  what  the  fecurity  has  paid  was  for  arrearages  and 
intereli,  thefe  arrearages  and  intereft,  form  a   principal 
with  regard  to.  the  fecurity  who  hak  paid  them^  againft  the 
debtor  for  whom  he  has  paid  them^  and  intered  on  it  is  due 
to  the  fecurity  from  the  day  of  his  demand.  See  a  caGs  re- 
ported by  Papon,  4,  20  jobfcrve  ho  ^r  ever,  that  for  the  fum 
which  he  has  psdd  for  thefe  arrearages  and  intered,  the  £&> 
curity  who  caufed  himfclf  to  be  fubrogated  to  the  rights  of 
the  creditor,  will  (land  in  regard  to  the  property  of  tl&e 
debtor  againfl  whom  he  ufed  his  recourfc,  in  the  fame  con- 
dition as  the  creditor  would  if  he  had  not  been  paid :  but  afi 
to  the  interell^of  that  fum  which  we    fay  is  due  him  froiU 
the  day  of  the  demand,  as  it  is  in  his  ovm  right  that  lie 
may  require  it,  he  will  have  a  claim  on  the  debtor's  proper- 
ty only  from  the  day  of  the  contra6l  of  indemnity  made  be- 
.  fore  a  notary-public,  if  fuch  an  inftrument  was  made,  or  if 
there  were  none  from  the  day  of  the  judgment  obtained  a* 
^ain£Lhim. 

The  fecurity,  who  requires  from  one  of  the  principal 

debtors  for  whom  he  was  bound,  the   whole  debt  Mhich  he 

has  paid,  ou^ht  to  cede  to  this  debtor  not  only  the  alliens 

which  he  has,  in  his  own  right  againfl  the  otlier  dfeblora, 

but  alfo  the  a6Uons  of  the  creditor  to  which  he  oiigV.t  to 

-  have  procured  himfelf  to  be  fnbrogated  on  paying  him.    If 

the  fecurity  in  paying  the  creditor,  has  neglecled  to  require 

the  fubrogation,  and  thus  difabled  himfelf  from  procuring 

the  fubrogation  to  the  one  of  the   principal  debtors  from 

whom  he  requires  the  whole  debt  which  he    has  paid,  this 

debtor  will  be  allo-.ved,  on  tendering  to  reimlHirfc  him  t^r 

his  part,  to  claim,  per  opposUam  except ionem  ccdendarum  acUih' 

Humj  to  be  difcharged  from  the  demand  of  the  fecurity   for 

the  part  of  the  other  principal  debtors. 

It  is  fo  when  the  debtor  has  really  an  intercfl  to  liave 
the  fubrogation  of  the  aclions  of  the  crtiditor.  But  if  Jie 
had  no  iutcreu   iu  this  fubrogation,  if  the  fubrogiiion  lo 
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the  a€Uons  which  the  fccurity  has  in  his  own  right,  glv^9 
him  the  fame  claim  upon  the  property  of  his  co-debtors,  as 
the  fubrogation  to  tlie  aclions  of  the  creditor,  in  this  cafe 
he  is  not  lo  be  allowed  to  complain  that  the  fecurity  did  not, 
on  paying,  require  the  fubrogation  to  the  a£lions  of  the  cred* 
itor  and  cannot  procure  it*  He  is  therefore  not  to  be  allowed 
the  plea  cedendarum  actionum^ 

This  will  be  illuftfated  by  the  following  example.  Fiitjf. 
Several  debtors  liave  borrowed  Jn  soUdum  a  fum  of  money 
from  a  creditor  under  my  fecuritifhip,  and  they  have  given 
me  a  deed  of  indemnification,  before  a  notary-public,  of  the 
iame  dale  with  the  obligation  contracted  towards  the  cred* 
itor.    I  have  paid  the  debt  without  requiring  the  fubroga- 
«ifon  to  t  jie  acUous  of  the  creditor ;  I  demand  the  reimburfe- 
nient  of  the  whole  from  one  of  the  debtors*    It  is  evident 
that  he  cannot  complain  that  I  am  unable  to  procure  him 
the  fubrogation  to  the  actions  of  the  creditor  ^  for  the  ac-^ 
tion  which  I  have  in  my  own  right  againft  tlie  co^ebtorR  and 
.  to  which  I  am  ready  to  fubrogate  him,  having  an  hypothe- 
cation rcfulting  from  the  deed  of  indemnification  bearing  the 
fame  date  with  the  hypothecation  ol  the  aclions  of  the  cred- 
itor, t!ie  fubrogation  to  the  adlions  which  I  ofl*er  hun,  pro* 
cures  him  the  fume  claim  upon  the  property  of  his  co-debt- 
ors, as  the  fubrogation  to  the  actions  of  the  creditor  m  ould 
have  procured  him,  aiyl  confcqueiUly  renders  him  Milhout 
inntrtd  and  prevents  his  being  received  to  complain  that  X 
cauDot  procure  it. 

When  the  fecurity  bound  himfelf  only  for  one  of  the 
debtors  in  solidum  and  not  for  the  others,  he  has,  after  he 
has  paid  the  debt,  a  direct  aclion  only  agaiufl  him  fbr  whom 
iic  «aaa  fccnrity.  Ik  can  ouly,  as  uiing  the  rightb  and  ac- 
tions of  his  debtor,  ufe  tWofe  which  this  debtor,  on  paying 
the  debt,  mi«,iht  have  ufvd  againll  them,  and  iu  the  iarjm 
nxanner  ;  of  which  fee  supra^  «.  28  U 

.  AnticLH     1 1. 
Oft!ucB!f^s  innvhich   th't:  security  has  an  action    against   tlie 
principal  debtqr^  fveti  befora  he  has  ^jutJ. 
441.  The  law   10,  Cod*  viands  recognizes  only  three 
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^»fes  ia  which  the  fifcttrity  mayy  before  he  has  paici  the 
debt,  proceed  againft  the  debtor  for' whom  he  was  bounds 
in  order  to  procure  himfelf  lo  be  indemnified  by  him*  St 
pro  ea  contra  quam  supplicas  Jidejussor^  sen  marulator  inter* 
ce^sistiy  i^  ncque  Kondamnatus  esj  neque  bona  sua  earn  dtlapidart 
postea  eapissf  comprobare  possis^  ut  tibi  justam  metuendi  cau" 
sam  pr€beaM ;  neque  ab  initio  ita  te  obligationem  susctpisse^  ut 
eam^ssis  l^  ante  solutionem  convenirt:;  nulla  rationcy  ante* 
quam  satis  credttori  pro  ea  feceris^  earn  ad  solutionem  urgeri 
certum  est;  d.  L«  10* 

The  firfl  cafe  mentioned  in  this  law,  is  when  a  judg- 
ment has  been  had  againfl  the  fecurity^  si  neque  condemnor 
tus  es.  , 

According  to  our  jurifprudencef  the  fecurity  is  not 
obliged  to  wut  till  there  is  a  judgment  againft  him*  A% 
foon  as  he  is  fued  by  the  creditor,  he  may  cite  the  princi- 
pal debtor  to  defend  and  exonerate  him.  He  ia  even  bound 
to  do  fo.  On  his  failings  th^  dd>tor  is  not  bound  to  reite-* 
burfe  him  for  the  cofts  that  may  accrue;  before  he  is  brought 
in  as  a  party  to  the  fuit,  excepting  the  cods  of  the  firft 
procefs  and  the  colls  that  may  accrue  iince  he  is  made  a 
party  to  the  fuit.     • 

The  debtor  whom  the  fecurity  has  not  caHed  in,  may 
fometimes  indeed  defend  himfelf  fr<hn  paying  the  debt  for 
which  judgment  has  been  had  againfl  the  fecurity,  when 
the  debtor  had  a  good  plea  againft  the  creditor's  demand, 
which  he  might  have  availed  himfelf  of  had  he  been  called 
in;  suproj  n.  432. 

The  fecond  cafe  is,  when  the  affairs  of  the  debtor  are 
deranged,  neque  postea  bona  sua  dilapidare  comprobare  possis. 
In  this  cafe  the  fecurity, though  he  may  not  yet  have  paid, 
may  attach  the  property  of  the  principal  debtor  that  it  may 
be  holden  to  anf>ver  the  debt  for  which  he  is  bound* 

The  third  cafe  mentioned  in  the  law  is  when  the  debt- 
or bound  himfelf  to  procure  to  the  fecurity  the  difcharge  of 
his  fecuritilhip  within  a  certain  time.  In  fuch  cafe,  whe^ 
the  time  is  expired,  the   fecurity  may  fue   the  principal 

LI  •  . 
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debtor  to  make  liim  procure  Vac  difchatge  or  to  pay  the 

iicbt. 

The  Uw  Jays,  r.ejue  ab  rnith^  becaitfc  Mcordtng  to  the 

principles  of  the  titil  Uv,  tiits  agreement  ought  to  have  in* 

tcrvcned  at  tht  time  of  the  mandate ;    the    a||^i*cenicnts 

which  do  no  not  intervene  till  after  the  contrticl  being  only 

rmple  pa6h,  which  according  to  the   foUUty  of-  the  civit 

la\Y  produc^d'no  action.    See  in  Pond.  Justin^  tiudeftuth, 

iu  34.    Thefe  fubtilties  have  not  bfch  rccdive^in  our  jurif- 

prudence  ;  it  is  immaterial  whether  the'  -agreement  intcrvr- 

«>od  {Lt  the  time  of  tke  contx^dl^r iince* 

The  law  58,  §.  1,  mand,  mentions  a  fourth  erfc,  si  dtU 
reus  in  solutione  cessavit.  According  to  this  law,  although 
there  had  bcen*no  claufef  by  which  the  principal  debtor 
bound  hinifelf  to  procure  the^difchargc  of  his^fecurity  wiili*  . 
in  4a.  certain  time,  yet  the  fecurity  whofe  obligation  has 
coRtinin^d  a  conGderable  time  after,  may  fae  the  •principal 
debtor  to  Tompal  him  to  pcbcute  his  difcharge*  Thc'la'A',  by 
this  word  diuy  defignates  a  coaiiderable  time,  but  does  not 
deteiinine  it  precifd}S  '  Ikictohis  judges  it  to  be  two  or 
three  years;  feypral  other  authors  hold  it  ten  years  from 
the  date  of  the  fecuritifhip.  Nothing  can  be  determined  in 
regard  to  it.  It  ought  to  depend -on  circumftances  and 
iliGiUd  be^t'ft  to  the  arbitration  of  the  J \xdgc  ^U^ad.  J.  L« 
58. 

442.  \Vl:en  the  dblicratlon  to  whlth  the  fscuritv  has  ac- 
tedcd  is  from  its  nature  to-contini!e  a  certain  time,  however 
long  it  may  be,  the  fccurity  cannot  during  this  time  reqiwre 
♦he  principal  debtor  to  procure  his  difcharge,  for  he  knew  or 
»uight  have  known  the  nature  of  the  obligation  to  which  he 
acceded,  "and  ought  to  -have  confidcred  that  he  would  re- 
riiilii  bound  during  the  wlioi«  of  that  time.  Therefore  he 
who  became  the  fiicurity-of  a  gtfardian  for  the  management 
tf  tbe  affairs  of  his  ward,  cannot  require  from  the  guardian^ 
V.  hilc  the  guardian fliip  conlinucs,  that  he  faou Id  procure 
the  diioharg.':  ot  his  fccuriiiihip ;  b&caufc  the  obligation 
t!.at  rcTiiUs  from  the  admiuiil ration  of  the  guardianllup, 
cannot  have  an  end  before  the  guardianfliip.    For  tke  fame 
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reafon^  he  who  hashecoine  the  fecurity  of  a  hu(band  toTiis 
wife,. for  the  reflitutign  of  her  portion,  cannot  require  from 
the  hufband,. while  the  marriage  continues,  to  be  dirchar{>ed 
from  his  fecuritiQii^,.  becaulb  the  obligation  is  of  a  nature 
Ihat  it  cannot  be  dii^bar^^cd  till  after  the  dilTolution  of  the 
marriage. 

AMjri'.ciJL  HI. 

Wlicthcr  the  security  fut  m%  anmt\y  mqy  compel  the  dcb:x:r  to 

redeem  it. 

44T.  There  is  either  an  a«»;reeme«t  ^twcen  the  prin- 
cipal debtor  and  the  (eciirity*  that  the  debtor  Ihall  ha  bound 
to  difchargc  him  from  his  fccurilifhip  atthecnd  of  a  cti«- 
taih  limt  a^ecd-upon  by  the  pea^s,  or  thci-c  is  no  agrees 
inent  to  this  purpofc.  The  JMt  cafe  has  lefs  didlculty,  yet 
i^  is  not  \wthout  forac  apparent  dilBculty.  It  may  be  fidd 
that  fuch  an  agreement  is  not  valid,  bcinj^  contrary  to  ihc 
nature  of  anhuities,  of  the  cirtncc  of  which  it  is  that  the 
debtor  can  never  be  Qompe]  lab  I  e  to  icdeen^.  It  is  added 
^at  fuch  agrccnuL-ats,  were  thoy  permitted,  would  give 
room  for- the  frauds  of  creditors?  who  in  Oircler  to  provide 
the  means  of  compelling  their  debtors  to  the  redeipplion  of 
the  atinaitie^,  would  not,  purchafe  v  ithout  a  fccrct  con- 
dition that  a  Gonfid^iati^)  perfoi^  .HiQ^ld  intervt;ne  a»  a  fecu- 
rity, with  whom.the,  dcJ)ior  wuukl  agree  to  rcdeem.tbc  aiw 
nuity  at  the  end  of  a  certalp  timCr  and  in  this  way  ihtt 
creditors  would  procure  to  tbemfclves  ufitrious  annuilij^s, 
uitbout  pafling  the  principal.  Not>vith{landing  thefe  rev 
fons)  Dumoulin,  Tract  de  Usur.  9,  SO,  decides  that  tbi^  ^v- 
grcement  i^^vali^  *,  that, the  fecurity  may,  at  the  end  of  the 
appointed  timeK  re(|Mii'e  front  the  principal  debtor  thaX  hf: 
procure  hi^  difchasge.  from  the  Dccuriiiihipj  an^.  that  for 
this  iiwpuf^ht:;  ftL<Mild  l>/&  holden  toreinxburfc;  the. principal. 
Jf  it  he^oppofed  ta  ihi&  aj^reemeut  that  it  is  of  the  elTcnc^ 
•f  annuities  that  the. debtor  caijnpt  be  compii*l!ed  to  redeenj, 
the  aufwer  \^  that  it  i^  iadeedof  tbo.  clfenc.ct.of  tly^fe  annui* 
ties  t^at  the  debtQr.  caimut.  be.  compeJkd  by  the  creditor  to 
^dc(;m,  but  nothing  prevents. his  bi^^ig  cpmpellable  there- 
to hy   a  third  perfvn.      It  ib  ti>f^  pjff feci  uiitiiation  of  tUe 
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principal,  which  the  creditor  has  paid  for  the  purchafe  of  the 
annuity,  that  conditutes  the  efTeDce  of  the  annuity ;  but  it 
fufiices,  for  this  alienation,  that  the  creditor  of  the  annuity 
ihould  not  have  retained  tlie  right  to  recall  the  principal, 
and  that  he  can  never  compel  the  debtor  to  pay  it*  It  is 
indifferent  that  the  debtor  may  be  compelled  thereto  by  a 
third  perfon.  As  to  the  fecond  obje6Uoa  drawi^  from  the 
fraud,  the  anfvver  is  that  fraud  is  not  to  be  prefumed.  It  is 
true  that  the  allowance  of  fuch  an  agreement  may  fome- 
times  givt  room  for  the  Kind  of  fraud- mentioned  above, 
and  this  is  an  inconvenience :  but  i^  under  the  pretence  of 
this  inconvenience,  this  agreement,  Whicb  in  itfelf  has  no- 
thing imlavifful,  ihould  be  prohibited}  a  greater  evil  would 
refult,  that  men  could  feldom  procure  money  to  anfwer 
their  exigencies,  not  being  a)ile  to  find  f(^curities  who  would 
be  willing  to  contract  an  oUigatiQH  the  duration  of  which 
fiiould  be  imlimited* 

The  fecond  cafe,  which  is  that  in  which  there  has  been 
no  agreement  between  the  principal  debtor  and  the  fecuri- 
ty,  has  more  difficulty*  Dumouliti,  iiid^  decides  that  in 
this  cafe  the  fecurity  can  at  no  period  whatever  compel  the 
debtor  to  redeem  the  annuity  in  order  to  difcharge  him 
frpm  his  fecuritUhip  ;  becaufethe  nature  of  tho  annuity  be- 
ing that  it  continues  for  ever  till  the  debtor  is  pleafed  to  re- 
pay the  principal,  the  fecurity  who  knew  its  nature,  and 
was  willing  to  be  a  fecurity  for  it,  has  fubmitted  to  contra6l 
an  obligation  which  is  perpetual  as  is  the  annuity :  Nan  obstat^ 
fays  he,  quod  diu  vel  perpctuo  remanehit  in  Migatione^  quia  hoc 
est  dc  natura  obUgationiSi  1st  sic  pr^sum  Juity  1st  tamen  fidt^ 
Jnssitf  lit  se  pcrpetuo  obligaoit  :  simplex  autem  promissh  tndem^ 
nitath  hiuUigitwr  secundum  naturam  obiigaikmis  principaOs. 
Thus,  he  adds,  he  who  becomes  a  fecurity  for  one  who 
takes  a  leafe  of  eighty  years,  contra£ls  a  feeuritifhip  of  this 
duration  :  thus  the  fecurities  for  a  guardianfhip,  the  fecu- 
rities  of  a  hufband  for  the  reAitution  of  the  marriage  per* 
tion,  contradl  a  feeuritifhip  which  is  to  continue  as  long  as 
the  guardianithip  oriaarriage,  and  from  which  they  cannBt 
fooner  be  difcharged*   Such  have  been  the  decifions  hi  the 
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oFTotiloikfc,  as  Q^elan  (hews,  in  tr«  2,  L.  5*  cA» 

21.  Notwithftanding  thefe  reaibns,  we  hold  in  our  courts 
that  even  in  the  eafe  in  which  there  has  been  no  ag^i%ement 
between  the  prtncipal  debtor  and  the  fecurity,  when  the 
fecurity  bound  himfelf  at  the  folicitation  of  the  debtor  and 
his  fecUrililhip  has  continued  a  very  coiifiderid>ie  time,  ai, 
at  the  leaft}  ten  years,  the  i'ecurity  is  well  grounded  in  rcs* 
quiring  the  principal  debtor  to  difcharge  him*  on  paying  tlie 
principal  within  a  reafonable  time  to  be  fixed  by  the  judge* 
The  reafon  is^  that  if  an  annxiity  is  of  a  nature  to  continvMc- 
'till  it  be  redeemed,  it  is  alfo  of  a  nature  to  be  alwavs  re- 
deemable*  If  the  fecurity  for  tlie  leflce  of  a  long  leafe*  the 
fecurity  of  a  guardian,  or  of  a  hulband  Ibr  the  reRitution  of 
the  marriage  portion,  cannot  be  dilbhurged  till  after  the 
expiration  of  the  leafe,  guardt^fliipy  or  marriage  ;  it  is  be* 
eaufe  it  is  of  the  nature  of  thefe  obligations  not  to  be  deicr- 
zninabie  before*  Therefore  he  who  becomes  a  fecuritv  for 
fuch  obligations,  ought  to  have  confidered  that  his  fecuriti- 
Ihip  would  not  fooner  have  an  end.  But  annuities  being 
always  redeemable,  and  being  frequently  redeemed,  he 
who  became  a  fecurity  for  the  debtor,  depended  on  the 
debtor'a  redeeming  the  annuity  and  that  his  fecuritifhip 
would  not  endure  for  ever*  Therefore  when  it  continues  too 
long  he  ought  to  be  admitted  to  demand  that  the  det>tor 
fiiould  difcharge  him  by  redeeming  the  annuity*  This  is 
the  opinion  of  Bafnage,  p»  2,  chm  5.  Lacombe  has  repoiied 
a  cafe  in  which  it  was  thus  adjudged. 

The  right  which  refults  from  this  agreement,  that  \hc 
creditor  iball  be  bound  to  redeem  the  annuity  within  a  cer- 
tain time  agreed  upon,  in  order  to  difcharge  his  fecurity, 
is  not  to  be  exercifed  with  rigor ;  therefore  if  the  fecurity  at 
thd  end  of  the  time^  profeoutes  the  debtor  to  compel  him 
to  redeem,  the  judge  ought  readily  to  grant  the  debtor  a 
further  time  to  perform  this  obligation,  when  he  caui^ 
conveniently  do  it  immediately.    MoUn^  ibid, 

4<44«  When  the  fecurity  who  has  required  an  -agree* 
ment  that  the  debtor  fhould  redeem  the  annuity  within  a 
pertain  time,  has  becon^e  tBe  fole  heii*  of  the  creditor  ofi 
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the  tnnuityy  or  when,  ob  bU  becoming  heir»  for  part,  of  hit 
•ftatOy  the  whole  of  the  aonuity  has  fallen  to  his  fharc ;  it  is 
evident  that  he  can  no-  longer  require  from  the  principai 
dkbtor  the  redemptioa  of  the  annuity  :  for  his  fecuritilhip 
is  in  this  cafe  extingui(hed)  a&  he  cannot  be  a  fecurity  to 
liimfelf.  He  can  no  longer  be  admitted  therefore  to  demand 
»thatthe  debtor  diCcharge  him  froas  a  fecuritifliip  which  Qp. 
longer  remains  and  from  which  he  is  already  freed. 

9s^idy  if  the  annuity  for  which  he  became  a  fecurity 
to  the  anceftor,  has  fallen  to  the  ftmre  of  his  co-heir,  or  the 
diviHon  has  not  yet  been  made  ?  DumoulHi,  ibid,,  decides 
that  if  the  fecurity  has  become  the  heir  of  the  creditor  only 
for  a  fmall  part,  he  may  in  both  cafes,  in  his  own  right, 
compel  the  debtor  to  procure  him  the  difobarge  of  his  fe- 
curitilhip, by  redeeming  th#  annnity ;  but  that  if  he  has 
bt-^me  the  heir  of  the  creditor  for  a  conAderable  part,  as 
for  a  half  or  a  tliird,  he  cannot,  m  either  cafe,  require  from 
the  debtor  this  dtfcharge.  The  reafon  he  alledges  is  that 
the  fecurity  in  becoming  heir  for  a  confiderable  part  of  the 
annuity,  has  beeome  a  creditor  of  this  annuity  for  a  con- 
fiderable part ;  and  that  this  quality  of  creditor-  of  a  con- 
fiderable part  of  the  annuity,  which  he  has,  or  bad  l)cfore 
the  ditidon,  oppolbs  his  ri^ht  to  require  from  the  debtor 
the  redemption,  in  order  to  be  difbharged  from  his  fecuri- 
tilhip I  the  more  fo,  as  it  is  or  has  been  cafy  for  him  to  pro- 
cure this  difcharge  in  another  manner^  by  taking  the  ^m- 
nuity  to  himfelf  in  the  divifiont 

I  (hould  find  much  difficulty  in  yielding  to  thisdecifioi^ 
ef  Dumoufin,  efpecialiy  in  the  cafe  in  which  the  whole  an- 
nuity has  Mien  to  the  co-heir  of  the  fecurity ;  for,  accord- 
ing to  the  principles  ef  our  jurifprudence,  with  regard  to 
the  declaratite  and  retroa6Uve  effect  of  the  divifion,  which 
Wfts  not  fo  well  eilablifhed  in  the  time  of  Dumoutia  as  at 
Shis  day,  an  heir  is  holden  to  have  fucceeded  to  the  anceflor 
only  for  the  eflate  which  has  fallen  to  his  ihare  by  the  di- 
viiion.  The  fecurity,  therefore,  is  never  holden  to  have 
(Uceeeded  to  the  annuity  for  which  he  became  a  fecurity  to 
tl>j  Anceftor,  the  whole,  of  which  annuity  has  fallen  in  the 
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iCtviKoAt  to  the  {hare  of  his  co-heir :  he  therefore  hts  not^- 
and  IS  holden  never  toiiave  had,  as  to  any  parti  the  quality 
of  creditor  of  this  annuity  ;  nothing  then  can  prtTetxt  him 
from  requiring  in  his  own  right  that  the  debtor  redieetn  the 
annuity  and  thereby  difcharge  him  from  his  fteuritifiiip* 
As  to  what  Dumoulin  odds,  that  it  was  eafy  for  the  fecu-* 
rity  to  procure  to  htmfelf  in  another  manner  a  difcharge 
irom  his  fccaritilhipi  .by  taking  the  annuity  to  himfelf  in 
the  divifiony  I  anfwer,  I.  that  this  did  not  depend  entirely 
upoa  the  fecurity  ;  his  .co-heir,  who  might  Lave  preferfed 
the  annuity  to  the  other  parts  of  tlie  cflate  could  have  re« 
quired  that  chance  fhuuld  decide  it.  II.  Although  ihta  had 
depended  on  the  fecurlty,  I  do  not  fee  that  he  could  have 
been  obliged,  for  the  fake  oftlie  debtor,  to  take  the  annuity 
rather  than  other  parts  of  the  ellate,  which  he  might  think 
more  advantageous  to  him. 

The  cafe  in  which  the  divifion  has  not  been  made,  has 
more  difficulty.  I  would  think  thai  in  this  cafe,  the  action 
being  brought  by  the  fecurity  agdiad  the  debtor  for  the 
redemption  of  the  annuity^ the  proceedingsihould  be  flayed 
till  after  the  divilion  4  for  it  is  not  equitable  that  the  (ecu* 
rity  (hoiild  profccute  the  debtor  for  the  redemption,  while 
he  has  the  expc^lation  of  acquiring  the  difcharge  of  his  fe*> 
curitiihip  by  the  divmon  in  which  tliis  annaity  may  fall  fa 
his  Iharf 

9jiJi  if  the  dlvifion  was  made,  and  the  amiuity  ro* 

uained  in  common  to  the  fccunty  and  his  co-heir  i  I  grant 

•>at  in  this  cafe  the  capacity  of  creditor  for  a  part  of  the 

iTinuity  which  the  fecurity  has,  prevents  him  from  reqnif- 

ug  the  debtor  to  redeem  the  whole  annuity.    But  why 

)u1d  he  not,  in  declaring  that  he  coufctils  that  it  may  Y>e 

iotinued  for  the  part  that  fell  to  his  fliaret  require  him  to 

vdeem  it  for  the  part  that  fell  to  the  Hiarc  of  his  co-heirs, 

.0  that  he  may  be  rcleafed  from  his  fecuritilhiy  i   I  fee  n^ 

thing  that  ought  to  prevent  it. 

The  fecurity  ceafes  to  have  the  right  of  requiring  that 
the  principal  debtor  redeem  the  annuity,  not  only  inrhen  it 
13  as  heir  that  he  became  otmer  and  creditor  of  the  atmui- 
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ty,  but  alfo  when  he  becomes  fo  in  any  other  maniirri  cith^ 
bf  title  to  the  iirhole  or  a  part^  ptttoj  '%£  be.  become$  univerfal 
donee  or  legcktee  of  the  creditor  of  the  annuity,  or  partLcu* 
iar  donee  or  legatee:  for  he  has  only  a  right  to  require  the 
redemption  of  it>  to  be  difchargcd  from  his  iecuritiihipt  and 
he  has  no  longer  any  need  to  be  difcharged,:  when  he  has 
become  owner  of  the  annuity  in  any  manner  ^  for  then  his 
ftcuriti(hip  is  e^tinguiihed,  Alice  no  one  can  be*a  Ibcurity 
to  himfelil 

If  the  hroperty  in  the  annuity  which  the  fecurity*hat 
acquired,  bft  a  deftallble  right,  puta,  if  he  were  donee  or 
Rgatee  of  the, annuity  undcf  the  chart^e  ©f  a  fubftitution  ^ 
the  obTigalioii  pt*  Lis  focuritifliip  would  be  fufpended  rather 
than  cx^inguilhed.  It  would  revive  if  his  right  ihould  be 
ftefcated,  pUtay  by  the  happening  of  the  contingency  on 
which  the  fubflitution  was  to  take  place*  Therefore  the 
fccurity  could  not  indeed  require  the  redemption  of  the  an- 
nuity whilft  he  was  owner  of  ntj  but  his  right  to  the  pro- 
perty happening  to  be  determined  and  confcquently  the 
obligation  of  his  fecuritUhip  being  revired  towards  him  to 
whom  theproperty  of  the  annuity  had  paiTed,  the  right  of 
requiring  the  debtor  to  redeem  the  annuity  in  order  to  di£^ 
charge  him  from  the  fccuritifhip.  ought  likewife  to  be  ir- 
tived ;  imd  the  time^ during  which  the  debtor  had  agreed  to 
redeem,  which  had  ceafcd  to  run  while  the  fccurity  was 
owner  of  the  annuity,  will  begin  again  to  run.i 

But  if  the  fccurity  who  became  owner  of  the  annuity, 
ccafcs  to  he  owner  of  it,  by  a'volnntary  alienation  which  he 
iitakes,  and  not  by  the  determination  of  his  right,  the  obli- 
gation  of  hi.^  feciiritifhip  is  not  revived,  nor,  confequently, 
iiis  rij^ht  of  ret|uirinf^  from  the  debtor  the  redemption  of 
the  annuity.     Molhu  ibid,  quest,  29,  n.  24 ff. 

If  the  fccurity  himlelf  had  redeemed  the  annuity, 
Ao'.^.^h  he  had  procured  hiinfeif  to  be  fubrogated  to  the 
HAionsofthe  creditor,  and  by  means  of  this  fubrogation 
he  nii^ht  revive  it  againft  the  debtor,  yet  he  may,  by  not 
availing  himfelf  of  the  fubrogation,  ci-^?-*^  ' 
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4ebtor  the  principal  fum  which  he  has  paid  for  this  redemp* 
tioiu  The  reafoa  is,  that  a  mandatary  may  reclaim,  oc* 
tione  wumdati  contraria^  iH  that  he  has  been  obliged  to  dif* 
burfe,  quidquid  ex  causa  mandati  if  si  inculpahiliter  abest.  (V. 
Pond*  Justiru  tst^  mand.  fk  53,  t3t  seq^J  It  is  the  fectirltllbip 
which  the  fecurity  has  entered  into  at  the  Micitation  of  the 
debtor  that  compelled  him  to  redeem,  in  order  to  pv!t  au 
end  to  his  obtig^on :  therefore  this  fum  ipsi  abcst  e^  ^^usa 
mandatif  (ai*  quidem  inculpahiliter.  For  the  principal  debtor 
cannot  diftpprove  of  this  dtlbuTfement,  fince  he  had  bound 
himfelf  to  redeem  in  order  to  put  an  end  to  the  obligation 
of  his  mandatary,  if  the  fecurity  had  not.  Therefore  this 
principal  debtor  cannot  defend  himfelf  from  reimburfmg 
this  fum*    MoUn»  ibid,  quast*  30.  4 

Whether  the  fecurity  has  paid  money  for  the  redcmp^ 
tion  of  the  annuity,  or  whether,  with  the  confent  of  the 
creditor,  he  has  paid  any  thing  elfe  as  an  equivalent  for 
the  fum  by  which  the  annuity  was  redeemable,  he  has  a 
right  to  claim  bach  the  money  from  the  principal  debtor : 
for  in  either  cafe,  ipsi  ex  causa  mandati  abasia 

Obferve  that  if  the  fecurity  had  redeemed  the  annuity 
before  the  expiration  of  the  time  ^  ithin  which  the  debtor 
liad  bound  himfelf  to  redeem,  he  could  not  claim  this  mo* 
ney  back  till  after  that  time.  Indeed  after  this  time,  the 
claim  ought  not  to  be  rigoroufly  urged,  and  when  it  is 
made  the  judge  ought  eafily  to  grant  fome  delay  to  the  debt- 
or to  procure  the  money. 

We  have  faid  that  the  fecurity  who  has  redeemed  the 
annuity  can  pnly  claim  the  reimburfeaient  of  the  monies 
paid  for  the  redemption  of  the  annuity  from  the  principal 
debtor,  inafmuch  as  he  has  not  ufed  the  fubrogation  al- 
lowed him  in  order  to  revive  the  annul ty«  Why  ?  It  would  • 
feem  oh  the  contrary,  that  the  fecurity  havin.r  two  capa- 
cities, duurum  personam  n  vices  sustinensy  might  exercile  at 
once  the  difl'erent  rijjhts  that  rei'ult  from  thd\:  two  iupaci- 
lies,  viz.  thatof  requ'iiing  the  co.itinuation  o:  ;he  annuity, 

M  m 
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48  being  fubrogated  to  the  rights  of  the  c:redttor9  «kid  thftt 
tehich  he  has  in  his  own  right  of  requiring  that  the  prio* 
cipal  debtor  ihould  redeem  the  a|T9uity«  It  fcems  that  he 
may  the  more  to,  as  the  principal  debtor  does  not  appear 
to  fufifer  by  this  any  inconvenience ;  fince  if  the  iecurity 
had  not  made  the  redemption,  the  fecurity  might  require 
that  he  fiiould  make  it;  and  notwithilanding  tkia demand 
of  the  fecurit}',  he  would  not  ceafe  to  be  liable,  to  pay  the 
m  rcarages  to  the  creditor,  until  he  had  made  th^  redemp- 
tlon :  it  is  indifferent  to  him  whether  he  pays  to  the  fccu- 
lity  who  is  fubrogated  to  the  rights  of  the  creditor,  or  to 
the  creditor.  Notwithflanding  thefe  reafons,  Dumotilin, 
^uast,  29 i  decides  that  the  fecurity  who  wifhes  to  avail 
hlmfelf  of  the  right  of  fubrogation  and  to  take  the  annuity, 
eannot  afterwards  exercife  the  right  which  he  had  to  re- 
quire the  redemption ;  bccaufe  thefe  are  rights  abfolutely 
incompatible.  The  creditor  of  an  annuity,  or  he  who  wifh- 
es to  exercife  his  nghts,  is,  in  this  capacity,  bound  to  pro- 
cure to  the  debtor  the  free  enjoyment  of  the  principal  of 
the  annuity,  as  long  as  he  pleafes ;  which  is  inconfiilent 
with  the  right  to  require  the  reimburfement  of  the  prin- 
cipal. 

Dumoulin,  mufst.  SO,  n.  249,  adds  this  modification  to 
his  decifion,  that  if  the  fecurity,  being  ignorant  of  the  law 
that  he  could  not  have  at  the  fame  time  the  right  to  revive 
the  annuity  for  his  benefit,  and  that  to  require  the  redemp- 
tion of  it,  had  received  one  or  two  years  arrearages^  he 
would  notwith  (landing  be  allowed  to  require  the  redemp- 
tion, onoiTering  to  renounce  his  fubrogation  to  the  rights 
of  the  creditor,  and  confequently  to  apply  the  arrearages 
he  has  received  to  the  principal. 

Of  the  actions  of  the  security  against  his  co-sccurities* 

445.  A  fecurity  may  indeed  bring  again fl:  his  co-fecu- 
rities  the  aclions  of  the  creditor,  when  he  has  had  the  pre- 
c*i\ition  to  caufe  himfelf  to  be  fubrogated  ;  hut,  according 
to  the  civil  law,  he  had  not  in  hi?  ov»n  right  any  action  a- 
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^f^ajnil  tbexn,  even  in  the  cafe  in  which  he  had  paid  th^ 
debt:  this  is.  the  dccifion  of  the  law  39,  ff.  dejid.;  L.  U, 
OoeU  d.  tiu 

The  Roman  jurifls  ground  their  decifiononthe  follow* 

ing;  principle*    When  feveral  perfcms  become  fecttrities  for 

*<he  fame  dehuar,  they  do  not  contradl  towards  each  other- 

any  obUgatian:  noitlier  of  them  has  any  other  intention 

than  to'f6r9eihe  ptincipal  dehtor;  each  propoies  to  nim- 

.fblf  the  accdtnmodation  of  the  principal  debto^and  niot  that 

of  his  co^fecuriti^s  5  Soliusirti  prdncipaiis  nego{iumgerit^  non 

inter  alters  t^nggatium  gerit* 

This>  principle  is  true  and  itxnayc  indeed  be  f^id^  evi- 
dent:  biifi  the  confequence  which;  the. Roman  juritl^Jiuv^ 
detivedt  from  tt>  that  a  fecurity  can  never,  without  the  tub- 
rotation  of  actions,  have  any  reai\u*fe  ag^nil  his  co-feci:- 
•  rities,  even  when  he  has  paid  'the.  whole  debt  for  whi<:h 
they  <were. all  lia^e>.is  a  confcqubnce  too  hard  and  which 
we  have  not  admitted  in  ostr jmifpnxdence*  On  the  con- 
trary, our  jurifls  hare  thought  that  the  fecurity  who  has 
paid  the  whole  debt,  may^  without  a  fubrogation,  claim 
back  a  part  of  it  from  each  of  his  co>fecurtties*  ^This  was 
the  opinton.of  d\\rgentrc,  on  cn^.2 1 3  of  the  anticnt  cuflom 
of  Bdttany  ;  aiui  it  wus  incorporated  into  the  prefont  fyltem 
at  the  reformation*  art*  194* 

This  a6lion  does  not  arife-ffom  the  fccuritifhip  which 
this  fecurity  has  entered  into  with  his  co-fecurities,  fince 
hf  thid  ftcuricifhip  they  have  not  contracted  any  obligation 
towards  each  other,  according  to  the  principle  above  cftab- 
lifhed  I  it  arffes  only  from  the  payment  which  this,  fecurity 
has  made  of  the  whole  debt,  and  itom  equity,  which  does 
not  permit  that  his  co-fecurities,  who  were  liable  equally 
with  him.  for  the  debt,  fhould  proHt  at  his  expence  by  the 
-  payment  which  he  has.  made  of  it.  Thi^  a€tion  is  not  the 
true  BL^on,neg(}tiorum  gcsTorum*  This  fecurity  who  has  paid, 
the  whole  debt,  having  paid  what  he  really  owed,  han  dif-. 
charged  his  oivn  obligation,  proprium  negotium  gessit^  mt^s 
quam  cofidfjtusorum,:  but  it  is  an  actioR  utilis  negotiorum  gv- 
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iorum^  qu£  non  ex  subt Hi  juris  ratione^  sed  ex  sola  uiiiUatis  9^ 
stquitatis  rathne  profichcitur  ;  becaufc,  although  this  fecurs- 
ty,  ipsius  inspecto  proposito^  in  paying  the  whole  debt,  has 
done  an  affair  of  his  own  rather  than  that  of  his  co-fecuri* 
ties  \  yet,  effectu  inspector  having,  as  to  the  effe£l|  dcme  «a 
affair  which  concerned  his  co-fecurities  equally  with  him* 
felfy  having  by  the  payment  which  he  bad  x&ade  difchargei 
them  from  a  debt  which  they  owed  equally  with  hiiUf  equity 
requires  that  they  fhould  bear  their  part  of  this  payment* 
by  which  they  have  profited  as  much  as  he» 

There  are  fome  authors  who  hare  gone  much  farikcr 
and  have  maintwied  thatia  the  cafe  of  the  infolvencf  of 
the  principal  debtor,  a  fecurity  had  an  a6Uon  in  his  own 
right  againfl  his  co-fecuhties,  not  onlf  after  he  had  paid 
the  creditoTi  to  recover  from  them  their  parts  of  what  they 
were  bound  equally  with  him  to  pay  to  the  creditor ;  but 
even  before  he  had  paid,  to  make  them  contribute  with 
him  towards  th^  payment  of  the  fum  which  they  all  owed 
to  the  creditor.  They  have  gone  fo  far  even  as  to  fay  that 
in  the  cafe  of  the  infolvency  of  a  debtor  of  an  annuity,  a 
fecurity  who  had  been  for  a  coniiderable  time  a  fecurity  foe 
the  annuity,  had  an  a6lion  agaiaft  his  co-fec^orities  to  com- 
pel them  to  contribute  with  him  towards  the  redemption  of 
the  annuity^  See  Bafnage,  Trait*  des  Hypoth.  part.  3,  cJL6, 
who  cites  fome  cates  in  the  Parliament  of  Normandy  which 
have  .been  fo  adjudged ;  and  Brodeau  on  Mouetf  letter  F.  efu 
27,  who  cites  alio  a  cafe  determined  in  the  Parliament  vf 
Paris.  But  I  think  that  thefe  authors  have  proceeded  too 
far.  I  grant  that  when  one  of  the  fecurities  is  fued  by  the 
creditor,  this  fecurity  who  is  fued  has  an  a£Uon  againft  his 
co-fecurities  to  compel  them  to  fumilh  eac]^  his  part  of 
the  fum  demanded,  the  puiyment  of  which  would  difcharge 
the  a6lion ;  and  that  on  their  failure  to  pay  their  propor- 
tion, they  would  be  liable  each  for  \  is  part  of  the  coils  in- 
cur|*ed  fince  the  fuit  has  been  notified  to  them.  This  a6UoQ 
arifes  from  the  fuit  brought  againfl  the  fecurity,  and  from 
equity,  which  does  not  permit  that  among  feveral  periima 
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^o  ttif  equally  liable  for  the  fasne  detey  one  ofthem  lh<m|d 
be  fued  rather  than  the  others*  It  is  oo  this  teafon  of  equC^ 
ty  that  the  benefit  of  divifion  among  the  co-fecurities  has 
been  eHabUfhed.  This  Ikme  reafon  of  eqiiit/  which  allows 
one  fecority  who  is  fued  for  the  payment,  to  re^iiire  tlie 
creditc^  to  divide  his  action  and  fue  all  the  Xecuiities>  ought 
likewife  to  allow  him  to  rcquive  his  co*fecuritIes  to  contri* 
bute,  each  his  part»  towards  die  payment  of  the  deht>  and 
on  failure)  towards  the  payment  of  the  coda  incurred  fince 
the  f uit  was  notified  to  th^m.  He  ought,  to  be  allowed  to 
require  this^  even  when  he  has  reaouneed  the  benefit  of 
divif^,  or  when  he  is  excluded  from  it  by  the  nature  of 
the  debt  for  which  the  fecurltifhip  was  contracted ;  this  re- 
nunciation and  this  exclufion  applying  only  in  faTor  of  the 
creditor. 

But  while  the  fecurity  is  not  fued  for  the  payment^  he 
has  no  action  againft  his  co-fecurtties  to  oblige  them  to  con« 
tribute  with  him 'towards  the  payment  of  the  debt:  for  the 
ro-fecuritieSy  according  to  the  principle  above  edablifhed, 
not  having  intended  to  contra6l  Ijetwcen  thcmfclvcs  any 
c^iigation,  'that  from  which  arifes  the  a6\ion  which  the  fe- 
curity has  againil  his  co-fecurities,  when  he  is  fued,  is 
founded  only  on,  a  reafon  of  equity  which  proceeds  from 
the  fuit  that  is  'Wdught  againil  him  ;  whence  it  follows 
that  he  oannot  have  any  a£Uon  until  he  is  fued*  A  fortiori^ 
the  feourity  of  aa  annuity  canhot,  ki  cafe  of  the  iafolvency 
of  the  principal  debtor,  have  an  a6liun  againft  his  co-fecu- 
rities  to  eompel  them  to  contribute  with  him  towards  the 
redemption  of  the  annuity ;  for  from  what  obligation  could 
this  a6lion  arife  I  When  the  fecurity  has  redeemed  the  aii- 
nuity,  he  can  demand  nothing  more  from  his  co-fecuritics 
than  the  continuation  of  the  annuity »  each  for  his  part: 
for  the  aclion  which  he  has  againil  them  can  only  arlfc: 
from  the  rule  of  equity  which  does  not  permit  his  co-fccu* 
rities  to  profit  at  his  expence  by  this  redemption ;  thtie 
co-fecuriiies  deriving  from  this  redemption  no  other  bene* 
fit  than  the  difcharge  from  the  payment  of  the  annuity,  th<^y 
cannot  be  liable  for  aSiy  thing  elfc  than  to  continue  eacii 
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.for*  his  par€  aa  annuity  eqfaal  ta  that  from  wfaSejb  the  t«^ 
dcinjUion  had  diicharged  them  in  regard  to  the  creditor* 

A  fectiritf  ivho  "has  paid  a  debt  that  ib  demandable,  or 
redeemcdmn^Lnmittjri  has  an  a6lion  againd  the  other  prin- 
cipal fccufities,  and  in  cafe  of  the  infolvency  of  one  of  then, 
aj^fnil  the-fecnrhieaof  thi»  infolTent  fecurity,  who  rcpre- 
fent  him ;  but  he  has  no  actioa  againft  his  own  fecuritf  who 
'bound  hititftirfor  himrferiie'^  fimply  the  fecurity  of  him 
for  whom  is  bound,  Jtdcjussorjidcjtit saris ;  the  fecurity  in  re- 
gard to  hi^  bwn'fecurities  holds  tlje  place  of  a' principal  deb- 
tor, iiistar  rti  principalis. 

By  the  fame  reafon,  when  the  fecurity  of  a  feturity 
has  paid,  he  lias  a  recourfe  for  the  whole  agsdnil  the  fecu« 
lity  for  whom  he  bound  himfelf. 

SBcrzQH   VIIL 

Of  several  other  kinds,  of  accessory  oUigaiims^ 

AnricLE  TBE  FxMsr^ 

Of  the  obligation  of  those  who  are  called  in  law  Mandator  £S» 

446.  He  by  whofe  order  I  hav6  lent  money  to  another, 
is  called  in  Iz^w  mandator  ptcunim  credcnd^s  toto  tit.tt.  dc 
Fidej.  b*  mand. 

When  you'give  me  an  order  to  lend  m  certain  fiim  of 
money  to  Peter,  this  order  whioh  I  undertake  to  execute> 
includes  a  contraA  of  Tnandate  which 'takes  places  between 
us. 

According  to  the  princlpler  of  the  contract  of  mandate^ 
the  mandatary  being  bound  towards  the  mandatori  actiont 
mandcti  dTf^cta^  to  account  with  him  for  all  he  has  tx  causa 
mandatij  f  am  by  this  contract,  in  my  capacity  of  mandata- 
ry, bound  actione  mandati  directa^  towards  you  who  are  the 
mandator,  to  cede  to  you  the  a£Uen  which  arifes  from  the 
loan  of  the  fum  of  money  which  I  hare  made  in  the  execu- 
tion of  your  mandate,  and  which  is  confequently  ex  causa 
'mandati* 

On  your  fide  you  are  bound  towards  me  actione  mcftdati 
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cmitrana  to  feimburfe  and  indemnify  me  for  the  fnm  which  . 
1  have  dlihurfed  in  the  execution  of  your  mandate,  by  lend* 
ing  the  fum  of  moi^^ey  through  youf  order  to  Peter.  By 
thli  obligation  you  become  bound  towards  me  to  anfwer  for 
the  debt  of  Peter  which  he  had  contracted  to  me  by  the 
loan  which  I  have  made  to  him* 

In  this  mandatores  pccunia  crcdend£  agree  with  (bcu- 
rities. 

We  need  not  however  confound  them;  there  is  an 
eflential  difference  between  the  one  and  the  other. 

The  obligation  of  a  fecurity  is  no  other  than  a  fimple 
acceiTory  to  the  obligation  of  the  principal  debtor,  which 
has  for  its  confideration  that  of  the  obligation  of  the  prin- 
cipal debtor.  For  example.  When  you  became  a  fecurity 
towards  me  for  a  fam  of  money  which  I  have  lent  to  Peter, 
or  for  a  fum  of  money  which  Peter  owes  me  for  the  price 
of  a  thmg  which  I  have  fold  him,  the  fecuritifhip  which 
you  contradt  is  only  a  (imple  accefTion  to  the  obligation  of 
Peter ;  the  caufe  of  your  obligation,  as  well  as  that  of  Pe- 
ter's to  which  you  have  acceded,  is  the  fale  or  the  loan 
which  I  have  made  to  Peter. 

It  is  not  the  fame  ef  the  obligation  which  you  contract 
with  me  by  the  order  you  give  me  to  lend  a  certain  fum  to 
Peter.    It  is  true  that  it  has  the  fame  obje6l  with  that  which 
Peter  contra6lswithme  by  the  loan  which  I  have  made  to 
him  through  your  order :    the  fum  of  money,  for  which  you 
are  bound,  actione  mandati  covtrarhj   to  reimburfc  nte,  is. 
not  a  like  fum,  but  it  is  precifely  the  fame  fum  which  \% 
due  me  by  Peter,    and  I  am  not  allowed  to  receive  it  from 
you  and  from  him,  according  to  the  rule,   bona  fides  non  pa- 
titur  ut  idem  bis  extgatur ;  L.  57,  ff.  de,  B.  J»  But  althouj^h 
your  obligation  has  the  fame  objecl  with  that  of  Peters, 
although  the  fum  which  is  due  me  by  you  and  by  him,  is 
one  and  the  fame  thing,  of  which  Peter  is  the  principal* 
debtor,  fmce  he  is  debtor  of  it  for  himfelf  abfolutely,  and 
»you  are  ,debtor  of  it  rather  for  him  than  for  yourfiilf ;  yet 
our  obligation  is  not  a  mere  accefiion  to  kIvaX  of  Peter  \  it 
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has  a  different  confideration  fitmi  that  of  the  obligation  of 
Petert  which  is  the  contract  of  mandate  that  took  place  be- 
tween  tis*  I'hts  con%«6l  is  not  cncrelv  a  fimple  accelTory 
ct>ntra6l,  fuck  as  is  a  fecuritilhip ;  it  is  a  principal  ex- 
tract: your  obligation  which  arifes  from  this  contrail,  which 
is  an  ob]i gallon  ex  causa  mandate  has  therefore  a  confidera- 
tion  different  from  that  of  the  obligation  of  Petefi  who  is 
ny  debtor  ex  causa  mutuL 

From  thcfe  principles  on  the  difference  of  the  obllga* 
tjon  of  a  mandator  pecunia  credenJa^  aud  of  that  of  a  fimple 
Iccurity,  follows  this  difierciice  between  the  one  and  the 
other,  that  when  a  fimple  fccurity  has  paid  the  debt  for 
vhich  he  became  a  fccurity,  without  requiring,  in  making 
the  payment,  the  ceflion  of  the  adlions  of  the  creditor  again  ft 
the  principal  debtor,  he  exttnguilhes  by  tjiis  payment  the 
debt  of  the  principal  debtor,  and  he  cannot  afterwards  caufe 
the  aclions  of  the  creditor  to  be  ceded  to  him)  when  thefe 
ae\ions  have  been  extinguiflied  by  this  payment ;  for  his 
debt  being  not  only  a  debt  of  the  fame  thing,  but  precifely 
the  fame  debt  as  that  of  the  principal  debtor,  to  which  he 
has  only  acceded,  the  payment  which  he  has  madtf  has 
extlnguilhed  the  debt  of  the  principal  debtor. 

'  On  the  contrary  when  a  mandator  pecmU  credend^y  by 
the  order  af  whom  I  have  lent  a  certain  fuxxi  to  a  third  per- 
foo,  puta,  to  Peter,  reiiiiliurfcs  me  for  this  fum  ;  although  he 
has  not  req'ilrtd  the  cefiion  of  my  ac\ions  agtiinfl  Peter, 
xhf  p^ymrnt  which  he  makes  me  extinguiflies  only  his 
ow.n  ol)H^;;iUcn,  and  that  of  Peter  is  not  extinguifhed :  I 
nuiuin,  nctwiihftanding  this  payment,  creditor  qf  Peter  rx 
ccusu  hiutuiy  not  to  the  efi*e£l  that  I  may  exaci  for  my  benc- 
tit  ihc  fum  which  is  due  tr^e  by  Peter  excaiisa  mutLty  having 
airtady  bet  n  paid  crx  causa  mavduii ;  hvX  I  remain  his  cred- 
iioi-  to  the  etVeil  that  I  may  cide  tho  rights  of  this  debt  to 
my  mandator  when  he  (ball  require  me  ta  do  fo,  as  I  am 
bound  cHi^ati^mt  mcnduti  direct  j  to  cede  them  to  him.  Tliis 
wc  learn  from  the  law  2ri,  fl'.  mand,  rdbir.ianus  ait  manda- 
tor ehi  debitor  is  soheniem   i^so  jure  reum  rum  liberare^  praptfff 
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tmi/i>  ftdwia^uTti  smtm  sohit  l^  suo  nomine  ;  ideacve  tm^ndatori 
ttctianes  pntat  adversus  reum  cedi  debere  ;  althougk  he  did  not 
require  this  ceflion  at  the  time  of  the  payment. 

^  Thefe  diPTercnces  being  excepted,  the  manidtores  p^f 
\unu  credend£  agree  with  fee ui^ities  :  aliho^  the  obligation 
toritraria  mandati^  vhlch  they  coiitract  towards  him  who  has 
lent  to  another  a  fam  of  money  thro*  their  order,  is  not  en- 
tirely,  as  is  a  fecuiitilhip,  a  mere  acceflionto  the  oblige* 
^onof  the  debtor  to  whoi^  thp  fum  has  been  lent  thro*  their 
«»rder  and  it  has  its  own  confuleration^ /^ro/^r/dm  causamy  itU 
however,  as  is  that  of  fecurities,  acceflbry  to  the  obligation 
irf  thi^  debtor,  and  depends  upon  iti  it  is  valid  biily  in  the 
fame  lAanner  as  the  WJligation  of  this  debtor  is  valid}  hlan- 
dators  ihay  plead  all  pleas  in  rent,  VvUich  cotlld  be  pleaded 
by  the  debtor  id  whom  the  thing  has  been  lent  thro*  their  or- 
der {  L.  33,  ff*  defidsj.  f  he  extiriEUon  of  the  obligatlbn  of 
this  debtor,  in  whatever  manner  it  may  take  place,  whe- 
ther by  ac\ilal  payment  of  the  fum  lent,  or  byfiit-bff,  nova- 
tion, releafe,  or  tdnf\ifion>  extinguilhes  the  Dbllgatibn  of 
thefe  mandators^  in  the  fame  manner  as  it  extinguifhes  that 
of  fecftrities*  The  novel  4,  ^«  1,  has  given  them,  as  it  has 
to  fecaritics,  the  plea  of  difcufficn^  AU  we  haye  faid  df  this 
plea,  suproj  sect.  6>  art.  2,  applies  to  matldators  in  the  fanse 
manner  as  it  does  to  Securities*  .    - 

In  order  that  one  may  be  reputed  miarviat^i- peeukia  rfN 
dendMj  and  confequently  anf  Aerabie  to  me  foi*  the  fiimbf  mO-" 
.ney  which  I  have  lent  to  a  third  perfon  through  his  order,  it , 
Is  neeeilary  that  what  he  faid  or  wrote  to  me  fhbuld 
include  an  a€Uial  mandate,  by  which  he  has  required  IM 
to  lend  this  fum  to  this  perfon^  with  the  intention  of  in^ 
demnifying  me  for  it*  But  if  in  a  converfation,  I  told 
70U  that  I  had  a  thoufand  crowns  to  place  at  intereft,  and 
you  intormed  me  that  P«ter  was  feeking  to  take  moiley  at 
intereil  and  that  you  thought  the  money  would  be  faie  in 
his  hands,  thefe  expreffiious  include  no  mandate,  but  meta 
mivio^  by  which  yon  contract  no  obligation,  to  wards  ttit^ 
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according  to  this  rule  of  law :  ConsUit  nonfrauiulenti nuita  est 
^lijratioy  nisi  doius  intervenerit  j  L«  47,  ff.  de  Rc^»  Jurm 

Obfervc)  however,  that  in  order  that  advice  may  not  bind 
the  perfon  who  gave  it,  it  is  neceffkry  that  it  be  given  bonafdc ; 
therefore  the  law  adds,  nisi  dolus  intervencrit :  for  if  you 
knew  that  the  affairs  of  Peter  were  deranged  when  you  ad- 
vifed  me  to  lend  him  money,  this  would  be  a  fraud  on  your 
part  which  would  bind  you,  at  leail  in  a  moral  view,  to  in- 
demnify me  for  the  lofs  I  ihould  fuflain  by  the  infolvency  of 
teeter. 

Tou  might  even.be  holden  to  be  bound  thereto  in  foro 
le^iSf  if  I  had  evident  proof  that  you  •were  well  acquadnte^ 
w'liti  his  circumilances.  Likewife,  we  ought  not  to  take  for 
a  mandatum  credetuU  pecuni^  what  is  only  a  recommendation. 
•  Thus,  if  you  iokl  me>  *'  Peter,  our  common  friend,  wants 
^'  to  boiTow  ten  piiloles  from  you,  I  recommend  him  to  you ;" 
thefe  Ttorda  contain  no  mandate,  but  only  a  recommenda- 
6on>  which  is  not  obligatory ;  L.  1^,  §•  13,  ff.  mand* 

It  would  be  otherwife  if  you  had  faid  to  me  :  ^^  Peter 
<*  Mants  tenpiftoles,  I  cannot  now  conveniently  lend  them 
.  *'  to  him,  I  pray  you  to  lend  him  that  fum  for  me."    This 
Is  an  actual  mandate. 

In  order  that  a  mandator  pecunia  credende  may  be  obliged 

to  indeinntfy  you  for  the  money  which  you  lent  to  a  third 

perfon,  through  his  order,  it  is  necefiary  that  you  ihould 

have  confined  yourfelf  llriclly  to  the  terms  of  the  mandate ; 

diiigcnter  emm  fines  mandati  custodiendi  sunt ;  L.  5,  ff.  mandm 

If  then  you  have  done  another  thing  than  that  which  is  con* 

tained  in  my  mandate ;  puta^  if  I  had  directed  you  to  lend  a 

film  of  money  to  Peter,  and  you  have  given  it  to  him  on  a 

'  contradl  of  annuity  ;  aut  vice  versa^  if  1  had  dire6led  you  to 

give  it  to  him  on  a  coutra6l  of  annuity,  and  you  have  lent  it  to 

'him,  I  fhall  not  be  bound  to  you ;  for  a  contra£t  of  annuity 

.  and  a  contra6l  of  loan  being  different  things,  it  cannot  be 

faid  that  you  have  done  what  was  contained  in  my  mandate. 

If  I  had  given  you  an  order  to  lend  a  certain  fum  of 
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money  to  Peter,  pmoy  five  hundred  Uvrfts,  and  70U  kut 
bim  fix  hundred  Uvre%  the  fum  of  five  hundred  livres 
mentioned  in  Biy  mandate  heing  included  in  that  of  fix  hun* 
dred  livres,  which  you  lent  himy  according  to  this  rule  of 
law,  wn  eo  quod  plus  sky  semptr  intst  1st  minus  ^  L.  110.  fT. 
de  Rcgu  Jtir*;  it  is  proper  to  iay  that  you  have  done  what 
was  contained  in  my  mandate,  and  confequently  I  am  bound 
to  you,  obiigatione  mandati  contrarla^  for  Peter,  to  the  amount 
of  five  hundred  livres.  With  regard  to  the  remaining  one 
hundred  livres,  as  you  have  in  this  refpeQ  exceeded  the 
limits  of  my  mandate  I  am  not  bound  to  you  for  this  over- 
plus. 

> 

Vke  versOf  if  you  have  lent  to  Peter,  a  kfs  fum  than 
the  one  mentioned  in  my  mandate,  I  am  bound  to  you  for 
Peter ;  for  you  have  executed  my  mandate  in  part* 

If  you  have  done  indeed  what  was  mentioned  in  my 
mandate,  but  not  in  the  manner  which  I  prefcribed,  I  ih^ll 
not  be  bound  towards  you*  For  example.  If  m  the  order 
which  I  gave  you  to  lend  a  fum  of  money  to  Peter,  it  was 
mentioned  that  you  fhould  require  pledges  from  him,  which 
you  did  not  require ;  or  if  it  was  mentioned  that  you  fhould 
procure  him  to  bind  faimfelf  before  a  notary^  in  order  that 
I  might  have  a  lien  on  his  lands ;  and  you  only  took  his 
note.  Inthefe  and  like  cafes,  I  fhall  not  be  bound  to  you, 
becaufe  you  have  not  done  what  was  mentioned  in  the  ot*der 
which  I  gave  you;  L.  7,  Cod.dejidejm 

Contray  vice  vtrsOf  if  I  had  given  you  an  order  to  lend 
Peter  a  certain  fum  of  money,  and  to  take  only  his  note, 
without  requiring  any  pledge  or  a  fecurity,  and  you  caufed 
him  to  bind  himfelf  before  a  notary,  or  required  from  him 
a  pledge  or  a  fecurity,  I  cannot  in  this  cafe  complain  tliat 
you  did  not  confine  yourfelf  to  the  limitR  of  my  mandate  ; 
for  you  have  done  what  was  mentioned  in  it,  in  lending  to 
Peter,  the  fum  of  money  which  I  hadrequeftedyouto  Ien<f 
bim  ;  and  as  what  you  have  done  befides  cannot  be  other- 
wife  than  advantageoiu  to  me,  I  cannot  complain  of  it. 

If  I  gave  you  an  order  to  lend  a  fum  of  taoney  ra  Pe* 
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ter  ab^totelff  and  in  lending  it  to  Mm  you  have  granted 
him  a  certain  time  to  pay  it  ini  or  the  liberty  of  paying 
(pmething  elfe  inftead  of  it,  I  ihall  not  be  bound  to  >ou; 
for  in  granting  him  this  you  have  eatcee4ed  the  limits  of  mf 
mandate*  I  only  bound  myfelfi  actione  mandati  conuaria^  to 
reimburfe  you  lor  the  fum  which  I  had  given  you  an  order 
tolendhims  provided  you  placed  youtfelf  in  a  fituation^ 
to  cede  to  mei  after  I  ihouid  have  reimburfed  you  for  that 
fum>  fuch  actions  as  would  have  enabled  me  to  require 
Ihe  fum  from  Peter^  as  foon  as  I  pleafed,  without  his  be* 
ing  able  to  "give  me  any  thing  elfe  in  lieu  of  it:  thus  as, 
by  the  terms  which  you  have  granted  to  Peter,  you  have 
difablfd  yoorfelf  from  ceding  fuch  actions  to  me,  .1  am 
got  bound  to  you  Cor  the  loan  which  yeu  i^ad^  to  Peter. 

On  the  contrary,  if  I  had  given  you  an  order  to  lend 
to  Peter,  a  certain  fum,  and  to  give  him  a  certain  time  to 
pay  it  in,  and  you  lent  it  to  him  without  giving  bim  any^ 
time  to  pay  u  in,  I  Ch^I  be  bound  to  you  for  this  fum^  but 
you  will  not  hav<i^  a  ri^ht  to  demand  it  from  me  till  after  the 
time  mentioned  iu  lay  mandate «  1  cannot  complain  that 
you  did  not  grant  to  Peter  the  time  mentip^e^  in  my 
mandate .3  for,  provided  you  have  no  right  lo  inquire  it  from, 
^e  before  the  expirat  on  of  that  time,  it  is  indifferent  to  me 
whether  you  may  dcaiaud  it  fgonev  from  the  priuqipal  d%h\^ 
tr  or  not^  . 

Of  the  obligation  of  principals^ 

We  fhall  fee  under  this  head,  I,  in  what  fenfe  princi- 
pah  accede  to  the  obligation^  refulting  from  the  contracla. 
of  their  agents,  md  in  what  they  ditfer  from  other  accelT- 
ory  debtors.  II.  In  what  cafes  the  obligation  of  thefe  prin- 
cipals takes  place.  HI.  We  ihall  fpcak  of  the  effeas  of 
Jhis  obligation.  IV.  Oithe  obligation  of  principals,  acctflbiy 
to  the  obligations  which  rcfuU  from  the  torts  of  the U 
agents. 
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|.   I. 

Jn  taAo*  sense  principals  accede  toihe  obltgations  resttltrr^  from 

'    the  contracts  of  thetr  agents* 

447.  When  a  merchant  has  committed  to  a  perfon  the. 
management  of  a  trading  houfe  or  the  command  of  a  veflcl ; 
and  likcwife,  ^hen  the  king's  farmers  have  committed  to  a. 
perfon  the  dire6lion  of  a  branch  of  the  revenue,  in  all  the 
engagements,  which  this  agent  contrails,  even  in  his  own 
ihme,  relative  to  the  afiPairs  he  is  entrufted  with,  he  binds 
himlblf  is  principal  debtor,  and  he  binds  at  the  (kme  time 
bis  principal  as  an  acceffory  debtor :  for  this  principal  is 
preftiin^d,  by  the  authority  which  he  has  given  to  his  a- 
gent,  to  have  agreed  beforehand  to  all  the  engageoientft  he* 
Qicrald  contract  relative  to  the  affairs  he  intruded  bim  with, 
and  to  have  made  himfelf  anfwerable  therefor.  ' 

^  '  Theife  principals  are  acceffory  debtors  of  a  different* 
tLind  from  fecurities  and  mandatores pecuniae  credenda*  Thef^,^ 
ordiiiarilyy  in  acceding  to  the  obligation  of  the  principal 
debtor,  bind  themfelves  for  the  b^iiners  of  the  principal  deb-*^ 
tor,  and  not  for  their  own*  On  the  contrary  a  principal, 
ja  acceding  to  the  contracts  of  his  agent,  tranfadls  his  own' 
buiinefs  rather  than  that  of  his  agent*  If  in-the  contra6fy 
of  the  agent,  the  agent  is  looked  upon  as  principal  debtor 
and  the  principal  as  an  accelfory  debtors  it  is  only  becaulb 
the  coptrafl  is  made  with  the  agent ;  the  principal,  who 
often  has  not  even  a  knowledge  of  the  contra^,  accedes- 
to  it  only  by  the  general  adherence  which  he  is  holden 
to  have  given  beforehand  to  the  contrails  his  ag<;nt  was 
to  make,  when  he  committed  his  bufmeft  to  him*  But 
thefe  contracts  of  the  agent  are  rather,  the  bufmets  of  the 
^incipal  than  his  own :  while  fi;curit}^s  and  mandatore^ 
pecuug4  credcnd^  ought  to  be  indemnified  by  the  principal 
debtors  for  the  obligations  ^irhich  they  contra6l,  it  is  on  tb«' 
contrary  the  principal  who  ought  to  indemnify  the  agent.  ^ 

^•11. 

fn  nvhat  cases  the  accessory  obligation  of  princtpfils  takes  pfaee^ 
'448*  In'  order  that  thi^  acce&bry   obligation'  of  "tVe 
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priacipal  may  take  place,  it  is  requlfite  that  the  agent 
ihould  have  conti-a^^ed  in  hia  own  name,  although  for  the 
affairs  of  Ibe  principal :  }>ut  when  he  coDtra6\s  in  his  ca- 
pacity of  factor  or  attorney  of  his  principal,  it  is  not  he 
vrho  contracts,  it  is  the  principal  who  contracts  throu{^h  his 
intervention ;  suproy  n.  74 :  the  agent  in  this  caft  does  not 
bind  himfelf.  It  is  the  principal  alohe  who,  through  the 
interveniion  of  his  agent,  contra6ls  a  principal  obligation. 

When  the  agent  contracts  in  his  own  name,  in  order 
that  he  may  bind  his  principal^  it  is  requifite  the  contra6l 
fhould  relate  to  the  bufinefa  which  is  committed  to  him, 
and  that  the  agent  do  not  exceed  the  limits  of  his  commlf- 
ilon*   L»  1,  §•  7 1  tit»  12,  de  cxerc*  act. 

Such  are  the  contracts  of  fale,  or  purchafe  of  goods 
made  by  an  agent,  in  a  trading  houfe,  the  purchafe  made 
by  the  mader  of  a  veifel  of  the  things  neceffary  to  the  re« 
pairs  or  fitting  out  of  his  velTel,  &c« 

Money  borrowed  by  an  agent  is  alfo  prefumed  to  have 
been  borrowed  for  the  buiine£s  which  is  committed  t*  him*, 
when  the  contra£\  contains  a  declaration  of  the  caufe  for 
which  the  money  is  borrowed,  and  this  caufe  a6lually  re«^ 
lates  to  the  bufineis  committed  to  the  care  of  the  borrower*. 

For  example.  If  the  mailer  or  fupercargo  of  a  veiFelt 
after  a  ilorm  or  fight,  during  which,  the  TelTel  has  fuffered 
Aittcb  injury,  puts  into  port,  and  borrows  money,  declaring 
that  he  wants  it  to  repair  the  veflel,  the  owner  or  principal 
wh&  employed  him,  will  be  bound  by  this  loan. 

It  wou  Id  even  be  holden  that  the  owner  or  principal 
is  bound,  in  fuch  cafe,  even  if  his  agent  had  wailed  the 
money,  and  failed  to  employ  it  on  the  vcffel,  if  the  want 
he  was  in  was  probable,  and  the  fum  borrowed  was  not 
much  above  the  fum  neceffary  for  the  purpofe  for  which  it 
was  declared  to  be  borrowed  |  L*  1,  ^  8  &  9  ^  L.  l^^rincip^ 
t^  ^.  1,  if*  (ir  cxerc*  act* 

Agents  bind  their  principals  as  long  as  their  commif- 
fion  continues;  and  it  is  always  holden  to  continue  until  if 
berevoibcdj  and  until  the  revocation  be  publicly  known* 
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Although  regularly  evefy  tnandftte  temitnates  with 
Ihe  death  of  the  mandator ;  yet  it  has  been  eilablilhed  for 
the  convenience  of  commerce)  that  the  commiffioiiof  fuoh 
perfons  fhould  continue  even  after  the  death  of  the  mei^ 
chant  who  employ^  them^  until  it  be  revoked  by  the  heir 
or  other  fuccelTor :  and  in  contra£Hng  in  regard  to  the  bu- 
finefs  which  was  committed  to  their  management)  they 
bmd  the  heir  of  the  merchant  who  employed  them,  or  his 
vacant  eftate  if  he  left  no  heir;  L.  17^  §•  2.8c  3,  U,  ff, 
instiu  acfm 

For  the  fame  reafon,  the  dire6lor  of  an  of&ce'offinancei 
binds  the  fuccelTors  of  the  financier  who  employed  hhuy  as 
long  as  his  comttii(iion  is  not  revoked. 

5.  III.       ' 

Of  the  effect  of  the  accessory  obligation  of  the  principaf* 

449.  This  obligation  extends  to  all  that  is  contained  ill 
the  obligation  of  the  agent :  it  depends  upop  it,  as  all  aC* 
CeiTory  obligations  depend  on  the  principal  obligation  to 
which  they  accede  :  therefore  this  obligation  of  the  princi- 
pal  Is  extlnguilhed,  when  that  of  the  agent  is  extingtiilhed 
by  payment  or  novation,  L.  13,  §•  !>  fT.  de  tnst*  act*  or  iH 
any  other  manner  whatever.  Tlie  principal  may  avaH  him- 
felf  of  all  the  pleas  in  rem  Or  to  the  a6lionj  which  the  agent 
might  have  pleaded.  He  cannot  take  advantage  of  any  de* 
feci  in  the  obligation  of  his  agent,  ariiin|<  from  any  inca* 
pacity  of  that  agent :  for  the  principal  who  employed  him 
cannot  argne  a'^ainft  his  own  a6t  and  the  choice  which  he 
made.  Therefore,  although  a  minor,  in  contradling^  does 
not  bind  himfelC  validly)  tie  quidem  naturalitery  tmlefs  quatcm 
nus  locupletlor  foetus  est^  and  confequeutly  fecurities  cannot 
Intervene  for  him ;  yet  ivhen  a  merchant  has  entrufted  bii 
affairs  to  a  minor,  he  is  liable  institoria  actione  for  ail  the 
obligations  which  refult  from  the  coiUracls  of  the  minor^ 
without  being  allowed  to  plead  the  nonat^e  of  the  contra£l» 
or.  PupiUus  hutitor  obligat  eum  qui  eum  preposuit^  institoria 
actione  5  quoniam  sihi  imputart  iftiet  qui  eum  pntposuit  /  Lf. 
7«  )./[if«  ff.  dt  inst.  act* 
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'7 

Tha  fow  ff.  rftf 'c^.:j^ Off*  fa>^  farmajly- that  attolnof 
it^D^Qt  bi&d  himfelft  lur  tfiid/iH  nsturcdber*  I  knpwj  howeyef^ 
Abat  there  are  fiOntrary  «!pi^ioB«»  We. have  fc^iowed  than 
4|C  jGujas*  See  in  Pond*  J^s^,  a  {choliumy  after  n*  17  of  the 
titlt  4^M4^  aiu^  19  HFfaiph  vm  reteJLed  at  Ic^b  the  reaibo^ 
on  which  this  opiniiMi' to  ^ftaMifl»^d  aj&d  the  ohje^on^  »• 
^iail'hk'  By  natural  DbUgation  we  tnean  that  whieh,  in 
faro  kgiSfiti  recogniaed  as  a  natural  obligation  and  has  jurii 
ejfectusf^  fiarjnre  do  not  deny  that  a  minor  pwiertcui  proximtis^ 
if  he  knows  wliat  he  is  doing  may  bind  himfeif  in  fat0 

Cujas  fays  that  the  law  12^,  dc  Picri.  <?iA  which  hbl<h 
that  fecurities  may  intervene  fcr  an,  infant,  muft  bQ^und£C<> 
flood  of  the  cafe  in  which  hf  has  been  benefited  by  the 
contract* 

450.  With  regard  to  the  extent  of  the  a6llon  institoria^ 
Which  refults  from  the  acccffory  obligation  of  pHncipals,* 

fome  difference  is  to  be  obferved  between  them  and  fecu- 

►  •  - 

titles. 

;  Whett  feveral  merchants,  or  ieveral  of  the  king!3 
jtrmers-general,  have  entrufled  a  perfon  with  their  coixi- 
jnerce,  the  command  of  a  veflel,  or  the  dire6Uon  of  an 
of&ce  of  revenue,  they  are  liable  in  salidum  for  the  obliga- 
Jions  of  their  agents  L.  1,  §./».  &  L*  2,  ffi  dt  exerc.  act,j 
upd  they  are  not  entitled  to  the  plea  of  divifion,  which  is 
jgr^ted  to  fecurities.  There  is  the  moVe  reafon  for  its 
being  fo  with  us,  as  in  our  jurifprudence,  partners  are  li- 
ftble  in  soiiduntj  for  all  the  engagements  relative  to  the 
t>artnerfliip^ 

451*  Securities,  and  even  mdndatores  pccufifa  crcdend^^ 
have  the  plea  of  divifion,  which  was  granted  them  by  the 
novel  of  Juflinlan,  of  which  wc  have  fpoken  supra^  sect,  6| 
cru  3,  betaufe  they  have  contra^led  their  obligation  rather 
far  the  bufinefs  of  tlie  principal  debtor  tlian  for  tlieir  own  i 
but  the  obligation  which  a  principul  contl'dcls  ck  rontractM 
institoriSf  being  an  obligation  which  the  pvincipul  contrails 
for  his  own  bufmefsj  he  has  not  the  benefit  of  the  plea  ot 
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find  givcp  k&m  vioatlr  m  ^af  t  biUMi<dm  «i^  tte  c«e<^r 

•iiglilt  ifitber«|Ukeiii{ttbeiimetf(fMytMatiMmak 
a  V^M  oCiiiA  avails. 

tttUjir  adviiKUiice  to  tife  tlWtiet%  iMF  ^Iffeki.  »it  i»- ^hvt  bf-aiT. 
cH&rgili^  ihcttfttve*  fpm  the  eH^ilgtHfiK^  cfoiii»ia^% 
the  maaer,  to  whom  they  gave  the  coiAfrnfttd  iorf  tWeb' 
veflel,  by  abandoaing  ta.  tHe  creditors,  the  vefiel  and 
freight* 

L IV.        •  •    '       •         •   •• 

icy  Mtf^  mccassorj  M^diion  of  principals  *resiiiting frim  't%e  torti 

'  of  th^ir  Qgents* 

,  453.  It  tsjiQtoplyv  hj' jRo^tracliag,  that  agents  bi^d 
their  principal*..  VVhoever  .lia^<,onj^pBUttcd.'tp.n  pcrfon  aijf 
funaion,  is  an^^crable  for ;t^e.^-ts  j^ 
ills  .agent  is  guilt^',  of  M3jtl|lc  cxerf  ife ,  oC4Jfft.funaton^wiu€h 
is  coramltteil  tu.'hioi.r  ^  ,5,  ^,^  /b^  ffl  ii?!wf .:  Off.  ^d  if 
there  be  icycrai  priueip^U  tW>:,arc.ali[.,bottndia  r^^ 


nouit,  Were  to  injure  ^^'«;ke^Pe,^of yjfc  i^^l^^.per 
Ion  or  -propeVty,  the  Kih^j's  Tirmei's-genttfal  whp'cmnioyed 
him  arc  bound  by  his  torf,  jand  4re  liable  Tor  the  dUmaees 
to  which 'their 'agetit  WilV  be  Gondemned,'  'iaVing"  their  ie- 


funcYions,   they  would  not  be  IrUble  for  It. 


•gattottitf 

'Itetttenai-to'all  rlkth'coAuihe^Ynl^cVri^^^^  ' 
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Itgatikm  for  the  damageft  dae^  to  the  perfon  agakA  wlieta 

'  the  tort  has  toetl  comioitted;  hufc  the  pmiicipal  is  bmmd 

i<ndf  xtviUteri  although   the  pei^m  who  'committed    the 

tqrti  be   conftrainable  by  the  imptlfooBieot  of  his  petfimm 

The  principals  .caj^not  oppofe  to  the  adUoB  refulting  from 

the  tortf  the  plea:ofdivifieB,  nor  that  of  diSbuffion;  Ihcj 

«ay  only,  when  they  pay,  reqMire  the  ceflbn  of  the  crcdl- 

'lorsi^ons. 

^.  V. 

Of  heads  of  families  and  masters^ 

454.  'Another  kind  of  acceiTory  oblig^iton  is  that  of 
-iieads  of  fianilies  who  are  refponfible  for  the  torts  of  their 
minor  children  and  wives,  not  preventing  them  when  they 
had  it  in  their  power  to  do  fo* 

They  are  bolden  to  have  it  in  their  power  to  prevent 
'the  tort  when  it  was  committed  in  their  prefence.   If  it 
was  committed  in  their  abfencci  we  are  to  Judge  fron 
^circtrmftancesi  whether  they  had  it  iti  their  power  to  pre- 
sent it.     For  example*   If  a  boy  had -^quarrel  with  his 
comrade  and  womided  him  with  his  fword,  even  in  Ithe  a)> 
fence  of  his  father,  the  lafl  may  tie  lifiblc  for  the  tort,   as 
havitkg  had  it  in  his  powtr  to  pttv€tkt  it ;  which  he  might 
^liave  done,  hj  not 'permitting  his  fbn  to  Wear  a  fword,  cI- 
-^peclAlly'lfhe  was  of  a  quarrelfomc  temper. 

*Si  'what  is  faud  here  of  a  father  extends  to  a  mother, 
'when  after  the  death  of  her  huiband,  Ihe  had  th^  management 

of  htfr  children.    It  may  likewife  be  extended  to  fchcolmai- 

.  I.J'  • 

*ters,  |Jreccptors  and   all  thofe  who  have  the  care  ofchii- 

"drcti^  '  • 

^  .  456.'  jMafters  pxt  al(b  liable  forithe  torts  of  their  fer- 
vahts,  hot  preventing  them  when  they  had  it  in  their  power 
lo  to  do.  t         . 

-;r-: )  ?^ty.W?  W^9  liahilfilbrrthe  torts  which  they  could  not 

^pr(;^nt,,.wl>ca  ^ir  fcrvanjs^  coramitt<jd  them- is  the'  fer- 

vice  in  which  they  were  employed.    For  example.    Ff  your 

•   coachjpan,  in^iviii^  your  carriage  brutally,  carele^ly  or 
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fimMf  litUe'  for  it ;.  faiMig  yoiir  reci^ofi^  iftSf^  ^^  "^bf^ 
fotbe  princ^Al  Mktor*  ..  «...;/ 

Ksads  of  families'  and  niRfteiis  ave  not.lidUe  for  :t)MP 
engagemciits«eQiitrft6tedJ>y  their  children  or  ienai^t%iui*r( 
leSi  'it  ht  pro>r«d  that  tbey  comiailtttd  and  enttsfted  focbr. 
dKldrett  or  !eryanl»  wilh  fome  bufinaik  to.  wiiidii!the£B^cop»^ 
gagements  relate*  :  .  '  .  -...r  a-jt 

Forcxahipfcv  If  it-were'proVcd  thatl  am  iatthfthabic 
of  paying  ihop4(eaperB  for  the  prorifibos  ddli««te«b  t9  tof^^ 
daughter  or  fervant,  a  (hop-keeptr  will  be  authorifed.tfi^db^ 
iftand  payment  ^vom  me  for  t}ie  provifions  wbich  my  dan^h- 
ter  or      rrant  bought  from  him>  in  my.^iame;  uple&j  (^ 
c^uM  prove  I  had  gjven  hiqi  notice  ivot  to  furnifh  an^.,  or 
vrhat  bad  been  taken  exceeded  by'  a  great  deal  what 'Was 
nece^ary  for  the  ufc  of  my  family^    If  the,  fliojp^keepcp  fails 
ijiproviag  this,  I  ought  to-  be  difcharg^d  from  his  demand,, 
on  my  f wearing  that  when  I  feiit  my  daugfitcr  or  fervant^ 
for  provifioQS  I  gave  them  money  *fb  pay  fcr  thcjJi.*/<f rjr 
du  Journal  dft  Audkncesj  voL  5» 

Sscrsov  IX.  anilastJ  . 
-  (Added  in  this  new  Edition*.) 

Cf  the  pact  C03»STITUTA»P^CUNIJEV         ,  ,    .     . 

We  omitted^  w  the*  fisft  cdkipn  of  t^is.  wo^ ,  to  tircfli^ 
xA  i\ic  ^vEitxmstbut^ penunkt^  aj>dof  thcobjigatiop  refM^ting 
from  it,  whidihioa-itopneran  acceffory  o})lig^tion,^  fm.ce; 
ft  is^addedto  aprior  ebligatipn  ai>d  is  Gontijj£ie4>.^onry^ 
t&  ftraigthei^it*    We  ihall  ^ak  of  it  hcr^.  .  ^        , 

1.  TYit  ^^^  constitutit  pecunU^  among  the  I^mlMi  vas, 
to  agreement  by  which  one  aflftgoedtcvacrfd^tor,  a^cer- 
iWin  day  or  tiroe^  within  which  hepp>mifcd  i.o  p^y .!"«  i  dim 
SffivtruUt  peiunis  cmistitucbat.  This  is  the  rcfult  of  the  terms 
of  the  edi^lcftf  con^titittspeeunia* 


^■-^ 


^^m 


•  This  section  h  numbered  s^paratefy^  in  crder  that  the 
numbers  of  the  second  xmiumrmttj  bi  cotformabU  to  thoii  9/thg 
frst  edition*' 


.,4 
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ttivWe  lableB,  nHdMlMiM  othar^iM^U  of  the  FumMdtr 
ufed  for  all  Uitiigs  corporeal  as  weli  a»  SMeerpofeal,  irliich 
ooiiftitute:fMto|ieist|r«  and  wUfih  1*19^  bo  tfae.  obfeA  oC^bli- 
gflStioor;  iVoiiiif*  mmim.mm ^nm,  kitp$€tM$0.0nntW9  9€i  gm^ 

Mignifitari  Proadus  ait ;  L«  4*  ff*  d*  tiu 

*  t  AocimliitgtacMr  ]i^fbr\idetteo>  tfe  po£l  ^^ip^rSiitf  ^ 
cl|i/»«lafftmiil9f>  bo  defined  an  a|^rcf  mi^  i>^  vbich  ono 
pt^Wfe^  to  a  ts€A^6t  tor  pay  Jbim* 

"/  2;  Tbb  proniifc  may  be  mai«  to  oiie^9i>wiicr^or  o^ 
to  that  of  another. 

."V91ie^  oncV  t>y  tVts  pact,  f  romiftfe'tb  h!s  own  creffitdr 
to  My^  him}  these  a/if<s  a  neW*  obligation  whrcS  <iocr$  Tiot 
d^(\iroy  <he  fifft,  by  Wtiich'  he  %a8  bound,  but  accedes  to 
it,i  ^ijidij^y  th^it  muitipUcation  of  pW'igatioiiytJic  ri|ht  of  Ite 

In  this  tke  right  refuUing  from  a  pctfonal  claim  iiC^ 
fers  from  that  of  dominion  and  property.  When  I  have,  by 
virtue  of  any  tijlp,*  tfw^inion  or  property  over  a  certain 
thing,  1  can  no^  more  ic^uire  tMa  doitrhiion  or  property  by 
virtue  of  any  other  thlc.  Spmrnium  twu  p^fk^^  nisi  rx  un^ 
gyafh  cohtlr^cri :  \m^  ^*  ♦» if.  ih  cf9fJf»ssm 

pA'the  •  eoiitrtiry,  ythouf^  I  bt  aYroady  creditor  ofn 
certain .  thiii^,  by  wttre  of  m  fttk,  4  may  fUli  afterw/irdfis 
bfccomfc'ctctfitorbf 'the  fame  tbJhg^  tiOi^  from  th«  fnfn^ 
debtor,  who  m^f  bit>i  koifetf  artew:  to  give  it  to  roe*  or 

Paul,  Ih  t.'  IS9,  ff. dt  Re^*  ^r^^Aferves  this  iiGerepc© 
between  the  right  ^  of 'dmAkiirfn  an<V  the  rigkt  of  p^rfo;naI 
cUim :  tiiih  wf  ex  plurtbas  cmisis  idem  nM^Mbfri  poUst^  ha 
ex  piuribus  causis  idem  potesi  nostrum  <Mf« 

.  3.  .Of  vhftt  ufe,  will  it  be  alkecf,  may  be  to  the  creditor 
tfiis  now  obKgadoa  coairaacd  by  the  principal  debtor  to% 
wards  him  by  thti  pvia  constitute  pecuvi^?  It  is  ufcful  to 
ktmbothin/^roc(m^fi<afi-t  BXidin/Bro le^is.  Ij^Joroconscuvtie, 
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th^  mocc  the '6bUg;atifAift  of  .the  dcbtcfr*aMiiiiiUrpli^t|^ 
greater  !•  theinfidelity  oa  his  pM  i£  hm  &iU  in  diCc^iaa^' 
jog  them;  and  confequently  the  iirongcr  istlie  eight  of  tttQ< 
creditor  to  erpcdtthe  perf^maDce  of  t^etfi*   ln/p^Qie;g^Sj 
when  the  obliipaioD  ^ f  ^^  idifbtor^  who.  by  4hift  pa&  had 
pt^nUljBd,|o  bis  €re4itor  to  pay  hini}  1^9  %  laopf^  i)^ tinraJi . 
o^tigatioiit  fucb  ^^.^ff^po;  at  R^sie  aU  tbofe  which  ^ter^. 
fi^iv^d  of  ^jjifi,  pa£t^  unclothed  wkb  |ha  iprmali^ie^  of: 
a  -fti^MlAtVDa  i  it  is  ji^icU^t,  in  this  c^e>  ti^a^  th^  obJlgatmi^ 
which  thedefaptor  coHwadWd  bf  Xhe  pa£i  conuiu^4t  pfcvmt^ 
^aa  very  ufeftii,  fin^  it  ^ave  hlip  aa  aflion  wjtu«h  the.  firJOk. 
did  uou    The  degree  f>f  tofidelity  which  thc^^  i»  in  viplav 
ing  repeated  obligatioipst  induced  the  Pr»tor  to  give  an  aM>- 
tion  agaiuft  the  debtor  to  compel  him  to  perform  the 
obligation  ariling  from  this  pa6\:    ^uoniam  ^rave  est  fdgm^ 
fatkre;  U  U  ff-  dc  pcc^  CQnsU 

When  the  obligation  of  the  debtor?,,  who  by  this  paQ^ 
bad  promifed  to  his  creditor  to  pay  him^  was  a  civil  obli»; 
gationy  which  gav(  him  an  af^iont  the  obligation  and. 
aaion  which  refulted  from,  thi*  pa6t  were  not  indeed. 
AeceflUry ;  the  pact  however  wa»  not  ufelefe,  and  it  feems  it 
intclNe^ed  as  well  with  regard  to  civil  obligations  aa  witl^ 
regard  tonatitral  obligntipni :  Dthitum  en  quacumquc  caus^ 
consthui  potcsh  e^quocumqve  contractu^  t^c.  .L.  1,  5-  6,  ^'f'f^ 
d^  cv«#i.  p€€.  Tbi^.  Pf  ^  va»  *^^f^^  ^  determining  the  .time 
withilk  which  payment  waa  to  be  madet  when  none  was  ex- 
preffed  by  the  oootraS^ :  and  this  determination  ferved,  ac- 
cording to  the  principles  of  the  civU  la>y,  to  put  the  debtoij 
in  arrcar,  de  JHre.,  by  the  lapfe  of  tim^  aJoiite>  ^^cn  he  did 
not  perform  hi*obligati(4n:  while,  wbcp  no  time  was  deter- 
mined,  the  debtor  co^ld  be  put  in  acrc^r  onl)[  by  a  iudiciaj 
dfemand* 

4.  Even  in  the  cafe  in  which  the  creator  would  have 
90  occafion  for  the  padl  cimstkutM  ptcunU  to  fix  the  time  oj 
payment,  which  waa  already  fixed  and  determined  by  the 
cohtraa,  Ulpian  decides  that  the  paa  migbt  be  of  Dme 
UtiUtjr :  SUs  qui  i:f  jure  chiH  55*  Fr^tarh  dekdnt.^dum #a 
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obUgotttti  an  emsti9$aido  thmafur .  • » .  •  habet  uiiiikttemy  vt  fSP 
dir  Migatus  conttitncndo'se  ^eat^em  die  saiufufuHt  ttneaiur ;   I^ 

To  undcrftattd'fn  iflnrt'tW* 'tttiBty  im^t  ronfift,  ve 
ought  to  refle6l  lliat  accorflbip^o  the' prirtrf plea  of  the  an- 
cfcnt  Roman  lafWT)  a^fiion!*  dcperfdcd  on  etnfcaH-KfiHg  fcr- 
mAilas,  the  feaft  ncgle6t  of  Vhieh  eattfl&d  Hie  adioft  to  faiK 
If  wa^  eonfequc^tly  tifcM  to  have  feveM  sibAions  for  a  debt 
ofthefiine  things  -fo  that  \f  by  any  ftttiH  one  ef  them 
fa&ed,  the  creditor  mii^ht  ^ef(^'to  ansther.'   Henct  akho* 
the  obligation  vna  a  eiHI  obligation  which  gave  tin  «6lioir' 
to  the  creditor,  the  pa6t  constitute  pecunUfWliKh  gave  ^ 
new  aCUoni  was  not  altogether  ufvlcfsr 

5.  The  pa6ls  constitute  pecuniJt  which  Iiad  for  ol>je£l 
to  Sctermme  a  certain  day,  or  a  certain  time  within  which ' 
one  bound  himfclf  to  a  crediioi'  to  pay  what  was  dne  him> 
«re  hot  much  in  ufe  amohg  list  for  ibts  iktermination  of 
the  time  within  which  payment  ought  to  be  ikiade,  whichr 
according  to  the  principles  of  the  civil  ktw,  was  ufeful  to 
the  creditor,  that  the  debtor  miglit  niore  eafily  be  put  iiv 
arrear«  is  ordinarily,  according  to-  the  principles  of  our 
JQi^fprudence,  of  no  ufc  to  the  creditor;  fmce  in  iMir  prac- 
tice, whether  there  be  a  time  of  payment  or  ik>I,  the  debt» 
^r  cannot  ordinarily  be  put  in  arrear  without  prvcefe. 

^hcre  are  however,  among  us,  certain  agrtemtnt^ 
^hicb  may  be  called  pa6ls  ctmstlfittg  pecunie^'hy  whtcikone 
promires  to  pay  to  a  creditor  what  h  due  him.^  Such  are 
thofe  by  which  the  heirs  of  a  debtor  give  a  t^ew  title  to  the 
cre'ditor  and  bind  thtmfelrcs  to  pay  what  they  owe  him  in 
tlieii;  capacity  of  heirji.  The  new  obligation  which  refults 
irom  ibch  an  agreement  is  ufeful  to  the  creditor,  fmce  it 
gives  him  the  right  of  proceeding  dire6lly  agaiaft  thofe 
heirs,  which  l>e  had  not  beCutc* 

We  (hall  fee,  on  this  pa6l,  !•  what  is  ncftffary  t^ks 
validity ;  II-  whether  it  neceffarily  includes  a  time  wtthirt 
.which  the  payment  is  to  be  made ;  III.  whether,  by  this 
pa£V,  ofl^may  bind  lumfelf  to  more,  to*,  jinotlier  thing,  or 
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in  a  different  manner  than  hj  the  Mk  eMigatio»;  IV. 
what  is  the  nature  of  the  obligation  which  refuhs  6mu 
this  paCU  We  ihaJl  fpeaht  in  a  fifth  paragraph,  of  Che  pa6t 
by  which  one  promifc;*  to  a  crcdiiur  to  give  him  certain 
iureties* 

u.  . 

0/  Vfkat  9S  meessBy  tj  the  valiJitj  of  the  pfStci  conftitnf^ 

pecunis* 

6.  It  refults  from  the  definiiion  which  we  have  g^iven 
"^of  the  pact  constitute  ptcunUy  that  it  fuppofes  the  prc-exi(l- 

ence  of  a  debt  which  is  promifcl  to  be  paid  to  him  who  Is 
the  creditor  of  it*  lUiereCbre  if)  through  error,  I  have  a« 
•  -grerd  to  pay  you  a  certain  ium  which'  I  thought  was  due 
youby  myCcIf  or  another  ;  the  error  being  fince  difcovered, 
you  'cannot  require  the  payment ;  becaufe  the  pa6t  is  void, 
lor  want  o£  a  debt  which  may  be  the  foundation  of  it : 
HaeteuMs  constitutifm  valebitj  U  quod  ^aiistituitur  debituM  sh  ; 
L.  11,  ff*  (/<?  const*  pec. 

I  ^W,  tf  I  promifed  to  pay  you'a  fum  which  ^I  declar- 

ed Lowed  >ou,   although  I  then  knew  that  I  did  not  owe 
it  ?  This  agFcexncnt  cannot  )>e  valid  as  a  pa£l  constitute pe* 
4uni£y   for  want  of  a  debt,  which  ought  to  be  the  foundation 
.ofit:   it  contains  in  this  cafe  a  donation  which  I  wiftied  to 
.make  to  you  4  and  cannot  be  valid,  if  it  be  dot  clothed  with 
Mil -the  formalities   which  the  municipal  law  requires  for 
the  validity  of  clonaliou.s, 

7.  When  tlie  debt  of  which  ptivmcnt  has  been  proroi« 
fed  hy  the  ^9J^  consiituta  pccunijtj  was  fi.f;>^Ddcd'by  a  con- 
dition under  which  it  was  contra6led,  and  which  was  not 
yet  performed ;  altholif^h  there  was  then  as  yet  no  debt, 
yet  if  afterwards  the  condition  be  performed,  the  pa6l  will 
be  valid :  for  conditions,  when  they  are  performed,  have 
a  rf:trofpeclive  eflfecllo  the  time  of  the  contraft  :  the  debt 
will  be  prefumed  to  have  exifted  from  the  time  it  was 
cootracled,  and  confcquently  at  the  tim<i  of  tlie  pa6k  cin- 
stiiiUte  peciinUy   which  iiiterv^'ned  fome  lime  aficr.   L.  19. 
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But  if  tte  oon^itioB  U  not  pcrfprttted,  the  pa£k  will 
«.mti)e  validi   it  neceiFaniy  depends  on  tiie  coodttion  iin« 
dftr  which  the  debt  w«ls  due  :  although  Uiia  wks  Dotexpref- 
,  .fed  by  .the  piutiea*  t  .  > 

$ufii^  if  I  had  exprefsly  promifed  to  pav,  even  if  the 
condition  (houid  happen  lo  fail  I  The  promife  to  pay  cannot 
^an  this- cafe  be  valid  as  a  pa^  constitute  pecunie^  for  w^t 
Dfadebtwhich  is  the  foundation  of  it;  it  contains^  in  cafe 
of  the  failure  of  the  condition,  a  donation,  M'hi<^h  cannot 
be  valid,  unlefs  clothed  wUh  the  formalities  required  i^ 
the  validity  of  donations  inter  vivos* 

,  8.  'It  is  immaterial  in  what  manner,  what  is  promifed 
to  be  paid  by^the  pn^^  constitut^e  pcaini^beAut  i  for  in  wh«U 
ever  mamier  what  I  proinlfe  t»  pay  you  may  be  due,  were 
it  only  a  mere  natural,  obligr^tion,  it  is  not  a  donation  that 
I  malM^ ;  it  is  a  payment  which  I  promife  to  make,  ^d 
confequei^tly  this  is  ;l  true  cafe  of  the  pa/£l  pecumut  camsti^ 

tUt€% 

.-    -    $ft«/i  if  the  debt  was  on«  of  thofe  which  the  tnunicipai 

law^tfiMlo^s,  wotild  the  \y^€t onstitutiC  pei-unra^  by  wideh 
.  «i)c  (hould  promife  to  pay  it,  be  valid?    I  think  that  if  the 

debt  was  difaliowed  by  the  muiircipal  law,  not  on  account 
.^  'oi  fome  defective  caufe  from  which  it  proceeded,  but  oa 

ajpcttunt^.oC  ftltne  incapacity  of  the  perfon  who  contca^d 
.  .it,  atid  tUis  iu^apactty  did  not  exiR  at  the  .time  of  the  )>afi^ 

the  pa.^  would  be  valid. 

*  .  ,..,J*'or  oxainnlc.  If  a  feme-covert  has  borrowed  a  fum» 
which  did  not  turn  to  her  ad\antage,  I  think  that,  on  her 
liecomiui;  a  widow,  ihe  may  val'uliy  bind  herCelf  to  pay  it* 
For  although  fuch  a  debt  be  difalfowcd  by  the  municipal 
iuw,  wliich  dcclai'es  it  xoid,  it  iMiiices  that  it  tbduc  in/oro 
couscientiii^  that  the  payment  made  by  this  woman. may  bean 
Acluai  payment  and  not  a  d'aiation.  Hence  it  fhllous  that 
the  agreement,  by  which  ihe  has  promifed  lo  pay  it,  does 
fiot  contain  a  donation,  but  a  promife  tt»  pay  and  confc- 
4|ueiitly  it  is  a  true  pact  cgnstituia  jacunU^  \\hMit-  the  woman 
mi^^hi  Vidtdly  make,  uuce  ihe  uua  then  free  and  able  lo  biiid 
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llerfdC  It  will  be  replied  that  we  hare  faid  supra^  n.  39  5» 
that  this  obligation  cannot  be  the  foundation  of  a  fccuritl* 
ibip;  confequeatly  it  cannot  be  the  louudalion  ol*  a  p&6l 
conttiiuiac  pccunidc, 

I  anfwer  that  there  is  miich  difference  between  the 
two  cafes.    A  (ecuritiniip  is  a  mere  acceflion  to  the  obli* 
gation  of  a  principal  debtor:  the  obli^^ation  of  a  fecurity 
cannot  exift  atone;   there  mufl  neccfiorily  be  a  principal 
obligation,  to  which  it »  an  acceflbry.    An  obligation  which 
tlie  mimicipai  law  dtfallows>  and  which  it  <leclai%s  abfolutely 
null,  is  nut  (ufceptiblc  of  acccfforieft,  and  cannot  confe« 
quentW  be  the  Itibjeilt  of  a  contradl  of    fecnritiibip*    The 
right  which  I  acqmre  again !l  you,  when  you  become  a  fe* 
curity  to  me  for  another,  is  only  an  exteniion  of  the  right 
whidi  1  had  againd  the  pcrfon  for  whom  you  become  a  fe- 
curity.   If  I  have  none  againU  him,  tite  law  declaring  bis 
obligation  abfolutely  null,  I  cannot  have  any  againll  you* 
It  is  not  fo  with  regard^tothe  pa6l  const itutae  pecuniae »    If  it 
be  fieud  that  the  obligation  which  refults  from  it  is  acctssory 
te  tlie  x>inuc4pai  obligation,   winch  one  promifea  by  this  pa£l 
to  diicharge,  this  is  only  faid  in  this  fenfe,  that  it  is  added 
to  this  pnnclpal  obligation,  biftt  it  is  not  faid  in  the  fanio 
fenfe  as  it  is  faid  in  -the  ca^'  of  a  fecuritiibip.    This  is  not 
an  ubligaiion,  I'.ks  a  fccurliiihip,  Mrhich  is  a  Ample  acceflion 
tu  tlu:  pi'iutipal  obligation-:  it  is  ixn  obligation  which  exifhi 
b^  iU'<£ir,  propriis  viriousy  and  even  in  fome  cafe<$,  after  the 
princip.ll  obligation  has  ceafcd  to  exill,  as  (ball  be  fbewn 
Sii/ra^  by  the  law  18,  §.  1,  ff.  d*  tit* 

If  it  is  of  the  efTcnce  of  the  pacl  const  ttutaepetmiae  that 
there  be  a  prc-exitting  debt,  it  is  only  becaufe  It  ought  to 
have  for  its  objccl  a  payment  -,  otherwife  it  would  include  a  . 
donation.  In  order  that  this  pa6l  may  not  contain  a  dona- 
tion, and  that  it  may  have  for  its  object  a  payment,  it  fufliccs 
that  the  debt  which  one  promifes  to  pay  by  this  pa£t  be  due, 
at  Icall  in  foro  conscientiucy  and  that  there  be  ronfequently  a  . 
juft  eaufe  to  pay  it ;   althoiig^i  in  foro  Jegis,  it  be  declare  d 

iuill  by  the  municipal  law. 

Pp 
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9.  Obfenre,  ncverthelefsy  that  for  the  validily  of  the 
pa£l  constitute  petunut J  by  which  one  promifes  tepay  one  \A 
thofe  debts  which  are  difallowed  and  annulled  by  the  muni- 
cipal law,  it  IS  necelTary   that  the  debt  be  not  dtfkllowed 
on  account  of  Ibme  defedt  in  the  caufe  from  which  it  re- 
fuUsy  but  only  on  account  of  fome  civil  incapacity  of  the 
perfon  who  contra6\ed  it,  and  it  is  requifite  that  this  per- 
son be  under  no  incapacity  at  the  Ume  of  the  pa6t  by  whick 
be  promifes  to  pay;  fuch  as  in  the  cafe  of  which  we  have 
given  an  example*    But  if  the  debt,  which  one  promifed 
to  pay  by  the  pacl  constitut^g  pecunimy  be  a  debt  which  the 
municipal  law  difallows  on  account  of  fome  defeat  in  the 
caufe  from  which  itrefirits^  puia,  if  it  be  due  for  the  ex- 
pences  incurred  in  a  tavern  by  an  inhabitant  of  the  place  ; 
although  fuch  a  debt  be  due  iixforo  consclentiae^  ano  the  pay- 
ment of  it  would  be  valid^   yet  the  pa6l,  by  which  one 
Ihould  prumife  to  the  tavern-keeper  to  pay  it,  would  not 
be  valid,  and  he  would  not  be  admitted  to  fue  for  it.    The 
ceafou  is  tiiat;the  defeel  in  the  caufe  of  the  debt  ftiU  eziftsy 
whether  the  taverH<>keeper  claim's  the  payment  of  it  by  vir- 
tue of  the  firft  obligation  contracted  by  him  who  originally 
incurred  the  debt  in  the  tavern,  or  by  virtue  of  the  pa6l 
constitute pecunimi  it.is  always  a  tavern  debt,  which  the  judge" 
cannot  admit. 

10.  When  the  debt  is  due  only  iubtilitate  juris^  as  that 
which  would  rcfult  from  a  promife  extorted  by  fraud  or 
violence^  for  which  I  am  neither  bound  \nforo  Ugis^  where 
I  may  oppofe  the  plea  refulting  from  tlic  fraud  or  violence, 
nor  in/cro  ccnscUntie^  it  cannot  be  the  foundation  of  a  pa6l 
cmtstitute  pefiwiie.  Si  quis  constituerH  quod  jure  chili  deb^t^ 
jure  pr4ft^io  non  debcbat^  -id  est^  per  except ioneniy  an  constituen' 
do  tt  eatur?  £t  est  terum  non  Uneri,  quia  debit  a  juribus  non 
€st  pdcftttia  qum  const ituta  est  s  h.  5,  ^.  1,  ff.  pec.  const.  Juri^ 
6usg  id  esty  nee  jure  naturaUy  nee  quoad  effectum  jure  ci%filij 
propter  exceptionem. 

The4-eafon  is  that  as  it  is  of  the   eflence  of  the  paft 
canstitut^  pe^unie,  that  it  have  for  its  ohje£l  the  paym^  6f . 
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4i  debty  fuch  a  debt  as  that  a  Taltd  pafment  of  il  cannot  1^ 
made*  cannot  fenre  as  a  foundation  to  this  ^wEty  {bretthor 
.the  payment  haa  been  nude  by  nuftake,  tnd  itjs  not  talid 
ilace  there  is-  ground  ta  reclaim  what  ia  pa^d^  L*  36,  ^«  3^ 
ff«(  (k  Cond.  iiuL  ;  or  the  payment  is  made^  with  knowledge 
.of  the  dclcSi  in  the  debt)  and  in  this  cafe  it  is  r&ther  a  do» 
nation  than  a  payment;  according  to  the  rule^  Ctgus  ptr  ttt^ 
n^ren^  dati  fomHo^,  ^st^  ejus  per  error  em  dati  donatio  estf  L*  5i^ 
fiV  de  Rm  J.  A  donation  cannot  be  thc.obje6l  of  a:pa£k  consU-^ 
tutac  pecuniae ;  ji^^hing  canbe^,  but  tho  paymeiit  o(  a  debt*. 

1 U  It  is  indeed  necefrary 9  as  v^e  have'feen  Jhus  faf>  ill' 
•rder^lj^  tb/^.j^BnQLcomtitutae pecuni<^e  be  validi  that  at  the 
time  •£  tbis  padl^.^there  exlil  a  debt  which  one  pspmif^s  l^ 
thia  pa£t  to  pay«  But  the  exUlcnc^  of  the  thia;^  which  is 
pcomifed)  by  the  pa^y  to  be  paid,  is  not  in*  the  fame  man- 
ner always  neceflary*.  For  it  tlvis  thing  hadperaiiied  by  t^e* 
a£t  or  fault  of  him  "Who  was  debtor  of  itjor  /incc  he  waa 
put  in  arrear,  the  thln^  will  continue  in-  this  cafe  to  bo 
due,'  althougb  it  Ead  ceafed  taexifl,  as  we  fliall  fee  tnfra^ 
fart  3,  chap.  6,  art.  3,  which  fuffices  that  the  pa6l  constitutae 
pecuntaty  by  which  this  tiling  is^promifedto  be  paid>  though, 
il  has  ceafed  to  exi(l»  may  be  vaiidy-and  bind  him  who  made 
the  pronufe  to  pay  the  price  of  this  thing.  This  is  the  de- 
jciiloa  of  Julian :  Promissor  homims^  homine  mortuo  qttum  per 
eum  staret  quominus  traderett^r^  si  hotninem  daturum  se  cQnsti*- 
tueritj  de  constituta  pecunia  taiebitur  ui  prgtium  eju4  sthat ;  L* 
2J.  ff.  d.  tiu 

12.  Provided  that  aX  the  time  of  the  pK6l  there  exift  a. 
debt>  the  payment  of  which  may  be  the  obje6l  of  it^  it  la 
immaterial  to  the  validity  of  the  pa6t,  wlvether  it  be  the 
debtor  who  promifes  to  pay  it,  or  whether  it  he  another 
peribn  who  pronufes  to  pay  it  for  hi m^ ;  b*  quod  e^o  dehoy 
tu  constiuendo  teneberism  L«  5,  §•  2,  d^  tit* 

It  is  not  ncceSary  tliat  the  aflent  of  the  debtor  {hould 
intervene,  wlien  another  binds  himCelf  by  this  pact  to  pay 
for  him  what  he  owes ;  one  may  even  make  this  pa6l  againft 
his  will ;  far  as  one  may  pay  tor  another  without  his  con- 
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ftdt  fthd  even  ligainft'his  will^  L.  52,  ff«  de  ^olut^,  fo  Mt 
mtij  bind  himfeif  to  pajr  for  another  without  hifs  confem^. 
and  eren  againft  his  will.  This  is  taught  by  Ulpian :  Uirum 
praes€nte  debit  ore  an  absent  c  constituat  ^vis^  parvi  refert:  Hdc 
cmplius  etiam  invito  •  •  • »  unde  faham  pu$at  opiuhnem  hoht' 
onis  existifnaniisj  st  po$tquam  quis  consutaii  pro  alioy  domintti 
ft  dcnuntiet  ne  solvate  exeeptionem  dandcin :  AVc  immcriars 
nam  cum  temei  sit  obligatits  ^ui  canst  it  u  it  y  factum  d^bitcrh  non 
dektteuni  exeusare;  L«  S7>  ff*  d*  tit.  \ 

1  may  indeed,  by  the  paft  constttuta  ptfcunUy  promifc 
to  pay  what  Is  due  by  another  j  but  tt  is  nceeiTarj,  m  order 
that  the  pa6i  may  be  valid,  that  I  fhould  pitmiife  fo  puy  h 
as  a  thing  due  by  htm  who  is  really  the  debtor  of  h :  if  I 
profnifcd  topajr  it  as  under  a  iuppofition  that  I  was  myfclf 
the  debtor  of  itf  the  pa£l  woulcl  not  be  valid,  if  I  were  not 
tlie  debtor ',   L.  U ,  ff«  d.  tit, 

15#  As  a  payment  via  valid,  tot  only  when  it  is  made 
to  the  creditor,  but  when  it  is  made  to  another  by  his  ©rdcr 
or  by  his  confcnt ;  fo  thispa6l  is  valid,  whether  it  be  to  the 
creditor  himfeif  that  one  promifes  to  ]j)ay  or  whether  it  be 
to  another,  provided  it  be  with  his  confent.  It  is  thus  we 
ought  to  underHand  what  Ulpian  fays :  g>/«>^  constituiturf 
in  rem  exacttim  est^  non  utiqueut  is  cui  conslituitur  creditor  sit ; 
naittquod  tibi  debetur^  u  nuhi  constituatury  debit ur ;  L.  5t  \* 
S  ;  provided,  4s  we  have  fuid,  that  this  be  with  the  coo- 
fent  of  the  creditor.  But  if  oiie  pfomifed  to  pay  tp  another 
than  the  creditor  without  his  cor.fent,  the  y a 61  would  not 
be  valid,  although  this  Hiould  be  to  him  to  whom  one 
could  validly  pay*  Titio  stipuler ;  Titio  const  it  ui  suo  no- 
mine.  This  is  taught  by  Ulpian*  Si  mihi  out  non  posse  Ju- 
iianus  ait ;  quia  non  habet  petilionenif  tametsi  ei  solvipOAsit ;  L, 
7,  ^.  I,  ff«  d.  til. 

§.  IT. 

Whether  the  pact  conflitutx  pecunis   tiecessortly   irdudes   m 
time  in  which  one  promises  to  pay. 

\i*  Among  the  Romans,  as  we  have  already  o')fervcdf 
the pa6lcMj:i^wtr/)ffW7t/<r  ordinarily  contained  acertain  day  or 
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tiae  vriibin  which  payment  wm  pro&lifed.  The  word  €€0^ 
siituium  appeared  fo  tnuch  to  include  the  idea  of  atimcy 
thAt  it  had  been  doubted  whether  thtj^9£iconstiti  €p€cmm 
night  be  valid^  when  there  was  no  tisie  cxpreffo:!.  TWs 
wc  Jearn  feom  Ulpian,  who  thinks  neverthelefs  that  the 
pacl  iin  this  cafe  is  no  lefs  valid,  but  that  a  delay  of  eig^t 

day*  at  Icaft  ought  to  be  implied.  L.  21,  ^.  i,  ff.  d.  tiu 

•  • 

This  decffion  ought  not,  1  think,  to  be  admitted,  ex- 
cept when  the  parties  had  not  been  more  explicit  as  to  the 
time  qf  pay mi^m  in  the  contraa  by  which  the  debt  wa* 
created,  than  m  the  pacl  constttut^  pecuni^  hf  %vhich  pnc 
has  bound  himfclf  to  pay  it.  But  if  the  contracl  mentioned 
the  Un>c  within  which  it  is  to  be  paid,  I  thiak  tJuit  the  par- 
tics,  who  mentioned  nothing  as  to  this  in  the  paQ  constitutae 
f^cuni^^  ought  to  be  prefumed  to  have  refled  fatisficd  with 
the  time  mentioned  in  the  contrail. 

This  principle  of  the  Roman  law,  that  the  paQ  constU 
iuu  pccunU  muft  always  include  a  time  exprcficd  or  im- 
plied,  within  which  ought  \o  be  made  the  payment  which 
by  this  paa  is  promifed  to  be  made,  is  not  received  among 
us,  according  to  what  we  have  obfcrved  in  the  becinninir 
of  this  feOion.  ^         * 

§.  1 1 1. 

Whelhtr  one  may  ij  tht  poet  conttituts  pecunie  hmd  one's  sdf 
for  more  than  is  due,  or  to  mother  Hung  than  what  is  due,  or 
iind  one's  self  thereto  in  a  different  manner. 

15.  It  h  not  neceflary  to  the  Tdiditj-  of  tlie  paft  «m*<;- 
r»to  pecum4f,  that  one  fliouW  proiaife  by  tliis  pad  to  par 
precjfcly  the  fame  fum  as  that  which  is  due;  it  ma;  be  a 
!sf3  fum :  Siquis  viginii  debens,  decern  constifut  se  solutumm, 
t.nebitur,  L.  13,  fF.  de.  ptc.  emsi.  Note  that  in  this  cafe,  al- 
though  the  debtor  be  not  liable  .•*  paeto  constitutor  puuhi^  hat 
in  decern,  he  ftUl  remains  debtor  of  the  whole  fum  ex  prii 
t.na obligatijne,  as  the pacl  consi,tut^.p,cunU  d.Ks  not  dedrov 
the    fira  obhgation,  but  only  accedes  to  it. 

16.  One  may  validly  promife  by  the  paa  cmstltui^ pf. 
<un,^  to  pay  a  lefs  fum  than  the  one  tliat  is  due ;  but  one 


.a»0  A  TREATISE  <)  N 

e«nnc»t TaKdly  promlfis  to  pay  k greater  fum  r  an<)  If  thhht 
pmukhd  the  pa£t  will  be  ralid  only  to  the  amount  of  the 
■  fern- doe.'  V.  G.  Si quis'camu'm  airios  debeni^  duetntos  cansii- 
iUBif  in  centum  tantumm^ikhftntiur^  L»  11.  ff*  ^.  fr^* 

The  reafon  is  that  what  Aould  be  givciV  above  the  fum 

*  dae>  would  not  be  a  payment,  but  a  donation,  and,  as  we 

havfe  already  faid  levcral' times;  the  pa6l  constants  pccunin 

cun  be  vaU4  only'  as  i  (Jromife'  to  paf,  and  not  as  a  don&- 

ttolU  .■.••:....■•• 

For  the  fame  reaCbii/lF  one  had  promifed  by  thi«  *pa6t 
to  pay  fomethihg  clfe  befides  the  thing  which  ^ifl^owes^  the 
pa6l  would  be  valid  only  tor  that  fUm ;  Si  decern  Jeheanturj 
\f  decern  if  Stichum  constituaty  potest  dki  decern  tantummodo 

nomtfte  tintri;,  L»  ]3. 

.  ♦  •  •  • 

4  f 

It  is  not  however  aecelTary  to  the  validity,  of  the  paCI 
constitutae  pecuniae  that  one  fhould  bind  himfelf  preciicly  to 

"pay  the  Came  thing  which  is  due.  One  may  validly  promife 
to  pay  another  thing,  not  befides  that  which  Is  due, 
but  in  its  flead.  Fo4*  the  paymeiH  which  is  made  of  an- 
other thing,  in  the  room  of  that  which  is  due  beitig  valid, 
when  the  creditor  con  fen  ts  to  it,,  as  we  fhall  fee  fo/ra,  part 
3,  ft.  495)  the  agreenoent  to  paying  another  thing  than  that 
which  is  due,  ought  likewife  to  be  valid*  This  is  taught 
by  Ulpian :  An  potest  constitui  aliudquam  qitoddeBeturgydtsttim 

.est?  Sed  jcum  jam  place$,  rem  pro  re  soivi  posse^  nihil  prohitct 
Isf  aliudpro  debito  constitui  $  L«  1,  ^.  5,  ff»  ^.  /y/.   ' 

17.  The  pa6l  to  pay  another  thing  than  thi^  which  ia 
due  ji^ay  be  made  validly,  not  only  by  the  debtor  but  by*a 
third  perfon  ,who  promifes  to  pay  this  other  thing  for  the 
debtor.  For  as  a  third  perfon  may  ^validiy  pay  for  a  debtor 
unoUier  thing  in  lieu  of  that  which  ii  due^  wlien  the  credi- 
tor confents  to  it,  he.  may  aUb  validly  promife  by  this  pact 
to  make  this  payment. 

In  this  the  pa6l  differs  from  the  'fecurttifiiip,  for  as 
we  have  feen  supra^  n»  568,  a  fecurlty  cannot  validly  bind 
faimfelf  for  another  thing  than  that  which  is  due  by  the 
principal  debtor.   In  iiliam  rem  quom  qu€credita  est^ fidejussor 
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Migmri  turti potest;  L.  i2,  ff«  de/daj.  The  reafon  of  this 
difference  is  that  a  fecuritifiiip  is  only  a  fimple  adherence 
«f  the  fecurity  to  the  obligation  of  the  principal  debtor :  it 
cannot  then  have  a  different  object.  On  the  contrary*  the 
pa6l  c<nutitut4t  pecunU  fuppofes  indeed  the  pre-cxiftence  of  a 
debt,  having  for  its  obje6t  the  payment  of  that  debt ;  but  it 
is  not  on  this  account  a  fimple  adherence  ilo  the  principal 
obligation  ;  it  may  have  a  different  obje6l  from  that  of  the 
principal  obligation.  For,  as  the  payment  of  this  principal 
debt,  which  is  the  ohje6l  of  the  pa€l,  rosy  be  made,  with 
the  confent  of  the  creditor,  in  any  other  thing  than  that 
which  is  due,  one  may  promife  by  this  pa6l  to  pay  another 
thing  than  that  which  is  due  ;  in  which  cafe,  the  pa6l  has 
another  object  than  the. principal  obligation.  Another  proof 
that  the  pa6t  constituu  pecuni^  is  not  a  fimple  adherence  to 
the  principal  obligation,  is  that  the  obligation,  which  refults 
ftovci  this  pa6l,  exifls  fometimes  after  the  principal  obliga- 
tion is  extinguifhed^  as  wc  ihall  fee  in  the  next  paragraph. 

18*  One  may  bind  himfeif,  by  this  pa6t,  in  a  different 
naanner  from  the  princip^  obligation.  For  example.  One 
may  bind  himfeif,  by  this  pacl,  to  pay  in  another  place  than 
that  expreffod  in  the  principal  obligation  :  Eum  qui  Epheu 
promt  sit  se  soiuturuntj  si  const  iluit  a^ij  iacj,  icncri  constat '$ 
L»   5,  ff.  depecm  cons* 

One  may  even  bind  himfeif  by  this  pa6l  to  pay  inafhort* 
er  time  than  that  mentioned  in  the  principal  obligation : 
sedUf  si  citeriore  die  constituat  se  solutumm^  similiter  tenctur  i  L. 
4',  ff.  d*  tit. 

The  pa6l  by  which  one  promlfes  to  pay  within  a  ihort- 
er  time,  is  valid  whether  it  be  interiK.fed  by  the  debtor 
or  whether  it  beintcrpofcdby  a  third  perfon  whopromifCs  to 
pay  for  him,  as  AccuiTus  has  well  remarked  in  his  glofs  on 
this  law. 

This  is.  not  contrary  to  the  principle  which  we  have 
cited  supra^  n.  370  ;  lUud  commune  est  in  universis  qui  pro  Ms 
o6ligant2iry ,  quod  ^i  /nerint  in  duriorem  causam  ad/Mi t't  plo" 
cuit^Cijs  omtfi^.TiOtt  obli^ari;   L.  8,  §.  7,  ff.  de fidtj.  For  this 
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principle  applies  to  thofe  only  'nhofe  obligation  is  but  a  Aiere' 
adherence  to  that  of  the  principal  debtor^  fuch  aa  fecurities. 
But  the  obligation  which  is  contracted  by  the  pa6l  ronstttut^ 
p0cuHUf  althongh  it  ought  to  have  for  objeCt  ihe  payment 
of  a  pre»exiiluig  obligation)   is  not>  as  ii*e  have  already 
remarked  a  mer^  adherence  to  this  obligation  ;  fince  as  \i  e 
have  already  feeliftfie  may  bind  hixnlelf  by  this  pafltogive 
another  thing  thkn  that  which  is  due,   provided  it  be    in 
payment  and  in  lieu  of  that  which  is  duo,  that  one  promifcs 
to  give  it*    Likewife  provided  the  pacl  have  no  other  t>hje6t 
than  the  payment  of  the  debt,  one  may,  by  this  paA  bind 
himCdf -ou  harder  terms  to  ntakc  the  payment  than  the 
creditor  was  bound  to  by  the  principal  obligation  and  confe- 
quently  to  do  it  within  a  (hotter  licac.     Accurfus  obfciTcs 
very  well  on  this  law  thathe  who  binds  himCelf  by  this  pact 
and  whom  he  calls  r<us  consikutae  pecuniae^   dift*ers  ta   this 
from  tlnefecurityy 

I  cannot  approve  of  the  opinit>n  of  Cujas  who  in  his  cona* 
mentai'y  on  Paulus^  i^c/.  £</•  on  this  law,   blauiea  Accurfus 
for  didiAguilhing  the  reus  pecuniae  consfkufae  fromthc  fecuri* 
ty  and  who  contends  that  the  lecurity  may,  like  tjie  reus 
€<msitutae  pecuniae  J  hind  himfelf  to  pay  within  a  fhortertin^e 
than  the  principal  debtor  isbouixl  to  pay  ini  and  that  it  will 
not  be  found  in  any  law  that  he  cannot*     I  anfwer,  that  il 
fuffices  that  the  law  fhould  fay  generally  that  fecurittea 
^ay  n6t  bind  thcmfclves  in  duriorem  causantj  for  it  to    be 
concluded  that  they  may  not  bind  themfelves  to  pay  within  a 
iliortertimetJian  that  in  which  the  principal  debtor  is  bound 
to  pay  i  for  it  is  clear  that  the  condition  of  him  who  is  bound 
to  pay  ^i9c  \zf  nunc  and  witlraut  delay,  is  harder  than  that 
of  him  who  has  a  day  of  payment,  and  it  is  tt*ue  to  fay  that 
he  is  bound  to  aiorci  fmce  more  is  to  be  confulered  non 
4olum  quantitute  sed  Di£^   conditioner  loco^  l^c*   ruil-hcr,  the 
law  16,  f-  5,  ff*  de  /dej.  decides  expreftly  that  if  one  has 
become  a  fccurlty  under  a  certain  condiilcn  fo^  a  princi- 
pal debtor,  who  was   bound  to  pay  at  the  end  of  a  certain 
time,   and  the  condition  is  accompliflied  before  the  timCf 
the  fecurity  >Yill  not  be  bound.   Is  not  this  faying  t^jry  ex* 
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J)fefsly  that  afccurity  cannqt  be  bound  to  pay  immediately! 
when  the  .principal  debtor  has  a  day  or  payment  ? 

'  19.  Thjc  law  f>  ff.  de  p€c»  canst,  furniihes  another  CK- 
mmple  of  the  principle  that  one  i(iay  bind  himfclf  diiTerent- 
I/and  on  harder  terrn^bythe  pacl  constitutat  pecuniae^  than 
!^y  the  principa!  ohlij^ation.  It  decider  that  1  may  validly 
fc^^rec  by  diispaol  that  that  which  by  the  principal  obligjai* 
tion  mtghi  haVfe  bee^  paid  cither  to  tnfe  br  fnto  the  handi 
of  another  perfon,  fball  be  paid  to  me  a'one .  The  condition 
of  the  fecurity  who  (h6uld  l>c  deprived  of  the  convenience 
which  the.  deWtor  has  of  payln)^  into  the  hands  of  a  third 
perfon,  would  b^  harder  than  ^bat.  pf  the  principal  dcbtctr* 

L.  34,  ff.  dtfidrj^ 

C\ijas,  in  the  fame' work,  atLIeg-.  10  b*  13,  fays  thatf 
this  law  o'lght  to  be  reflri6led  to  its  particular  eafe  which 
is  when  it  is  the  dcbtofi  himfelf  who  promifcs  to  pay  to  me, 
alone«  -what  was*  payable  to  m.:,  or  into  the  hands  of  a  third 
perfon ;  and  that  a  third  perfon  co^ld  not  make  fuch  a  pa6t» 
fui*  he  cannot  a:) y  piore  than,  a  fecurity  ^d  himfelf  in  du^ 
rfjram  causam*  I  think  on  the  contrary  that  as  this  padl 
\s  not  a  mere  adherence  to  the  principal  obligation,  a  third 
perfon  may  by  it  bind  himfelf  «yi  duriorem  causdmj  as  we 
have  fecn  above* 

20.  It  remains  for  us  to  obfervc  that  in  new  titles,  which 
heirs  give  and  by  which  they  bind  th^mfelve^  to  the  pay- 
tncnt  of  what  was  dnt;  by  the  anceflor,  they  may  indeed, 
according^  to  the  prmcipks  which  we  have  given,  bindtHem- 
felws  to  pay  under  ditiVrent  claufes  than  thofe  mentioned 
in  tho  primitive  title.  But,  for  thi^  purpofe  they  ought  to 
declare  tliat they- mean  to  alter  tlie  priniilive  title:  other- 
wile  all  that  is  found  in  the  new  title,  diflerent  from  tlK* 
primitive  title,  isprefumcd  to  have  crept  in  through  error, 
and  is  not  valid;  the  prel\jmption  being  that  thofc  who  givi^ 
fuch  titU's,  intend  to  acknowledge  and  confirm,  what  i* 
nieationed  in  the  primitive  tille  and  nut  to  change  any  thin> 
therein. 
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VIV.  i 

Cfthe  effect  of  the  poet  confUtutic  pecunix,  and  of  the  oHige* 

tion  v>hich  results  from  it* 

First  principled 

21.  The  pz&.cojistitune  pecuni£  }yhich  has  forite  objecl 
the  payment  of  a  pre-exi(ling  obligalipn  coptains  tio  nova* 
lion*  It  produces  a  new  obligation  which  does  not  cxt;n-. 
guifh  the  firft  but  accedes  to  it. 

Second  principkm     , 

Although  the  pa£t  constitute  pcouniedoc^  not  estingulOi 

the  fii*ft  obligaition ;  it  fdtnetimes  occafions  changes  and  mo« 

(fificationa  in  it,  which,  however,  according  to  the  fubtilty 

dr  the  principles  of  the  civil  law,  was  not  done  ipso  jure y 

'  l^t  per  €xceptiimem» 

Third  principle* 

.Hrlioiigh  the  obligation,  which  refults  from  the  paft 
Co  /ttut^  pecunitty  accedes  to  the  firft,  it  is  not  however  a 
mere  adherence  tm  the  firft  obligation,  it  exifts  of  itfeli^ 
and  it  fometimes  indeed  continues  to  exift  after  the  extinc* 
tion  of  the  firft. 

Fourth  principle. 

The  payment  of  either  of  thefe  obligations  extinguifli- 
es  and  dlfcharges  both. 

S3.  The  firft  of  thefe  principles  requires  no  illuftra- 
tion.       ^ 

The  fecond  will  be  illuftrated  by  examples. 

First  example. 

We  have  feen  in  the  preceding  article  that  one  mighty 
by  the  pa£l  constitute pecvnia^  promile  to  pay  ih  Ixeu  of  the 
fum  or  thing  which  is  due  another  thing  or  fum.  Let  us 
fuppofe  that  my  debtor  of  thirty  piftoles  promifes  to  pay  me 
at  All-Saints,  fix  barrels  of  wine  from  his  vintage,  In  pay- 
ment of  the  fum  of  thirty  piftoles  which  he  owes  me.  This 
pa6l  does  not  deftroy  the  firft  obligation*  I  may  by  virtue 
of  the  firft  obligation  demand  from  my  debtor  the  thirty 
piftoles,  and  my  fuit  proceeds  ipso  jure;  but  as  by  the  pa6l 
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1  haT0  agreed  that  be  migbt  pay  me  iaftead  orihiaffttip  toj^ 
barrels  of  wioe^  he  qaayt  bjr.  p^ading  U»e  pa£l.  and  teadeiH 
ing  the  iix  barrels  of  wioci  require  to  be  difcharg^d  iroB| 
my  demaad  of  Uurty  jy{^oIes.  By  means,  cjf  (bi»  pleat.  Qf[ 
which,  he  may  avail,  bimfelfi  his  firll  9bj[igaticm9  which  waf 
an  abfolute  obligation  to  pay  me  precifely  thirty  pldolc^ 
receives  a  modification  from  the  pwStf  and  becomea  ah  ob- 
ligation of  thirty  piftoles,  WKich  may  be  difcharged  by  ihm 
delivery  of  fix  barrels  of  wine  in  lieu  of  it.   *       '     '  ' 

The.  creditor,  being  9r«ditor  of  t|ie  .durty  piAotes^  |>^ 
virtue'^  of  the  firft  obligation  and  cv^^tor  of  the  lix  barr^If 
of  \yisi^j  Sy  virtue  ol!ytIiat  which  r«l\1ta  fi^om  the  ^.^Si  caji 
uitfttacfi^  ..  w«.>  niAvy  il  he  fees  fi*.  ^.nmy^  U.c  .yctiou  \>Ulc^ 
reiUll^  rroni  the  ^act  }^\\ii  dc^i^and  l!l^  H:;  bMirib  t«C  ;\incz 


which  dif^ar;;cs  U^iliii  o:»itKiiiJ^.;w  <*^l/.ir  *»,,;»  theih^ottw 

8)«  V being  de^iicw  tONy.on\o(a.lum  wljUhva^l^yubla 
tojrouiilonat  biyuitvitiioiilc,  I  i>rc>iiiljl«:ufiOtyv<u  by  i!.«j  i>acl 

Cd»sUM(U  pfiTiiiUJCy  l.>  ;»4iyf  liLo  \J*r}y»'.\d  ,  or.u*la  tliole  ^f 
your  correl\><nid:rii\  -y.  u  VzU  ^\\va\\  ^:  *f ..  i  ilu>  ^xs:\  h\\y\^% 
^  my  fiiVpi^.tt  m  -J..*!*:  ♦  't/i^  i.*  T*y;  «  .•«':  ..  >m,  4t>  i!>vs  iU',t 
vhoruas  bci'tit-c  i'.\  U--  ^»  I  ^^^^  Jjv,..  ;  vi  p  i^:  i'.to  yoi.t 
ii\*i»-iiaHdatyunr  li«>^.u*,  l^i":<|uu'v  )>;  ll*',  ;*\vll. ;«.  •OiWN.fii- 
^ncc  ut"  pu;  i../  it  in!;>M.lit:  km  t  .of     ♦•.n"  «  q-  .••aV^ij3^Ut  and 

hp-vfcv»    u;^«-U».*.;  Vi.i'.iv'   firi>.rf'.y  ».- •  i!ic  ir/tl  }:i.\v,  ouly 
pcf  tu:e'<ij:'..:u    A-'  .•  /  .   ' -^< •/'*''  ^V'  -  4 «    '     rfMS  aV^  Th 

4ii'K-j  .•;,  < •.•.;;/.;  '^V:'.'  :ofverh,  tamen  i^r  tx^iy>nsm  adjuva- 
iurs  I,.  -^Oj  (L  t.>  J>#i.  f ow^  iVfcwi;  Cu}as  has  fub'lmiTfd 
this  word  to  li*c  Word  propria^  which  has  no  meaning.  By 
this  conrtaian,  the  fenfe  of  this  text  is  clear.  Although  thf! 
debtor  who  has  paid  into  tlie  haxids  of  Titiusi  remains  At- 
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ira^%  stricia  jufci  debtor  of  the  fifft  obligttdon,  Vhich  U 
j>aytf>It  OT&Y  into  the  hand^ofth^  ci^cHtb^  yet  this  pay. 
thciit  difehareea  hhn  fcr  etarpiiofiein' ddH  nui'pacti  /  beciqfe 
ke  may  pttad  to  the  deinand  of  thect*editor  that  this  pay- 
tftent  was  made  ta  eonfec^uen^c  of  ttic  permifBon  vrhidi 
ym  ^rankd  by  ibe  "jyiSL 

*Pu!ri  example^ 

^4*  Whe&by  tlijepa£l4msAW>f /^cufitj^  my  debtor  h^ 
J^mUed^o  pay  me\a>  certain  tim^  the  fum  ivhich  he 
^Wed  without  %,  timet  or  witli  a  Ihorter  tijne,  this  pa(.\ 
brings  a  modificatioa  to  IxU  ^cft  Qbligution>  and  readeri 
it  payable  at  the  ilvit  expretTed  in  this  pa^ ;  for  I  am  pi-e- 
fumedto  hxrz  gra^teil  hiiA  by  thta  pact  the  time  In  which 
hehas  promttedtopay  me;  which  muft  prevent  my  bemg 
received  .td  demaYid  U  Cooncfi  eveu  by  Uu;  a£Uon  wlilc^ 
Urifcs  r«m  the  6r{l  ofcltgition^  "* ' 

* 

.  It  wouM  be  othf  rwifo,  if  it  were  a  third  perfon  wl.» 
bad  promi{bd  mQ  to  pay  for  you  in  a  ceruia  time»  wb^ 
you  owed  me  without  a  Umc  or  with  a  ftiortcr  time*  'l  bis 
pa6t  would  make  no  ehange  in  'your  obligation  aiid  would 
not  prevent  my  dematidin;;  froil)  you,  before  the  time  ex« 
pfelfed  in  thi  J  paft,  what  yoil  owe  me  ?  for  it  is  not  to  \¥x  , 
that  I  have  granted  the  time  expreiled  in  this  paicV,  to  w^xd^K 
you  wcrewot  a  ptrty.     ' 

55.  There  are  however  feme  cafes  in  which  yott»  may 
profit  indire^y  by  the  pacl  by  which  a  third  pepfon  bai 
promiiedtopay  for  you:  furhisthc  cafe  in  which  a  third 
perfon  may  have  promifcd  to  pay  lor  you  a  certain  fum  % 
Head  of  the  thing  which  you  owed.  Yo«  acquire  iodire^- 
iy  by  this  pacl  the  coavei\ience  of  difchurging  yoUrfclf  fit>m 
your  obligation  by  the  payment  of  this  fum.  For  as  ail 
;)erfons  have  power  to  make,*  in  the  name  ofthedebtor» 
;)aymcnt'ofVhat  is  due  b>  another,  when  they  have  an  in* 
;erc(l  to  make  this  payment,  it  fuftices  that  yoa  have  in 
inter*:!!  in  the  pavmeni  of  the  fum  which  the  third  pcrr(!»n 
bound  himlVir  b;   the  .pa(^  cjmtitutac  i^t^uniaey  to  pav  ia- 
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ft<nid  oC  the  thing  whith'yob  otre,  ih  (frd^tht^  jtXkjn^f. 
l>e  udmiued  lo«i<Mtc>  in  the  name  of  thit(  third  perlbn,  tht^ 
payment  of  this  fam,  And  on  |>avi]ig  it  foi^*tl»i«  third  f  evfui^ 
«^nd  difchargmg  hioi  from  his  obligation,  yo^  Irke^^iftS  dif- 
charge  your£elf  from  your« :  ^or  %ccordii^  to  thq  fourth  of 
vur  principles,  the  payment  of  one  of  the  oUisatioo^  .c.:fiiio« 
guixheaboih,  

For  the  fame  reafon,  if  a  third  perlba  ^^^pi^dmifed 
by  thispac:^to  pay  in  another  place  than  that  in  ubichali^ 
debtor  was  bound  to  pay  or  if  he  has  proinifed  to  pay  t^  • 
the.  creditor  or  into  the  hands  of  a  third  perfbu  what  the 
debtor  could .i>aly  pay  into  the  hands  of  the  crediior :  tlie 
debtor  may  indirecUy  avail  himfelf  of  this  pa^,  by  nialung, 
^n  the  nao^  of  tj^i$  third  perfont  tl^e  payment  in  the  place 
ia  which  he^is  piermitted^hy  the  pt£l  coiutitutt  pecuni4g  tb 
do  it,  ^nd  into  the  hands  of  the  perfon  to  whom  he  is  pet* 
milled  topay«  and  on  making  this  payniept  for  this  third 
purfo^  you  difc*targe  yourielf  from  your  obligatiou  by  whicU  . 
you  were  bound  to  pfty  precifely into  the  hand^  of  the  cred- 
itor, or  in  another  place :   for,  accord  lug  to^  the  fourtl^  of 
our  principles,  the  payment  of  the  obligation  which  refulta 
from  the  pafl  const  itutx  fcQunia  exlintjuiihcs  the  fir  ft,  and 
%icc  versa* 

26<  Wc  have  related  feveral  examples  of  changes  and 
modificatious  v  hich  the  firfl  ubligaiion  might  receive  from 
the  pacl  const itutx  pccunU  ia  favor  of  the  debtor :  it  may. 
receive  others  in  favor  of  the  creditor. 

Here  is  an  example.  V/hcn  he  v  ho  vaa  my  debtor 
of  a^  fatn»paya'>le  to  n\e,  or  into  th^  liauds  of  another  pur- 
fon,  promlfcs  me  by  the  pa.:^  constitute  pecuv.ia  to  pay  it  to 
me  alone  i  the  firft  obli^jauon  receives  by  this»  patl  a  chani^e 
i:\  favor  of  the  creditor.  Tor  whereas  it  was  be  lore  an  ob- 
ligation with  the  liberty  of  paying  into  the  handii  of  a  tliird 
perfon,  it  becom.'S  by  this  piij\  an  obligation  payable  only 
to  myfelf-  •^'-  fmihi  ait  Titio  dare  oh'rgi'us ) pvslca  quam  soli 
mihi  te  xolnturitm  comtithitty  soheris  Titii^  nihilomlnus  mihi 
Uncbar'ts.    L.  «,  if.  dc  t^jn^h  pec.    I'ur  by  lliis  patl  you  ire 
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mrefe^dl  to  i*M  i^nounced  Ae  Hbtrty  which  yan  ^d  rtr 
femd  by  the.tfft<*Ug*tion  to  pay  to  TiU» ;  thetpfee  the 
payment  you  nwdf  to  him  is  not  vaU4> 

I«  would  be  olherwife  if  it  were  a  third  perfo*  who 
W  promifed  to  xnite  thia  payment  fof  you.  For  ^is  paft 
to  which  yott  w«©  not  a  party,  cannot  deprive  you  ti  the 
pberty  you  had  to  pay  into  the  bands  of  Titius. 

«r.  «He«  i»  »  cafe  in  which  the  paa  coJiif rtttf*  ptemi* 

tnakes  acbangcin  the  firft  obligation  as  well  on  the  put 

if  the  creator  as  on  that  of  the  debtor.    It  is  vhen  he  who 

•  -Wasdebtortometrftwo  things  under  an  altem«ave,  pre 

jttifes  topay  me  one  of  them  determinately.     Ihis  paH 

niakes  in  regard  to  the  creditor  a  change  in  the  firft  obli- 

gation,  in  this,  Aat  from  being  alternative  as  it  was,thi» 

padt,  which  determinca  it  to  th</  thing  which  the  debtor 

haspyotftifedto  pay,  gives  the  creditor  tlic  right  to  ex- 

aa  this  thing  detennioately,  without  the  debtor's  having 

•  •fterwarda  the  choice  to  pay  the  other.  This  is  taught 
by  Papinian ;  m^  ««  *««'  «^*''«*»  ^  constituit  aJtervm ;  an 
Tcl  aUtrumfud  aw  cmstituit,  solvere  pouit  ^*situ»  ««l 
J),-W,  MA  ««  audiendum,  *i  W<t  hodU  /dcm  tomtttuu  m 
frtmgere ; '  L.  35,  ff.  A  tit. 

The  firft  obligation  receives  alfo  a  change  in  regard  to 

the  debtor  J  for  being  by  this  paft  deternvined  to  the  finglc 

thing*  which  the  debtor  has  promilcd  to  pay,  the  debtor 

♦may  acquire  the  difcharge  of  his  obligation  by  the  eximc- 

tion  of  this  thing,  happening  without  his  fauH  before  bK 

•  arreari"  whereas  before  this-pad,  bi»  obligatwn  could  not 
have  been  otinguiihcd  but  by  the  cxtindion  oS  the  two 

things.' 

38,  Our  third  pnnciple,  that  the  obhgaUon  wbic* 
•rifes  from  the  paa  consihut*  ptcuii^  is  not  a  mere  ai- 
hew^nceto  the  firft,  refuitsfufficiently  from  what  we  haw 
laid  in  the  preceding  article  j  anJl  it  might  have  a  diff«. 
«nt  obie^,  as  when  one  promifes  by  this  paft  to  pay  ar^- 
ther  thing  in  the  place  of  that  which  i.  due  by  the  firat^ 
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'  ^i»  feiUU  alfo  from  tiiis  tkat  H  maf  be  eontmfliett 
vider  harder  conditions ;  as  \rhcn  one  ]ironufe»to  fmy  m  « 
fliorter  time  than  that  e^pvefled  in  the  SrSt  aU^iUiou;  ms* 
fray  jf*  16* 

What  proTes  tftoitj  fully  that  the  obligation  wUcH  ari- 
fes^from  the  pa6V,  is  not  a  iitnple  adherence  to  the  firft  ob« 
ligation  which  one  has  bound  himfelf  bj  this  pa^  to  dlf- 
char^>  and  thatit  exiftsby  ilfeIC,  is  that  it  may  continue  te 
cxift  after  the  extinStion  of  this  fir(l  obligation;^ 

This  is  tatight  by  Ulplan :  Si  quid  dthkum  tune  fait 
quum  cofistitutretury  nunc  non  j//,  nihUomtnui  ttnet  constitutum'i 
fuSa  retrorsum  ie  actio  rc/ert :  proindc  temfiora/i  actione  otliga* 
tuniy  ccnstkuendo  Cehusl^  JuHanus  teneri  dehert^  licet  post  cons* 
fitiitam  dies  temporalis  actionis  exieriu  ^^rr  etsi po9t tempos  ob* 
iigationis*  se  soluturum  constituit,  adhuc  idem  JuUcums  petat^ 
^oniam  to  tempore  const  It  uit  quo  t^at  oldigathfy  licet  in  id  ttm* 
pus  quo  non  tenebatur ;  L.  18,^«  1,  ff«  dtpectcomst* 

The  coQimentary  adduces  as  an  example  of  this  de< 
cifion,  the  cafe  in  which  a  vendor,  by  a  pa6l  constitute pe* 
cttni^j  (ho u Id  have  promifed  the  puixhafer  to  pay  him  n 
<iertainfum  as  an  indemnification  for  adefecl  in  the  thing 
fold  for  which  he  was  liable  to  him  actione  astimgtoria*  Ac* 
cording  to  the  decifion  in  this  taw,  the  obligation  whiciv 
refults  from  this  pacl  to  pay  this  i'umt  continues  even  afte^ 
the  lapfe  of  the  fix  months  to  which  the  a6lion  estimatoria 
was  limited;  and  one  might  by  the  pa£t  even  have  given 
Ibr  the  payment  oi  the  fiim  a  day  beyond  the  fix  months  oi* 
duratipn  of  the  acltion  ^rj/i/njfon'ii. 

In  the  example  adduced  in  the  commentary,  ft  maf 
bf  faidths^  although  the  aclion  dtstimatoria  be  extinguifhed 
by  the  expiration  of  the  fix  months,  there  remains  never* 
thelefs  after  this  time  a  natural  obligation  to  indemnify 
the  buyer,  which  may  be  the  fubje<iilor  the  payment,  which 
the  latter  promifed  to  make  by  the  pa£t  upmirtuf4t  pecunie, 

f^id^  if  the  debv  for  the  payment  of  which  the  pa£l 
eansiitute  pecunit  has  intervened  and  which  exifted  at  the 
time  of  this  pa6l|  has  iince  bet:n  extinguilhed  otherwife 
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flian  bf  an  actual  or  ficlhious  payment,  fo  that  there  re- 
mains no  ebligaticm  natural  or  civil  I  Will  the  bbUgaiion 
€«itra£ied  by  the  pa£i  comtituta  pecunim  for  the  payment 
of  this  debt  continue  to  exid  ?  Yes«  Such  is  the  deciiion 
of  P»ul  in  the  Uw  49,  ^*  3,  if.  dn  ptc.  const •  ^vrhere  he  £iys 
that  if  a  father  debtor  to%raids  the  ct^diior  of  lu&  foO)  of 
the  fum  which,  was  then  in  the  peculium  of  his  fon,  has 
profnifcd  by  this  pa<:ft  to  the. creditor  to  pay  him  tiiis  fum, 
he  continues  to  owe  it  by  virtue  of  this  pact,  although  the 
obligations/^  peculioiQV  which  he  was  liable,  and  in  paypum 

4  •  •  • 

of  which  he  promifed  to  pay  this  fum,  be  cxtinguifhcd,  if 
there  be  nothing  remaining  oi  iht  pecufium  of  his  fon.  Li* 
cct   interuritpectdhiWy  »ofi  tamen  liheiMtur* 

We  will,  add  further  examples  more  confonnable  to 
our  uCagea.  Fingc*  I  became  a  fecurity  to  you  for  Peter,  for 
tbe  fum  pf  one  thoufand  li^es  which  he  owed  you,  on  coa- 
dittbn  that  my  fecuritiiliip  ihou Id  continue  only  two  years,  at 
the  end  of  which  I  Ihould  be  exonerated.  Befone  the  expira- 
tion ol  the  two  years  and  confequently  whilfl  my  fecuriii- 
fhip  continued,  James  promifed  you  to  pay  you  this  fum 
vSv  mc,  and  he  afligned  to  you  a  time  of  payment  which 
docs  not  happen  till  after  the  two  years.  Will  James,  after 
the  end  of  the  tvo  yer.rs,  be  bound  by  the  pafcl  constiiuU 
fcfum'jf  to  pay  you  ?  llic  reafon  to  doubt  is  that  having  bound 
myfelf  only  on  condition  that  my  fccuiitifliip  fhould  conti- 
nue br.t  two  years,  and  that  I  fliould  be  difchargcd  from  it 
after  that  time,  there  exiiis  no  debt  due  from  me  naturally 
or  civilly  thaJt  may  be  the  fubj  jCI  of  the  payment  which  he 
promifed  to  make  for  me.  The  reafon  to  decide  that  the 
obligation  of  James  ftill  continues  to  exift,  notwithftanc^- 
inpj  the  extinclion  of  my  debt,  in  payment  of  which  he 
promifed  to  f*;\vc  you  the  fum  of  one  thoufand  Hvres,  is  that 
one  ought  to  judge  of  the  exiflcnce  of  the  debt,  for  the  pay- 
ment of  which  the  paf^  constitute  pecunia  has  intervenc(', 
by  the  time  when  this  pact  intervened.  If  at  the  time  it 
Intervened  I  really  owed  you  the  fum  of  one  thoufand  livrcs, 
the  pa£l  has  validly  intervened ;  James  has  validly  con- 
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'traded  the  obligation  to  pay  you  that  fum.  It  is  not  xnt^ 
Serial  that  my  debt  has  fine  e  been  extinguilhed  ;  that  which 
he  tontra^ted  continues :  Siquiddckkum  tuncfuit  quum  constkt^ 
ercturj  nimc  4ion  sh^  unet  constitutum  /  ^^J  SttrttOBSifM  SM 
Actio  itsFEitr*  It  will  be  t>bje6leU  that  he  bound  himfelf  to 
pay  my  debt  4  that  he  cannot  pay  it  when  it  is  extinguilh-  . 
cd :  that  his  obligation  cannot  then  any  longer  exi{l>  that 
it  is  reduced  to  fomething  impoflible.  I  anfwer  that  it  is 
indeed  in  payment  of  my  debt  that  he  bound  himfelf  to 
pay  you  one  thoufand  llvres,  and  it  was  neceflary  for  thi^ 
that  I  (hould  thefi  hare  owed  them  to  you  c  but  after  he 
has  contracted  the  obligation,  the  payment  he  ought  to 
make  and  which  he  does  make  of  this  fum,  is  the  payment 
of  his  «wn  debt;  it  is  only  indire6lly  that  it  might  be  al- 
fo.  the  payment  of  mine,  if  it  yet  exiflcd. 

Here  is  another  example.  A  third  perfon  bound  him* 
fclfto  pay  'you  tliree  hundred  livres  for  me,  in  lieu  of  a 
hot'fe  which  I  owed  you  s.  although  ftnce  that  time,  my 
obligation  has  been  extinguiftied  by  the  death  of  the  horft, 
lluit  of  the  third  perfon  muft  continue. 

This  cafe  is  very  different  fidm  that  of  a  perfofi  who 
'  fliould  be  debtor  of  a  certain  horfe,  or  of  three  hundred 
livres  at  his  choice  ;  in  this  cafe  the  death  of  the  horfe  dif- 
charges  him  entirdy  from  his  obligation,  becaufe  in  fuch 
cafe  nothing  ts  due  but  the  horfe  ;  the  three  hundred  livres 
are  infacultate  scUtionis.  But  in  the  above  cafe  the  third 
perfon  was  actually  debtor  of  the  three  bundled  livres,  he 
was  not  aifo  of  the  horfe ;  it  was  only  of  the  fum  that  he 
was  debtor ;  therefore  the  death  of  the  horfe  which  extin* 
guiflies  my  obligation,  does  not  extinguilh  his. 

20.  The  obligation  that  refults  from  the  pact  ronsftVwf^e 
ptcwiidf  may  well  continue  after  the  extin6\ion  of  the  prin- 
cipal obligation  for  the  payment  of  which  the  pa6l  has  in- 
tervened. But  it  is  neceffary  for  this,  as  ve  have  alrea« 
dy  obfcrved,  that  it  fliould  have  been  extinguilhed  in  fomc 
other  manner  than  by  an  a6lual  or  li6titious  payment :  for 
accoirding  to  the  fourth  of  our  principles,  tlie  payment  of 
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onc/jorthertwDobligatiQnS)  either  of  the  principal -obligatioti) 
or  qfthal.of  the  pact,  eMingiailhes  ihem  both* 

30*  The  reafon  of  the  fourth  principle  is  evideift* 
WItatvis  promlfedtly  the  j}^€t  eonstitut^eftcunU  being  pro- 
mifckl  in  payment  of  tlie  principal  obligation,  this  promifc^ 
^hen  it  is  cariTied  into  effect  by  the  payment  that  is  made^ 
Includes  a  payment  of  the  principal  4>bligation ;  the  pay* 
ment  then  of  what  is  pvcmifed  by  the  pa^l,  is  a  payment  of 
the  two  obligations)  .and  confequently  extinguifhes  them 
both. 

Vice  rr»r^,  th^  payment  of  the  principal  obligation  ex» 
iiM^Miflicis  that  of  the  pacl,  in  barring  the  creditor  frohi  dc- 
*  11.  »f:dinp:  the  payment  of  it;  for  what  was  pfomifed  him  by 
the  pad  havini;  been  proniifetl  to  him,  and  being  due  te 
hini,  only  to  pay  him  the  principal  obligation,  if  after  bar- 
ing been  in  anotlier  manner  paid  the  principal  obligation, 
he  reqtiired  payment  of  what  has  becri  promifed  him  bjr 
thK  patt  tiinsiUxtta  fecviv^^  he  would  be  paid  the  principal 
obligation  iwirc,  which  good  faith  docs  not  permit.  Bona* 
Jides  non  pcihur  vt  idem  bis  cxJ^atur;  L.  S7y  fC.  de  E,  J% 
one  cannot  twcjc  require  payment  of  the  fame  debt. 

•  31.  Tills  principle  that  the  payment  of  one  of  the  two 
obligations  eruingniihcs  them  both,  is  true,  n>>t  only  with 
regard  to  aclunl  payments,  Imtallo  with  regard  to  ficlitious 
payments  ;  as  a  novation,  fet-ofT,  and  even  a  releafe.  The 
rreditor  reqnlVoig  by  the  fet-oiT  of  a  like  fum  which  he 
n\<cd,  the  difcbnrj>;e  ol  ths.t  funi,  finds  himfelf,  by  this  dlf- 
rlviirgcs  pivitl  th  -t  which  was  due  him.  The  creditor  in  the 
e  »fc  of  a  novation  Tinds  hirjIVlf  paid  the  debt  of  which  he 
liu".  mnde  a  novation,  by  tl^c  new  debt  that  is  contracted  t« 
hlni.  He  rannol  then  in  inch  cafe  require  to  be  paid  what 
bus  been  promil'cd  to  him  by  the  pa6\  const  it  utac  pecuniae  j 
i»ijce  it  wnul'l  be  to  roquiie  to  be  paid  twice. 

It  is  the  f«mc  in  cafe  cf  a  releafe ;  for  thoi'gh  in  fuch 
r;ire  he  may  not  ha^e  received  any  thine;,  it  fufficcs  that  by 
this  releafe  he  Ihould  conlider  himfcir  paid  the  principal 
oU  He  At  ion,  that  he  may  no  longer  be  allowed  to  require  to 
be  puid  a  fccond  time. 
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d2.  Our  principle  that  the  payment  of  onte  dT  Ihe  tw« 
obligaUons  extinguiihes  both,  applies  when  VrhAt  h«s  been 
promifcd  by  the  pa^  eonstUutae  pecuniae  has  been  promifed 
for  the  payment  of  all  that  was  due  by  the  principal  obli. 
gatlon.    When  one  promifed  to  pay  but    a  part,  the  pay 
ment  of  what  was  promifed  by  the  paft  exUnguiftes  the  ' 
prmcipal  obligation  only  for  that  part*  For  example    If  be     ' 
in«  your  debtor  for  twenty  plftplcs,  I  promifed  or  impther' 
promifed  to  pay  afteen  of  them  wfthia  a  cenain  tim^,  th^ 
payment  of  the  fifteen  pittoles  promifed  by  the  paa   liU 
extmguiih  the  principal  obfigation  oftly  to  the  amount  oVSe 
nlteen  pifloles.  '  ^ 

33.  It  remains  forus  to  obferve,  with  regard  to  the 
obhgatmn  consututae  pecuniae,  that  according  to  the  law  >6,  ^■ 
«.de  pec  const     ^y^,^r^  two  perfons   have  promifed  to  pa/  " 
what  u  due  by  a  third,  they  are  liable  each  for  the  whole.   ' 
In  which  they  refemble  fecurities,  .upra,  „.  4 1 5 :  but  they 
have,  I.ke  fecur.tie,,  the  pleas  of  diviiion,  when  they  are 
folyent.   h.  Jn.eoJ.de  pec,  c»nst,  ' 

Haloander  has  thought  tl,at  thofe  who  iiave  promife,! 

have  a  fo  the  plea  of  difoumon  when  they  are  fued  for  hav 
ng  failed  to  pay  on  the  day  appointed;  and  that  they  arj 
inc  uded  m  the  difpoCtion  of  the  novel  4.  cAap.  ,,  ^Z  Z 
vrotdyonsUtuUpeeunU  reds.  '  ^"** 

i    V. 
0/  the  A!nd  ./  pccf,  by ^  ..hich  on*  promise,  to  t/^  creditor  t, 

i-ive  him  certain  sureties. 
.14.  There  i,  a  kind  of  pa-a  cnsti^ut^  p,cuni^  ^hen  one 
pr.m.,as  to  the  c.eclitor,    „ot  to  pay  him.    but  to  giv,  hTm 
w.ilun  a  certain  ti-ne  cer.ain  fureiies.as  pledges,  hvpoth™ 

u..a  h^  c.nsntu,.:m  ad...iui ;  L.  U,  ^.  ,,  fl-.  depec.  consu 

The  efTea  of  this  paa  i.  that  he  who  promifed  bv  tlii, 
paa  to  3:.ve  certain  furcties  may,  on  his  failing  to  give  'them 
be  com,>«lled  to  pay  the  debt,   even  before  tlie  time  ,he« 
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it  h  payable,   and  if  it  be  an  annuity  he  may  be  compelled 
to  reimlmrfe  the  principaU 

35.  He  who  has  proiilired  by  this  paft  to  give  for  a  fecu- 
rity  a  certain  perfony  is  difcbarged  from  his  obllgalion,  iff 
before  he  has  performed  it,  or  has  been  put  in  arrear  to  perform 
it,  thcpcrfon  whom  he  promifed  to  give  for  a  fecurity  hap- 
pctis  to  die  ;  d,  L«  14,  §•  3.  The  feafon  is  that  hi^  oblig-a- 
tion  becomes  impoHible  by  the  death  of  this  perfon  wiio 

cannot  iiow  become  a  fecuritv. 

»  • 

,It  wpuW  be  otlierwye,  if  tht  perTon  \rhotti  he  promi- 
led  to  give  for  a  fecurity,  refufed  to  be,  bound  as  l.isiecuri*' 
ty :  si  nolit  Jidfjuhercj  puio  tcncri  cum  qui  constituitj  nisi  aliud 
return  est ;  d.  §•  The  reafon  is  that  in  order  that  my  obliga- 
lirtn  maybe  valid,  it  fufiicesthat  the  fecuritllhlp  of  the  pcr»- 
ion  whom  I  promifed  to  give  for  a  fecurity,  be  fottiething 
poflible  in  itfelf,  though  it  be  not^poflible  to  me  on  account 
of  the  refufal  oT  this  perfon  to  enter  into  the  fecuritifhip. 
It  is  my  own  fault  to  have  promifed  what  I  could  not  per- 
form-    This  is  conformable  to  the  principles  tftabliihed 
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THIRD    PART. 

0/  the  manner  in  which  obligations  are  extin^uijhed  and 
iff  the  different  pleas  and  prejcripiions  againjl  them. 


457.  vJblICATIONS  may  be  extingui(h<jd  In  differ- 
ent ways ;  by  actual  payment^  by  config^ation,  by  fet-off, 
by  confuiiony  by  novation,  by  reieafe,  by  extinction  of  the 
thing  due* 

TJiofe  which  have  been  contra6led  under  fome  refolu- 
Uve  condition)  are  extinguished  by  the  happening  of  thi$ 
condition ;  others  by  the  death  of  the  debtor  or  that  of  the 
creditor. 

We  (hall  treat  of  thefe  different  ways  feparately  in 
feven  chapters.  We  (hall  add  an  eightby  in  which  we  fliall 
treat  of  pleas  and  preferiptions* 

Vol.  IL  » 
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CHAPTERTHE    FIRST. 

OJ  actual  fqymentj  and  of  consignattonm 

*^*/jLcTUAL  payment  is  the  aaual  performanet 
of  what  one  has  obliged  himfelf  to  give  or  to  do. 

When  the  obligation  is  to  do  fomelhing,  the  a6hial 
payment  of  this  obligation  condds  in  doing  the  thing  wfai^i 
one  has  bound  himfelf  to  do. 

When  the  obligation  is  to  give  fomething,  payment 
is  the  donation  and  tranflation  of  the  property  of  this  thing. 

It  is  evident  that  he  who  has  performed  his  obligation 
is  acquitted  and  difcharged :  hence  it  follows  that  a6\iial 
payment,  which  is  nothing  elfe  but  the  performance  of  the. 
obligatioQ9  is  the  moft  natural  way  in  which  obligations 
may  be  extinguilhed. 

We  fhall  fee  in  the  two  firil  articles  of  this  chapter  by 
whom  and  to  whom  payment  ought  to  be  made ;  in  the 
third  what  ought  to  be  paid,  how^  and  in  what  condition ; 
in  the  fourth  and  fifth,  when  payment  ought  to  be  made^^ 
where  and  at  whofe  expence.  We  Ihall  treat  in.  the  fixth 
«f  the  effefl  of  payments.  The  feventh  will  contain  the 
rules  of  their  application.  Laflly,  in  tlie  eighth  we  (hall 
^^^ME  confignation  and  tender. 

By  vfhom  payment  ought  tb  be  modi* 

459.  When  the  obligation  is  to  give  fomething,  the 
payment  confiding  as  we  have  faid  in  the  giving  or  trans- 
fcrring  of  the  property  of  the  thing,  it  follows  thence  that, 
in  order  that  the  payment  mtfy  be  valid,  it  fhould  be  by  a 
perfon  capable  of  transferring  the  property  of  the  thing 
paid. 

From  tnis  it  follows  that  thie  payment  i&  not  valid  If  it' 
be  not  ma^  by  the  owner  of  the  thing  or  by  Tiis  coiifent  ;* 
^r  otherwife  he  who  pays  cannot  transfer  to  the  creditor  to 
whom  he  make^  the  payment,  the  property  of  the  thtn^. 


^_^r  ^' 
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ifa» plUi.  juris  iip^almm  trtmsfvrrc potest  fuam^  Aoki  s  L% 

^4)  ffi  <U  re^^  juris. 

• 

According  to  this  prlnciprey  although  tfie  debtof  a  d^ 
cear(bd  perfon  were  of  a  thing  determinately  due>  one  of  the 
hdrs  of  the  dcceafed  who  pays  this  thing  to  the  creditor 
withottt  the  confent  of  his  co>heirS|  does,  not  validly  pay 
it  except  for  hts  own  part,  in  flriclnefi  of  hiw,  not  being 
owner  of  the  other  parts,  which  belong  to  his  co-heirs;  but 
as  to  the  effe£l,  thi7  payment  is  valid  unlefs  the  thing  were 
due  undbr  the  alternative  of  another  thing>  or  with  Kberiy 
to  pay  -another  thing  in  its  dead;  otherwiie  the  co-heirs  ane 
bound  to  ratify  this  payment,  which  they  would  be  obliged 
to  make-  themfclves  if  it  were  not  made*.  $upd  utUiur  ^m 
turn  esty  necesse-  esS  apud  judictm  pro  rato  hcAcri.  I«»  9,.ff.  4^ 
weg^  g€9U  Moliru  Traetm  de  Div.  1st'  ifd..part  2,  n.  166  $^  169» 
.If  the  debt  did  not  not  con(Ul  ia  dandoy  but  in  the  (implie 
reftitution  of  a  thing  oC  which  the  deceaAsd  badtonly  a 
naked  poITeflsou,  puta^  if  it  had  been  lent  or  depofited ;  the 
reftitutioa  which  one  of  the  heirs,  having  the  thing,  ibould 
Biakfof  it^  would-be  a  valid  payment  even  ipsQJurt^  with- 
out the  conlem  of  the  othur  heirs:  be  thelie  co-heirs  bav* 
ing  no  right  in  the  thing,  nor  any  iateseft  in  pseveniing  th^ 
reditution,  their  confent  is  not  requifite.  Mqlin^  ibid* 

460.  As  the  payment  is  9ot  vaU4  when  he  who  hfs- 
paid  the  thing  was  not  the.owi^er  of  it,  fo  it  is  not  jralid 
if,  altliough  the  owner  of  \Xy  he  were,,  oa  account  of  fooM 
perfonal  dcfe6l,  incapable  of  aliening  it» 

For  this  realbn,  payment  is.  not  valid  when  it  is  made 
%f  a  feme  covert  unauthoriled,.  a.  minor,  or  a  perfon  ioter*^ 
dl£ted..  L«  14^  \^finJS»dc  soluU 

461.  When  the  payment  nutde  by  a  perfon  who-waa 
not  the  owner,  or  who  was  incapable  of  aliening,  is  of  a 
fum  of  money  or  other  thing  which  is  confumed  in.the  xiSt, 
the  cot^lumption  which  is  made  of  it,  bonafide^  by  the  cred- 
itor, renders  the  payment  of  it. valid;  </•  §•  The  reafon  tt> 
that  the  ufe  which  he  make)*  bohajidc  of  the  fum  of  monef 
cr  other  Uko  thing  which  has  been  p^id  to  hinv  is  e<yiLin% 
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lattt  ti>  the  twifflAtion  of  the  propcrtjr  of  it.  Indeed  the 
tranflatbn  of  the  property  would  not  ha^e  given  any  thing 
more  to  the  creditor;  he  hat  ufed  and  coafuroed  the  thing 
a»if  the  property  had  been  transferred.  He  is  no  longer  lia- 
ble to  have  the  fam  of  money  or  other  thing  which  he  has 
oonfumed  bona  fidc^  recalled,  any  more  than  if  he  had  been 
the  a6\ual  owner  of  it ;  iince  the  thing  which  is  out  of  hia 
poflelliont  without  any  fault  en  his  patt,  can  no  longer  be 
demanded  from  him,  ^as  the  demand  can  only  be  made  a- 
gainft  the  poiTelTor  of  the  tiling,  or  him  who.  has  wrong* 
folly  parted  with  the  poiTeilion* 

'  463.  Although  the  payment  of  a  thin^^,  the  property  of 
^hith  has  notbeen  transferred  to  the  creditor,  be  not  val- 
id, yet  while  he  has  it  in  his  hands,  he  is  not  to  be  admit- 
ted to  demand  from  the  debtor  what  is  due  him  ;  it  is  ne> 
ceffary  that  the  thing  (h^kl  have  been  recovered  from  him» 
or  that  he  fhould  offer  to  reflore  it  to  the  debtor.  L«  94, 
ff«  de  sdut. 

453.  In  order  that  the  payment  may  be  valid.  It  is  not 
Aeceffary  that  it  fhoidd  be  made  by  the  debtor,  or  fome  one 
who  has  power  from  him.  Any  perfon  whatever  may  make 
the  paymenty  even  without  any  power  from  the  debtor  and 
even  againd  his  will,  provided  it  be  done  in  the  name  and 
in  difcharge  of  the  debtor,  and  the  perfon  who  pays  be  ca« 
pable  of^ansferring  the  property  of  the  thing  paid»  the 
payment  is  valid  \  it  operates  the  extincllon  ^of  the  obliga* 
tion,  and  difcharges  the  debtor  even  againil  hia  wilL  Sol* 
verc  pro  invito  ^  ignorante  cuiquc  iicct^  cum  sit  jure  tioiii  coK" 
siitutum  iktre  etidm  igMrantis  inviiiquc  tncliorem  cwditiontm 
facertm  Casus  ad,  L«  53,  ff.  de  solute  L«  23,  L*  40,  ff»  d*  tit», 
$SXd  L*  39}  ff.  dc  neg,gest* 

If  the  payment  were  not  made  in  the  name  of  the  true 
debtor,  it  would  not  be  valid ;  as  if  one  pays  me  ia  his 
own  name  a  fum  of  money,  believing  himfclf  to  t>e  the 
debtor  of  it,  when  it  is  not  due  from  him  but  from  ano- 
ther i  this  payment  extinguilhes  not  the  obligation  of  the 
true  debtor,  and  I  am  bound  to  return  the  fum  to  him  who 
has  paid  it  to  me  through  error* 
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Thii  decifion  applies  in  ftri^lnefs  <.  f  la^  even  in  \3m 
cafe  in  which  you  have  paid  me  in  yo  a  nam.  a  fum  of 
money  not  due  from  you|  out  of  the  moni.'s  and  by  tire  or* 
der  of  him  who  indeed  owed  it.  iiut  if  i  futd  him  for  iC» 
he  ml^ut  defend  Iklmrdf  by  brin^^ing  you  in  as  a  party  and 
praying  with  you  that  this  fum  which  you  had  improperly 
paid  to  nic  iii  your  own  name-out  of  his  monies,  ihould  Je- 
main  in  my  hands  as  the  payment  of  the  debt  and  that  he 
be  confcquently  difcharged  therefrom.  If  you  were  to  fuc 
4;ae  to  recover  back  this  fum  which  you  hiivc  paid  without 
owin^  it,  i  might  avoid  your  demand  by  caufu^g  my  debtor 
to  be  made  a  party,  wiio  would  pray  that  this  fum,  having  been 
I'urnilhcd  by  him  to  be  paid  in  liis  name,  (huold  remain 
with  me  in  difcharge  oi'  his  debt. 

Although  the  payment  of  a  fum  or  thing  due  me  be 
HOH  valid  when  paid  by  him  who  did  not  owe  it  in  his  own 
Aame,  yet  if  he  afterwards  becomes  debtor  of  it,  the  pay^ 
jnent  is  thereby  rendered  valid,  if  not  ips!>  jure,  at  leaft 
fcr  exception: ni  doiL    L.  25,  ff*  de  solutm 

454.  The  principle  which  we  have  ellablifhcd  that 
payment  is  valid  by  whcmfoever  made,  if  made  in  the 
name  of  the  debtor,  admits  of  no  difficulty  when  it  is  cffe^ 
uaily  made  and  is  received  by  the  creditor*  Whether  ^ 
Uraager  without  power  or  authority  to  manap^  the  affair^ 
of  the  debtor,  having  no  intereft  in  the  difchsrrge  of*the 
disbt,  can  compel  the  creditor  to  receive  the  payment  whick 
he  tenders  in  the  name  of  the  debtor,  is  a-queltiofV  of  more 
difficulty.  The  laws  which  we  ha\'e  quoted  do  not  decide 
it.  They  fay,  it  is  tiTic,  lliut  payment  made  by  any  perfon 
whatever  in  the  name  of  the  debtor,  difcharges  the  debtor  ; 
but  they  leave  it  undecided  whether  the  creditor  may  be 
compelled  to  receive-  it.  We  arc  to  feek  .the  folution  of 
this  quedion  from  the  law  73,  ^.  2,  if.  de  solut.  It  decided 
that  the  tender  of  payment  made  by  any  perfon  whatever 
in  the  name  and  without  the  knowledge  of  the  debtor,  puts 
the  creditor  in  arrear.  The  ordinance  of  1673  tit.  5,  art.  3> 
|iUb  permits  bills  of  exchange  in  cafe  of  protell  to  be  dit 
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cliarged  by  Aiy  perfea  whatever.  From  thefe  teartf  tliit 
jrale  U  to  be  drawn,  that  the  tender  made  to  the  cn^ditor 
by  any  perftm  whatever  in  the  name  of  the  debtor  is  valid 
and  puts  the  credilor  in  arrear  when  the  debtor  has  an  in- 
tereit  in  the  p».yment ;  as  when  the  tefidcr  is  made  to  Aop 
A  fuit  already  commenced,  to  lave  interefl  or  difchsrge  a 
mortgage-  But  ii  the  payment  procures  no  advantage  to 
the  debtor  and  has  no  other  elTe^l  than  to  change  the  cred- 
itor, the  tender  ought  not  to  be  regarded*  Mol'm*  TracK 
de  Usiii\  2}  45*  Ihe  pnnciple  that  the  payment  may  b« 
made  by  any  perfon  whatever  for  the  debtor,  is  true  with 
regard  lo  obligationa  to  give*  The  reafon  is  that  it  is  never 
material  to  the  creditor  by  whom  the  thing  due  is  giveit 
provided  it  be  effcdluaily  given. 

As  to  obligations  ta  do,  the  role  has  not  the  famelati^ 
tude*  It  applies  when  the  a£l  which  is  the  object  ef  the  ob^ 
ligation  is  of  fuch  a  nature  that  it  is  immaterial  to  the  cred^ 
itor  by  whom  it  be  done*  For  example.  If  I  have  bargain^ 
ed  with  a  vme-dreiTer  that  he  ihould  drefs  an  acre  of  my 
viaes^  any  oiher  may  dilcharge  him  by  doing  it  for  him. 

It  IS  not  the  fame  when>  in  the  obligation  to  do^  ihe  per. 
fimal  ikili  and  ability  of  the  workman  who  contracted  the 
^Uigatioxk  is  conHdered*  TheobUgation  mthis  cafe  cannot 
be  dlfcharged  by  another;  L*  :>!,  if.  de  soiuu  For  example.. 
If  I  have  contracted  with  a  painter  to  make  me  a  paintiiig^ 
Jie  cannot  difcharge  his  obligation  by  cau&ag  k  without  mf 
«on£eat  to  be  done  by  another* 

Towhom  fajment  ought  to  6e  madt^ 

465.  Payment,  to  be  yalid«  ought  to  be  made  to^th% 
creditor  or  to  ibme  perfon  who  has  power  from  himi  os  ci^ 
pacity,  to  receive  it. 

Ofpaymtnt  made  to  the  eredito^m 

466.  We  undcrltand  by  %  creditor  a»t  only  the  per&i^ 
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mtb  ^vhoIn  the  contra6l  was  made,  but  alfo  his  heirs  and 
g«ncral  or  f[>ecial  afiighs* 

When  the  creditor  has  left  feveral  heirs,  each  becom* 
itttj  creditor  only  for  the  part  for  which  he  is  heir,  payment 
cannot  validly  be  made  to  any  one  of  them,  of  more  than 
this  part,  unlefs  he  has  power  from  his  co-heirs  to  receive 
the  whole.  He  to  whom  the  creditor  has  transferred  his 
claim,  either  by  f^le,  gift  or  legacy,  becomes  creditor  of  it 
by  notifying  his  title  to  the  debtor  or  by  the  voluntary  ad- 
niiiTion  of  the  debtor,  aikl  confequently  the  payment  which 
is  raad« ,  to  him  is  valid*  On  the  contrary,  the  former  cred- 
itor ceafes  to  be  fuch,  after  notice  to  the  debtor  or  his  ad- 
miHion,  and  the  payment  afterwards  made  to  him  would 
not  be  valid. 

*  Likewife  when  by  a  judgment,  the  garniHiee  has  been 
condemned  to  pay  to  the  plaintiff  what  he  owes  the  defend- 
ant^  and  final  judgment  has  been  had,  the  plaintiff  fuc- 
ceeds  by  this  judgment  to  tlie  right  of  the  defendant,  and 
payment  made  to  him  is  valid. 

^  467.  A  perfon  who  may  juflly  be  taken  for  the  cred- 
itor, is  Coined mes  prefujned  to  be  fuch  although  another 
is  the  real  creditor,  and  payment  made  to  this  prefumptive 
creditor  is  as  valid  as  if  made  to  the  real  one.  For  exam- 
ple. You  are  in  poflelTion  of  a  manor  which  d<»esnot  be-' 
long  to  you,  to  the  true  proprietor  of  which  rent  and  feu- 
dal duties  are  due.  Payment  made  to  you  while  you  are 
in  pofTeffion,  for  the  arrearages  of  fuch  rents  and  duties, 
is  valid,  though,  not  being  the  proprietor,  you  are  not  proper- 
ly the  creditor  :  and  when  the  true  proprietor  fhall  appear 
and  the  maqor  be  reilored  to  him,  although  he  was  the 
true  creditor  of  thofe  rights  of  the  manor  which  have  been 
paid  to  you,  he  will  not  be  admitted  to  demand  them  from 
thofe  who  have  fo  paid  them ;  the  payment  which  they 
have  made  to  you  has  difchargcd  them.  The  reafon  is, 
that  every  poffefror  being  of  right  reputed  and  prefumed 
tlie  proprietjor  of  the  thing  which  he  poffeire**,  while  the 
true  proprietor  does  not  appear,  the  debtors  have  had  jufl 


A  TifEATISE  ON 

caufe  to  believe,  fecirtg  you  in  poffeffion  of  the  tn^uor,  that 
you  were  the  proprietor  of  it,  and  confeqiiently  the  creditor 
of  what  they  have  paid  you.  Their  good  faith  ought  K>  ren- 
der valid  the  payment  which  they  have  made.  It  is  the 
fault  of  the  true  proprietor  who  did  not  fooner  make  bim- 
felf  known* 

For  the  fame  rcafon  payments  made  to  him  who  is  in 
good  and  lawful  ^oiFeilion  of  an  inheritance,  by  the  debtors 
of  this  ellate,  are  valid,  although  the  inheritance  does  not 
of  right  belong  to  him ;  faving  to  the  true  heir,  when  he 
ihall  appear,  a  right  to  require  an  account  to  be  rendered 
by  the  poflelFot  of  the  inheritance  of  what  he  has  received. 

A  fortiori^  payments  made  by  the  debtors  of  an  eftate 
to  the  beneficiary  heir  are  valid,  although  aflenvards  this 
heir  be  excluded  from  the  inheritance  by  a  relation  who  be- 
comes the  abfolute  heir ;  for  if  by  means  of  this  excluiion 
he  was  not  the  heir,  he  was  at  leaf!  an  adminiArator  of  tlie 
inheritance,  which  gave  him  a  capacity  to  receive* 

Further,  a  payment  madje  to  an  heir  who  has  afterwards 
proci&red  bimfeif  to  be  relieved  againfl  his  acceptance  is,  not 
the  leTs,  valid* 

469*  In  order  that  the  payment  made  eit^icr  to  the 
creditor  himfelf  or  thofe  who  reprefent  him,  may  be  valid, 
it  is  neceifary  that  the  perfon  be  capable  of  adminiftenog 
bis  own  ellate*  Therefore,  if  the  creditor  was  for  example, 
a  minor,  under  interdict,  or  a  feme  covert,  tlie  payment 
which  fhould  be  made  to  him  would  not  be  valid,  and  would 
not  procure  to  the  debtor  a  difcharge* 

Ncverthclefs,  if  this  creditor  or  his  tutof  or  curator 
far  him,  pretending  the  nullity  of  the  payment,  (hould  de- 
mand to  be  paid  a  fccond  time,  and  the  debtor  could  prove 
that  this  creditor  has  been  benefited  by  the  fum  paid  to 
him  and  that  this  benefit  dill  continues  at  the  time  of  thc^ 
demand ;  as  if  his  debts  have  been  thereby  difcharged  or 
his  buildings  repaired,  the  creditor  ought  to  be  barred  from 
bis  demand,   as  contrary  to  good  faith,  which  doea  not 
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permit  one  to  benefit  and  enrich  himfelf  at  di^  expekvce  of 
another.     Nt^rasnem  aquuiH  tst  turn  alterius  damno  iocupietarh 

u 

ObCovvQ  that  iC  the  fum  has  been  iaid  out  iu  the  pui^« 
chafe  of  a  thing  necefTaryi  aiihough  this  thing  lias  Hnce  per- 
i.hed  by  chance,  before  the  demand>  heia  not  the  Yefa  to 
be  {>rcrumed  at  the  time  «f  his  demand  to  be  benefited  there- 
by ;  for  la  thu  fuppo&tion  that  the  thin^^  was  neceflary^  if 
he  had  ii6l  laid  out.  the  fum  which  was  paid  htiflf  iu  the 
|>urchafc  of  it,  *  he  would  have  been  obliged  to  lay  #ut  an-* 
ether  fum  which  he  has  in  this  way  pref(?rved.  Hoc, ipso 
quo  ttdn  est  paupcrior  fact uSf  hcupLtior  est  i  L«  47,  ^.  1.  if%  dli 

if  die  fujA  has  be^n  employed  inthepurchafeof  thing^s 
wVich  were  not  neceffary  to  the  creditor^  he  will  be  admits 
led  to  his  demand*  if  they  do  not  coBtinue  to  exift  ;  if  the}^ 
Au,  h.i  will  ft  ill  be  admitted  t6  his  demand  by  tendering 
them  to  the  debtor ;  d*  L.  47,  prince  L.  4,  ff.  da  except. 

409*  The  payment  which  the  debtor  makes  to  his  cred* 
tlor  to  the  prejudice  of  an  attachment  inhiii  hands  by  thd 
cpsiditors  of  hia  citditor,  is  a  good  payment  a^irift  his  cred- 
itor, but  not  againrt  the  attaching  creditors,  who  may  ob- 
lige ihib  debtor  to  pay  a  fecond  time  iif  it  be  adjudged  tliat 
the  attachment  is  valid,  lavltig  to  him  his  recourfe  againfV 
his  own  ^creditor  to  whoni  he  has  paid  in  prejudice  of  the  at- 
lachm^^nt* 

Lafljy,  allho'  &  nSan  be  unaer  ah  arrefl  of  lii^  body,  bis 
debtors  may  validly  pay  hi  n,    \*liile  there  are  nd  attach* 
^icnts  in  their  hands  j  L-  40,  ^.  6,  fT.  de  ji^rt  fisc^  L»  4 1,  if. 
di^  salut* 

^.  .1  t. 

Offikose  who  ha'oc  power  from  the  creditor  h  receive*    v 

470.  Payment  made  to  thofe  u'ho  have  power  frbm  the 
cr->' lltor  to  ix'ceive  for  him,  is  prefumcd  to  be  to  the  credi- 
tor Uimfclf,  and  confequently  is  as  valid  aa  if  made  to  Wm. 
JL»-  liJO,  ff.  de  reg.  jur,  ^lod  jussu  altcrijs  solvit iir^  pro  eo  tsi 
quasi  tjsi  salutum  €sset» 

Vol.  il.  G 


V 


»6  A   TREATISE  ON 

47  K  It  follows  from  Uiis  rule*  U  that  it  is  not  nfkteml 
to  what  perfon  the  creditor  has  given  power ;  whether  it  be 
to  a  minor  or  to  a  monk  profeCTecl,  tlie  payment  is  good. 
The  reafoD  is»  that  the  payment  bein^  prefumcd  to  be  made 
to  him  who  has  given  the  power,  he,  and  not  the  perfon 
to  whom-  it  was  given,  ought  to  be  confidcred  ;  it  was  the 
fault  of  the  creditor  to  choofe  him.    L.  4,  Cod,  de  solat* 

472.  It  follow  J,  11.  from  this  rule,  that  one  may  val- 
idly pdy,  not  only  to  him  who  has  power  from  ihe  creditor 
himfelf  to  receive,  but  alfo  to  him  who  has  fuch  power 
f^om  one  having  capacity  to  receive  fbr  the'crcdilor.  For 
example.  If  the  creditor  is  a  minor  or  a  feme  cpvert,  pay- 
ment made  to  one  who  has  power  from  the  tutor  or  huf- 
band  is  vafitl,    I..  96,  ff.  de  solut. 

473.  It  follows,  III.  from  this  rule,  that  payment 
made  to  him  who  has  power  from  the  creditor,  is  no  fur- 
ther Tali'l  than  as  if  made  to  the  creditor  himfelf.  Tliere- 
fore  if  the  eredk^r  is  a  minor  or  under  interdicl,  payment 
made  to  one  who  has  power  from  him,  is  no  more  valid 
than  if  made  to  the  minor  or  perfon  interdifled. 

471.  Payment  made  to  him  who  has  a  power  to  re* 
ceive,  is  valid  only  when  the  power  continues  at  the  lime 
of  payment. 

Tlierefore  If  a  creditor  has  given  ^.owcr  to  ore  to  re-» 
celve  what  is  due  tb  him,  during  a  certain  time  or  during 
hifabfence,  payment  miidc  to  this  perfon  after  the  c:;pis'a- 
tion  of  the  time  or  afcer  the  return  of  ihc  creditor,  would 
not  be  valid,  bec^ufe  the  power  no  loiiger  continued. 

Likewife,  if  the  creditor  has  re\oked  the  power  which 
he  had  given,  payment  made  after  the  revocation  is  noX, 
valid;  but  it  is  neceSiiry,  for  this,  that  the  delator  who  has 
paid  fijice  the  revocation  fhonid  have  had  knowledge  of 
tlie  revocation,  or  that»  it  (hould  have  been  fo  ncfificd  to 
him,  as  that  he  might  have  had  knowledge  of  it  ;  otherwift: 
the  paymeiU  made,  altho'  after  the  revocation,  will  be  viilid. 
L.  12,  ^.  3  ;  L.  24j  5.  3 ;    L.  51,  ft',  dt  soiut. 


"i     Tke  ^reafbn  iat»  that  the  error  of  the  debtor  whd  pays 
after  the  revocalion  of  the  powcK  proceeds  rather  froai  tke^ 
fnuit  of  the  creditor,,  who  ought  to  notify  the  debtor  of  this-' 
revocation,  than  frcni  that  of  the  debtor,  who,  feeing  a^' 
powci'  u^  receive  an(l  not  imaginiiig  any  rcvocaticr.,  l.^s  had 
j|i(V  caiife  to  pay  the  ptrfoii  who  had  the  power,     i  :.erc-* 
fore   it  .is  not  jufl  tLat  ihc  ilv'ulor  Ihould  fuiTci'  i:(    :  thifi^ 
error,  and  be  ob'ija:CQ  to  pay  twice;  the  crccii  i*  v. he  i.s  ia 
fault  ouf^ht  alone  to  Tuffer. 

Tins  cafe  is  very  different  from  that  in  which  the  debit- 
or (liould  pay  upan.a  forged  pftwer  from  the  creditor  ;  JTor* 
ia  this  ^afe  there  Mould  be  no  fault  oi  the  creator;  it.is 
that  ot  the  debtor  in  not  havii|g  fu%i^'nt>y  ^(ifsfmtpd  himff 
fclf  of  the  validity  of  the  jiower;  tliertiore  fueh  pa^mea^ 
is  void  and  does  not  difcharge  the  debU>r*  L*  ^4^  ^.  4>  ff» 

475.  The  power  expires  alfo  faqr  the  dealltof  the  credi* 
tor  ivhog^ye  it,  and  fometlmes  by  .a^haog^of ^condition, 
as  by  tlie  piarriage  of.  the  ^rcd4tf)r,  being  a.voman;  con<* 
fcciucntly  payment  to  hinv.who  has  this  painter,  ia  not  valid^ 
if  made^finqc.the  deaith  or^ctongr  of  xondtUoh^f  the  cred- 
itor  who  gave  it*    L«  lOS^  ff*  dezduU  org,  L*  58|  ^,  1* 

But  if  the  death  of '^dianp^e  of  tondtfioti  69  the  creditor 
vas  not  known  at  the  time  of  the  payment,  the  good  faith 
c»f  the  .debtor  would  render  the  payment  valid.    L.  32,  SI 

4i*  tit* 

#.  476*  Th4  power  given  by  one  who  has  capacity  to  re- 
ceive for  the  Creditor,  expires  when  this  capacity  ceafes. 
For  e^cfimple*  .If  ihe  tutor  o£  a  minor  has  given  power  to 
one-  to  receive  the  debts  of  the  minor,  payment' may  not 
be  made  after  the  tntorihip  expires,  to  the  perfon  who  had 
the  power  ;  becaufe  the  capacity  of  him  who  gave  it  has 
"ceafed  and  payment  could  no  longer  be  made  to  him.  L. 
ISOy  if*  de  Reg*  juris.  •  , 

477i  It  remains  to  be  ohfervcd  that  it  is  not  material 
whether  the  power  from  the  creditor  l>c  a  fpecial  power, 
%r  u  genera]  or.e,  otwihrn  nr^JUj^um.  L.  12*  d^  saiut* 


•\ 
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An  ^xectttioa  in  favor  of  the  creditor  in  the  bants  of 
the  ofi^eri  is  /tfquWalent  to  a  po\yer  to  receive  the  debt  con^ 
tained  thertiiiy  and  the  difchar^^e  which  he  gives  to  the  debtor 
i^  as  valid  as  if  given  by    the  creditor* 

It  isotherwife  of  an  attorney  at  law  to  whom  1  have 
given  power  to  bring  ftiit  agalnfl  my  debtor;  this  doe$  not 
include  a  power  to  receive  the  debt.  L.  86,  ff.  dc  soJut, 

It  is  a  celebrated  quoflion  whethsr  the  power  which 
we  give  to  one  to  contrail  for  us,  as  to  fcU  or  let  a  thinp^, 
includes  that  of  receiving  for  us  the  price.  Dartolus  main- 
tains the  affirmative  and  Js  followed  by  Pachin,  II.  contr^ 
94.  1  tWnk  the  mod  plaullble  oprnion  is  that  ofWilTem- 
bach,  ad*  ft*,  ff.  dt  soiut.  «.  14,  who  holds  that  the  power 
to  fell  does  not  iaclnde  that  to  receive  the  price,  unlels 
there  ate  cjrcHmiWmces  which  give  room  to  prefume  it. 

The  Digeil)  h*  I)  ^  12,  de  exerc,  act.^  appears  lo  me 
decilive  £br  this  opinio^.  It  it  there  faid  that  he  whofe 
only  charge  Qa  board  of  a  v^ffel,  is  to  agree  with  the  pal^ 
fengers  iar  the  prioc  of  tl|elr  p^fagc,  has  no  power  to  re- 
ceive the  money*  One  could  not  fay  more  formally  il.at 
the  power  ta(6U  or  to.  let,  doctn^t  include  that  tp  i^ceiv^ 
\he  pricQ*  •  ♦*'  - 

.  .  liu^  therO;  may  be  ctrcumftances  in  which  he  who  La& 
^  power  to  f.:ll,  is  prefjmed  to  have  a  power  to  receive  the 
price.  For  exampl<^«  It  there  are  in.fv  oity  certain  perfont 
whofe  trade  it  is  to  carry  about  what  they  are  employed  to 
difpofe  ofj  and  receive  the  pricey  from  the  purchafers ;  ii\ 
deliverinij  to  one  of  thefe  pcrfons  fv  U^Ing  to  be  fold,  I  aq^ 
prjfunxed  to.  give  him  alfo  a  power  to  receive  the  prioen 

Of  those  to  wAjn;  the  law  ^hes  capacity  |j  recsive, 

478.  Payment  made  to  thofe  lo  whom  the  law  ^ive^a 
capacity  to  receive  iu  the  (l^adofthe  creditor,  is  valid*   t 

Thc*law  gives  this  capacity  to  tutors  to  receive  what 
(s  du»to  their  m'mors,  to  the  curator  gf  perfons  under  in- 
terdict to  rec;?ivc  what  ia  due  lo  thefe  perfons,  to  hutbau4s  , 
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to  receive  what  is  due  to  their  wives  who  are  not  feparated 
iToi»  them,  to  trullecs  of  hofpitals,  pai  ifh  officers,  Sec*  t6 
receive  what  \&  due  to  the  faid  holpiials,  j  ariflies,  &c. 

huch  perfons  have  capacity  to  receive  not  only  the  re- 
Ycnncs  of  thofu  whom  they  thus  rcprefcnt,  but  alfo  tht 
principal  of  annuities  when  the  debtors  think  proper  to 
redeem  them,  without  the  iiUefventtpn  of  any  deci-ec  to 
this  c^fedt  from  the  judge»  and  the  debtors  who  have  p«i4 
into  their  hands  are  fuUy  dtfchargedy  aud  no  recourle  can . 
be  had  a^ainll  them,  oven  if  tliefe  pefibns  (o  wh^m  they 
have  paid  (bould  l>ccoine  infolvetU*  The  law  2S,j  Cad^ 
W^^  adm^  tuf,x  which  requires  the  decree  of  the  iu(%e-topro- 
teil  the  debtor,  in  caO:  of  the  iufolvency  of  the  tutor  to 
Vhom  he  lias  puid,  is  net  received  in  our  jurifprudqnce* 

479.  The  iingie  reafon  of  relation fhip  to  the  ereditOTi 
however  near,  is  not  a  (u£^icit:nt. capacity  to  receive  what  ia 
due  to  hiin« 

Therefore  neither  the  father  has  rapacity  to  receive 
\f\\Bt  is  due  to  lUe  fon  who  is  nci  lonf^ep  under  his  power, 
fior  the  fon  to  receive  what  ]^  dpe  to  his  father^  nor  tb« 
i)uihaud  to  receivig5what  is  due.  to  hia  wife  who  isieparatcsi 
from  him,  much  lefs  the  wife  to  receive  what  is  due  to  her 
fau(band-  l«|22,  If,  hoc  tit.   \..  11,  Codn  hot;  tity     . 

..  :  •       i  . .  i- 1  v* 

480.  Sometimes  in  a  corttf{i6\  by  which  a  perfbn  obliges 
himf<?If  to  pay  famclhin^«i  another,  a  third  perfon  is  in* 
<Ucated,  into  wliofe  hands  it  is  a^^reed  that  payment  may 
be  made  as  well  as  to  the  creditrt**-;  fnch  perfon  has  by-thfc 
a|i:reenattot  Ufelf  a  Rapacity  to  receive  for  the  creditor  5  ^nd 
confcquemiy  the  payment  which  is  made  t<>him  is  as  valid 
aa  if  made  to  tht;  cvediior  l/imiclf^  1  hefe  third  perfona 
to  whom  it  is  agieijd  that  tl^  dcbtSr  may  pay  are.  c^lied 
by  the  civilians  adj^cLi  sjluihnis gratia* 

1  Aefe  Uiird  perfons  are  moft  fi-equently  creditors  of 
tbe  «re4ito»  wiio  indl^^aiteb  \hom;    Vor  examplt.   Yo«i  i^ 
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me  «D  efiate  for  the  rum.Qf  ten  ihoi^at^llTrcvy  and  it  ia 
a^eed  in  the  contract  tijat  1  may  p^y  this  fum  in  ^mx 
difcharg«)  to  a  third  perfoa  who  \%  your  creditor  for  the 
like  Turn*        .  .... 

^  .  Sometiircs  alfo,  the  :perfon  whom  I  have  indicated  to 
ypu  IS  a  third  per  Con  wii'Q  isruo),  my  creditor,  but  who  is 
to  receive  this  fum  ioy  mei-a^aTiy  maodatatTy  or  indeed  as 
9>;  doneCiif  I  int(^»d$cUo  gitt^it  to  bim-  buch  are  proper- 
ly |M!^V<i<^<^v^'^^-^ir^^^(<7>.  ^poketi  of  in  the  civil  law* 

*481#  A  perfbn  fcay  ht'  indfcatcd  to  receive  riot  only 
the  thing  itfclf  which  tiie  d*ibtoi^owes  to  his  creditor,  but 
fomctimes'^even  a'diff'erent  tliilnp; ;  as  i^  1  let  ygu  a  right  of 
p^nre-  in  myt^oods  for  your  hogs,  on  condition  that  you 
pay  me  the  fum  of  thirty  livres  at  my  houfc,  or  deliver  a 
ho^of  one  hundred  poiitoda  "weight  to  my  ovcrfccr  atD— . 
In  )Uiia  cafe  the  delivery  of  the  hog  ir.sde  to  my  overfeer, 
difoharf^es  you  from  the  thirty  livres  which  you  owe  me.  L. 
^4)  ^.  2,  jT.  de  sol.t.  L--14,li  %•  5,  ff.  a>  Y4:rb*  chltg. 

■  48:4.'  M  re  fum  whidh  is  tnentiored  in  tiie  contra 6^  to 
be  paid  to  a  third  pcrfon,-  may  be  lefe  than  (hat  ^'hich  rh4 
ttebtor  obliges  himfelf  %'  his  contract  to  pay  to  the^  cretil- 

Hence  irifes  the  rjneilion,  L.  98,  §.  5,  V.  de  solvi^ 
whether  in  this  cafe  the  payment  of  the  lefs  fum  to  tiih 
third  perfon  difchargea  the  debtor  from  the  creditor  cnii  re- 
ly, or  onty  to  the  amount  of  this  fum.     We  ought  on  this 
.queftion  to  feek  from  the'cirousiilencos  what  was  the  inten- 
tion of  the  parties  ;  ^bpt  uplefsthe  contrary*  »  evident^  the 
prefuraption  iS)  that  it  was  tKe  intention. of  the  parties  that 
the  payment  of  tlic  lefs  fum  made  to  the  ptribn  in<&:ated, 
(bould  difcbarg^o  the  debtor  to  the  amoin^tonly  of  this  £aro. 

4«3»  The  indication  of- a  third  perfon  to  whom  pay- 

♦Mcnt  is  to  be  mftde,    may  be  for  a  place  or  (imti  difTereni 

from  that  in  whichthe  tbiiig  is  payable  'to  the  cret'Iicr 

himfeii^    For  extunplt*    .  J  may  agrer  that  ycu  pay  a  fura 

>f  m9ney  to.mje.iyt  iny  hci^fe  m  Uriewnj  or  tOim>'. tinker 
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ik  Faris*  Likewife,!  may  agree  that  ycni  pay  afum  of  mo<* 
iiey  either  to  me  at  the  time  of  a  certain  fair  or  to  a  certain 
peri'cm  after  tl^ie  time  ofthe  faid  fair.  L.  98,  ^«  4y  6,  if*  di 
soIhu  ¥ict  versaj  I  may  a^icetiiat  you  pay  fuch  fum  el* 
ther  to  me  at  the  time  of  che  fair  op  to  a  certain  perfon  be* 
fere  %hc  fair.  L^  141,  §.  (>,  .U  Vt*rb,  ol^lig. 


•  •*  I 


484.  The  indic^ition  may  ilfo  be  muclc  to  depend  on  a 
condition,  although  the  ohiig^ation  be  aU^uJte;  h\x\  i(  tae  ' 
cb!i:^aiion  hh\(  depend*  oh  a  condition,  tiic  indicatiQn}  al- 
though made  abfolute  or  iintk'r  another  ctiiidition^  would 
ntcelfariJy  depend  on  the  condition  u*^o:i  wl.ich' the  obliga- 
tion depends ;  for  one  cunnot  malce  a  rjlid  payment  to  the 
perfon  indicated  except  of  a  tl.in^  due.  and  it  cannot  be 
clue  if  the  condition  of  the  oLii;^;uion  has  not  happened. 
JL.  141,  §-  7,  8,  fi*.  cU  Verif,  o6!:j. 

It  13  not  the  Him?  in  re.jard  to  the  lime  of  payment. 
As  tlie  payment  may  be' validly  made  before  the  tiroe|»the 
indiciition  to  piy  to  a  tliird  pei funis  not  ncreflarily  con- 
jhied  to  the  time  I  hjive*  :;!anted  lo  mv  c'ebtor  to  pay  me  j 
therefore  I  may,  in  contraSlinic:,  permit  my  debtor  to  pay 
a  third  perfon  provide;:)  be  •  do  ix  in  a  month,  although  I 
have  granted  brm  two  montlis  to  p'ly  to  -.ue  d.  L.  98,  §.  4.* 

4S5.  pAvmeut  made  to  the  pjiTon  luclicated  is  valid» 
not  ouly^when  it  i?  mude  bv  the  debitor  hiiiifelftowhonrj  the 
indication  ia  made,  but  v  hen  by  any  otliev  perfon.  L.  59^ 
sgn*  i^  si  a  fJhy  h*.  de  suL-t,  ^ 

•  433.  This  right  which  the  dvbto;*  liits  to  pay  the  fim. 
to  the  perfon  indicated  as  vididly  asifio  ire  creditor  him-. 
fclf,  13  a  right  which  paii'es  to  tnc  be  is  nf  the  debtor.  They 
have  this  right,  although  it  was  on  i.ieJ  «o  be  mertionecl 
in  the  ftew  titlt  which  hiis  been  :.iven  ;  Tor  an  intention 
tu  alter  a  priuiitive  title  by  a  new  one  is  never  prefumed. 

437.  Regubirl)'  it  aan  only  b:i  the  ]Rri>jii  indicated  by 
lae  coiitidAto  wboin  payment  mj.y  Vti)i;Kv  be  muJe,  .not 
hf!3  heirs  or  ^ih^v  pjtT^n^  who  m  ly  repref^at  him*  L.  55^ 
IT.  d<;  Verb.  oUig.  L.  b  I,  U*.  dt:  solut. 
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Ncverthelers  when  a  fcUcr  indicutci  to  the  bu^^r*  Uk 
'^  the  coatracl  of  fale  to  pay  the  price  to  one  of  his  tred'uoi^t 
the  payment  may  be  valitlly  m\de  n»t  only  to  this  credi- 
tor, but  to  his  heirs  or  other  perfons  who  may  fuoceed  to 
his  right*  The  reafon  is,  thut  in  this  indication  it  is  not 
to  much  the  perfon  indicated)  as  the  quality  of  creditor 
irfaich  has  been  canridcred,  on  account  of  the  inlcreft  whicli 
tht  feller  had  to  be  cUfcHargcd  from  his  debt  and  tliat 
Hrhtch  the  buyer  had  to  pay  to  the  creditor  in  ordrr  to  be 
fubftitulttl  to  the  rights  and  fccuiitks  of  this  creditor. 

483.  One  Can  no  lon^jer  validly  pay  to  the  perfon  in* 
dicatcd  when  he  has  chungcd  his  coudiliont  Therefi^re 
if  the  pciToH  indiojitcd  iu  the  c^ntracl,  has  fine;;  toil  his 
oivil  capacity^  payment  to  him  cannot  validly  be  made* 
L»  38,  de  iolut,  Aliljcr^h  thecr2di.()r  mi;;ht  ha\"e  indicated 
a  perfon  who  at  the  Uific  of  the  contract  had  loft  his  civil 
caj»acity.  L.  95,  ^.  C,  diet,  tiu  Cujac,  in  Cjurueiit,  ad  Pu/ifu 
ad  /r.  li* 

The  Reafon  of  this  dirfcrcn^  is,  that  on6  may  pr«* 
JTume  tiiattiie  creditor  would  not  Lave  wiflicd  that  payment 
(hould  be  made  into  the  hands  of  this  perfon,  if  he  had 
forefccn  this  change.  But  whtii  at  the  time  of  the  con* 
traA  this  perfon  was  civilly  dead  ar.d  the  creditor  knew  it, 
the  intention  of  the  creditor  I  hat  payment  ftioiild  be  mads 
ihto  Ids  hands,  although  he  had  lo(l  Lis  cUil  capacity. 
Cannot  be  ambiguous* 

The  fame  m.iy  be  faia  of  a  pvrfon  indicated  who  Tioutd 
aftcnvlrdiibc  intcrdi  led,  take  ahufband  or  become  a  bunk- 
rapt.  In  all  thefj  rales  the  debtor  can  no  lcn:^'-'r  v.^Udly 
pay  to  t\Xdi\  perfon;  the  preram;)ilc;n  bein^  that  fuch  per* 
fon  would  not  nave  bzcw  iii.iu  a-ed  iF  thcfv:  clicumr.aiiccs 
had  been  foreleen* 

489.  Me  whom  the  creditDi*  by  the  a^recmv^nt  illVlf 
has  indicated,  Is  vcvv  dinLitni  hotn  him  who  hc^  6hlv  a 
power  of  attorney  from  tl»%:  credit  )r  to  rjctive.  The  ri,^ht 
ftf  paying^  to  an  attoruuy  ccafj.^  v/ith  the  revocation  of  the 
poA-er,   noiliicid  to   the   debtor,    whith  thi^  creditor  luiiy 


ifeaki  when  h^  ibf  s  fit.  The  reafon  i»,  that  tjic  rlght^f 
paying  to  the  attorney  is  founded  on  thft  ^wei\  Which  »is 
as  revocable  as  any  other  ;  frotti  which  it  follows  that  as 
the  power  comes  to  an  end  by  the  revocation)  the  riglil^o 
pay  to  the  sittoi^ey  alfo  ceafet.  .  ^ 

On  the  contrary,  the  right  td  pay  to  the  perfon  indi- 
cated by  the  agreement,  having  its  foundation  ia  the  aj^i^j^* 
meiit  itfelfi  of  which  it  makes  a  pmt,  and  from  which  one 
of  the  parties  cannot  detra6t  without  the  confent  of  ikt 
other,  th^  creditor  canHot  deprive  the  debtor  of  the  bene- 
fit of  it,  who  may,  againft  the  will  of  tht  creditor,  •  pa^y  in* 
to  the  hands  6f  the  perfon  indicated,  according  to  the  agree- 
ment. L.  112,  §.  3,  8&  L.  106,  fF.  dc  solvi.    . 

Neverthelefs  if  the  creditor  alledges  that  he  has  rea** 
Cons  why  the  payment  fhOuld  not  be  made  into  the  hand* 
of  this  perfon  mdicated  by  the,  contra6t,  and  that)  the  debtor 
can  have  no  intereil  in  iNiying  into  his  han^a  rather  than 
^o  the  creditor  iliqilfelf,  or  to  f<ftme  other  perfon  who  might 
bfs  indicated  in  the  place  of  the  one  already  indicated,  it 
trouldbeon  the  part  of  the  debtor  an  ill  temper  andtui  uh- 
reafoiiable  oblUiiacy  to  mh(\  on  paying  iiito  the  hands  of 

m 

the  pcifoa  indicated;  an  obfUuacy  which  a  court  ought  not 
to  favor. 

490.  By  the  civil  law,  the  Hght  to  pa^  to  the  perfon 

indicated  by  the  contra6t,   ceafed  when  in  a  fuit  which  had 

txrterVened,  the  defendant  pleaded  to  the  merits;    L.  57,  ^ 

.  1>  IF.  de  soluU;  a  ilriclnefs  which  bught  not  t6  be  admit* 

ted  in  our  law. 

49  U  Thcrtj  is  no  doubt  that  payment  made  of  a  part 
'to  the  creditor  himfelf  does  not  take  away  the  right  to  pay^ 
the  remainder  to  the  perfon  indicated,   iu.  7 1 ,  if.  </«  soiun 

JjM  nsohai  manner  payment  m::de  tj  a  person  "joJiohad  neither  pow^ 
cr  nor  capacity  tarecche,  may  bti  rendered  s.alidm 

^      '492.  Payment  made  to  .a^pcrli^u  who  had  neitb<^r  pow- 
i^r    nor  capacity,  becomes  valid,  firil,  by  the  ratification 
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-mod  approbation  which  the  creditor  makes  afterwards  oftBte 
^payment.'  L.  12,  ^.  Ayde-solut*  L.  ^,  Cd(f-  dtct»  tit.'ljm 
-•S4,  ff-  rf^  neg.  gesu 

Ratifications  having  a* ffetroa6live  efTe^,  according  t* 
the  rul€  Etti  habit  to  mandato  coiifaratur^  d.  L«  1'2,  ^  4,  the 
>^yment  will  he  prefume^  to  have  been  good  from  the 
time  it  waR  made*   ThDerefore  if  ctoc  becomes  a  fecurity  to 
Toac  for  my  debtor  with  a'claufe  that  his  f  cuntUli-      iV.all 
•  continue  only  to  the  ftrft  of  Jiihuary  one  thou.^rd  fc  :eu 
hundred  and  ^fifty,  at  the  end  of  which  thne  he  Ihall   reft 
'  ftcquitte'd  %nd  difcharged /r/r«o  Jwr? ,-  tlie  payment  whicli 
he  made  in  the  courfe  of  the  year  one  thoufand  feve^  \kWk-* 
•dred  and  forty  nine  to^  perfon  who  had' not  ^power  from 
me,  would  be  valid  and  he  could  liot  recall  this' lum  of  mo- 
Aeyy  although  I  had  ^ot  ratiiied  the  payment  till  the  year 
ffOne  thoufand  feven^hmidred  and  fifty)  when  he  would  hafe 
•ceafed  to  be  my  debtor^   if  he  had  not  paid :   for  by  mean^ ' 
•of  the  retfoa£live  effe^  of  my  notification  the  payment  is 
valid  from  the  day  it  was  made»  which  \^  while  hie  ob- 
rjlgation  continued*  L*  n,  ^  -1^  ff»  de^soluu 

According  to  the  fame  princiifle  if  I  owe  a  thoufand 
livre*  to  Peter  and  Paul,  creditors  in  soliduniy   and  I  h^\t 
:paid  this  fum  in  the  firll.^ace  to  a  perfon  who  received  it 
for  Peter  .without  any  power  from  him,   and  have  paid  k 
•a  fecond  dmeto  4'aul,  the  validity  of  the  payment  made 
to  Paul  would  depend  on  tlie  ratification  by  Peter.     The 
firil  payment  would  be  valid  if  Peter  ratified  it,  and  that 
made  to  Paul  would  be  void  as  being  the  pa}'ment  of  a 
debt  difcharged*     If  T'eter  does  not  ratify,  the  iirll  pay- 
ment would  not  be  valid  and  tiaat  ma<le  to  Paul  would  be* 
I^,  58,  ^*  2,  ff.  d.  tit. 

493.  The  fecond  cafe  in  which  the  payipent  would  be- 
viome  valid  when  made  to  a  perfon  who  had  not  «i  capaci- 
ty to  receive,  is  when  the  fum  paid  lias  aft^rwariis  come 
to  the  benefit  of  the  creditor.  I..  2»,  L.  34,  ^.  9,  ff.  de 
£olut.j  as  if  it  has  difcharged  him  tixm  what  he  «we4.  |^ 
€6,  vfttbo  sed  exctptioMj  ff,  d.'tin 
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* 

The  third  cafe  is,  .when  tbe^pex:lbn»  to  whom,  payment.. 
lbs  been  made,  has  become  the  heir  of.  the  creditor,  oHk. 
has  fuccetded  to  hif  right  by  foi^q  other  W^*  L.  96,  ^.  4^. 

ff.A-  fir.. 

.... 

Jf^R-r  •/  C'L  £    .II  L. 

WmU  ihiag  pu^ht  to  be ^aid^   how  and  in.  what  cQMdiiimu^  - 

J^y  fWiff*  thing  be  paid  fof^  another m  .     :  • 

'   494.  Re^larly    it   is  the   thing  due  which    ought  ta. 
Unpaid)  and  a  dobtor  cannot  oblige  his  creditor  to  receive 
inpayment  another  thing  than  w|iat  he  owes  him*  Lk  U» 

Cod^de^sohjt*. 

'   We  do   not  rt511ow  tlfts  novel '4,*  cap.Sy  which  pernlils : 
ihe*debtor  of  :i  fum  of  money,  who  has  neither  money 
nor  goods  from-'.^hich  it  may  be  made,  to  oblige  his  cred-i    ' 
ito!^  to    rLTeivc'in  payment  lands,  according  to  ellimatioil*  * 
livade  th;:reof,  utileis  the  creditor  would  rathqr  find  hiA%.  * 
jurchafur,  '^ 

•  4^5.  Nof  orii>"the  debtor  cannot  oblige  the  credftor 
to  iit^ceive  in  payinent 'another  thing' than  what  is  due  t&- 
him,   but  If  through  tfrror  the  creditor,  thinking-'he  wift*^ 
Jticeiving  what  waa  dud,   had  received  another -thing,  the 
payment  would  not b^  valid,  and  the  credi^tor  cbuld/bn  ofler-* 
ing  to  return  what  he  has  received,  exa6l  the  thing  which  ia 
duahinihi  Kautj  U>  59,'ffi  dc^solut^  Siguum  auntm  fibi promisU* - 
scm^  tibi  ignoramti  quasi  aurum  as  soiverim^  nonUbera&or^ 

If  the  creditor  was  willing  however,  to  receive  another  • 
thing  inilead  of^wliat.waa  due>  there  iano  doubt  thait'tho  ' 
payment  is  valid;  L«  17|  C0<^  de'solut-^  unlefs  there  was. 
room  for  reii<;f  i^ainft  the  payment  in  th/e  cafe  of  lefion,  orn 
accotint^pfthe  minority  of  the  creditor  who  had  imprudent-' 
]y  -given  his^nfent}  or  on  account  of  frauds  &c«  L.  26,'iiC 
dcJib.hgt.  •  '  jk        ' 

496.  The  debtof  may  fometimes-  oblige  thd'cimitor 
to « receive  fome  other  thing  in  payment,  in  the  room  oC. 
Ijli^  whi^  ia-diiei  that  i»  to  fiiy>  when  tbia  right  ha»  bee^ 


% 


l^rante^  to  hiin  either  by  the  contrail,  or  by  fpme  fub/c^ 
qticnt'ap*ecment  wlth'*&e  credhoT,  intervening,  L-.57,  L. 

»6,  ^- 2,  ff.  (/r  ^a/iil." 

'  ..      .  •  .     . 

•  -*      • » 

By  the  civil  law  this  right  ceafed  when  in  a  futt  biy. 
tlie  creditor  tl^e  debtor  had  pleaded  to  tlie  merits ;  d.  L.  57, 
'whicK  \^o  not  think  ought  to  be  foltow(^a  in  our  law. 

49f •  Thefe  agrectnJntu  to  pay  foxnething  in  lieu  of 
iNrhat  is  due,  are  always  prefumed  to  be  made  in  favor  of; 
the  debtor:  thus  it  is  always  lawful  for  the  debtor  to  pay 
the  fum;itrel£  which  is  due,,  and  the  ci^ditor  ^^aiimpt  .exit£tt 
any  oUifcr  tbi^ig*  i  . 

•  Therefore  if  by  Qi. marriage  fettletisentt^  a  bnfimml  re*, 
ceives  a  certain  fum  as  a  portion,  to  fecure  which  he  fub*.  • 
jedVs  certain  lands,  and  it.  is  agreed  tlxat  after  the  dilTolu** 
tioQ  of  the  marriage,. the  wife  flaall  receive  them  in  pay-.- 
mept  of  her  portion,  this  does  not  prevent  the  hufband  or  . 
hia.^eirs  from  retaining  the  faid  lands,  on  tendering  the;. 
poitttD  received)  -  of  which  ti^e  reAitutioQ  is  4ue«  L*^  45,  £r^ 
•    de  soiuU 

.  .By  the  fajnp  reafun  if  I  have  lea&d  a  vineyard  forth^. 
fum  of  five  hupUf.^d  livres.  a  year>  payable  in  wine  to  be 
]n%defrom  it,  th^  right  to  pay  in  wine  is  prefiuned  to  be 
giviQP in  favor  oClhe  lejOC^e,  andiX  cannot  oblige  him  to.gire.   . 
Tue  wine,  if  he  ofTers  to  pay  me  in  money  tixe  five  hundred  ' 
]iv|:eS|  which  .vs  tlie  price  of  his  leafe^ 

Bat  if  the  payment  had  been  made  Of  «  tiling  m  the. 
ftead  of  what  was  due,  the  thing  being  cot^fiimed,  the  debt* 
or  would  not  be  admitted  to  recall  it  on  offeiin^  to  pay  th^ 
{ujgfx  Y'b'Kh  ii  due;  L.  10,  L*  24,  Cod^de  sobu*  •   . . 

^  the  creditor  hound  to  receive  tn  parts  Kchat  h  due  to  him^ 

.....        .         •  -•    ' 

F  498.  Although  a  debt  he  divifible^  while  it  jsyet  undit-  , 

vlded,  the  creditor  is  not  obliged  to  receive  in  parts  what    . 
is  due  to  him* 

It  Uppon  this  principle  that  Modeflio,  1^,41,.^.  I9  ff.  .  • 
de  usur»j  holds  that  ij  tliere  is  no  q\^iic  iivthi^^contrjei^  thi^ 


\\xt  debtor  may.  pay  in  parts,  the  cciaiiguvjfcioz^maidf  by  hiair . 
ef  a  pai^  does  not  Hop  the  intereil  eveo  ibr  tbi»  part,   Ttift. 
fuppofes  the  principle  well  eftabliflxed  that  a  creditor  is  o#t  t 
pblig^ed  to  receive  in  parts  what  is  due  to  him*  .IS  he  were 
fo  obliged,  and  the  confxgnatinn  of  th^  part,  tendered  \yero  -. 
valid,  the  interell  would  ceafe  to  run;  for  when,  a  debt  ii^. 
difcharged  in  part,  iutereft  runs  onfy  upon  what  remainf^ 
due.    Cod»  de  compm 

Wha,t  iixtereil,  it  will  be  afked,.  has  the  erediter  .to £•«-.* 
^fe  to  hts  debtor  the  coavtnience.  of  paying  in  partsL^  j 
The  anf^ver  is  tha,t  he  ha^  an  advantage  in  receiving  all  at  v 
once  a  grofs  fam  from^vJiich  he  may  derive  a  profit,  fa- 
ther thanfeveral  fmall  fams  at  different  timea  which  are.  ^ 
imperceptibly  expended  as  they  are. received-    Bclidcs  it^  ^ 
is  an  inconvenience  to  the  creditor  to  credit  feveral  fma|L  - 
fams  and  to  have  oalcuIatioQs  to  mal^e.    Mfdin.  Trau.dc 
4icm  ^  ind.  part  2,  »•  14«  •     .     ^ 

It  is  not  even  fu9!cient  for  the  debtor  to  tender  the  > 
-whole  fum  of  the  principal  which  he  owes  when  it  bears  * 
interei^i  the  creditor  is  not  obliged  to  receive  it,  if  all  the  . 
^tered  which  is  dqe  is  not  paid  at  the  Jan^e  time* 

499.  Where  feveral  perfi>ns  become  Tccurities.  for  n  * 
d^bier,  although  they  have  between  them,  the  benefit  of  .a  . 
divifion,  yet  until  they  are  profecuted  by  the. creditor  for*  *> 
the  payment,  u^ith^r  can  oblige  him  to  receive  payment  i 
in  part,  :       , 

The  reajfon  is,  that  the  debt  for  wliich  feveral  perfon^ 
have  become  fecurities,  i^notp^nojurt  divided  between  them ;: 
thefcs  fecurities  have  onlyaplea  to  demand  a  divifion  wheri 
they  arefued:but  while  they  are  all  Solvent  this  plea-can- 
joot  be  re^/sLved, >  ♦the debt  untilthis  timieTiot  being  divided^  it 
follows  tliat  the  creditor  cannot  be  hoi  den  to  i:eceiv€  aparli 

The  i^terpelUtloii  made  by  the » i^curity  who  is  hot 
Ciiedi  upon  th^  creditor  to  receive  his  part  unlefs  he  wtil| 
<li  icharge  him>  is  not  well  (bimded,  however  long  may  be 
t.lie  tinxe  for . which. *the  fecurity  is  bound  ;*forIt^  is  only  a- 
y^j^  the  pri(xcipal  ^ehtor  for  whom*  he  is  a  fc^curityv  ftod.' 


notagsUnft  th?  cre^or,  that  the  fectiritjr  has  the  a6Uon  mcn^ 
dati  to  procure  himfelf  tabe'difchargedfrom  the  tecuritl- 

^  Thifl  intcrpcltation  is  not  well  fouilded,  even  when  the 
feCurityalledgcs  that  the  principal  debtor  an^  his  co-fecuri- 
ty5^  although  yet  rolvcnt,*  begin  tp  wafte  their  property, 
and  that  he  ought  net  tb  fuffer  frora  the  negligeocc  of  the . 
creditor  to  purfue  them;  this  fecurity  would  have  no  other 
i^fteFce  than  td^pny  the  whole  debt  and  procure  himfelf  to . 
I^^iubfttouted  to  th«^  rights  and- acVions  o^  the  creditor.  Mo- 
ihC    Tract.  d€  dij^.  tf^  iW»  part*  2,  fu  54,  55,  56» 

Dumoulin,  n.  sr,  gOQs  much  lartUer.^  Even  when  the 
obligation  oftlie  fecurities  would  of  right  be  divided  be- 
tw^ii  them,  as  if  three  perrons  hadbocomc  fecurities  for^ 
a  debtor,  each  for  a  thi^d^  he  thbiKs  even  in  this  cafe  that 
the  fccurity  who  is  not  profccuted  for  payment,  cannot 
oblige  the  creditor  to  receive  the  payment  of  ht^  third  ;  be^ 
caiftie,  fays  he,  the  obligation  bf  fecurities  ou^ht  not  indi* 
reeUy  to  impair  the  principal  obligatioiT)  and  n^ake  it  pay* 
lible  in  parts  before  it  be  divi(^ed« 

I  think  that  Dumoulin  goes  too  far.  In  fa6l,  the  fecn*^ 
rity  beiug  bound  only  for  a  third,  oujjht  to  have  the  right 
to  difcharge  himfelf  by  paying  this  tliird;  which  is  all  he 
owes;  for  every  debtor  may  difcharf^e-himfelf  by  tender- 
ing aU  that  he  owes.  I  think  even  that  the  prmcfpal  debtor 
who  could  in  his  own  name  pay  in  part,  could  pay  for  one 
of  the  fecurities  the  third  part  which  this  fectirity  owed. 
The  debtor  having  an  intered  to  pay  for  the  fecurity,  in 
order  to  difcliarge  himfelf  from  the  indemnity  which  he 
owes  himi  the  creditor  cannot  refufe  this  payment.  Du« 
moulin,  i&ifL  n.  50,  admits  that  this  is  the  comnion  opinioa 
ofauthorsi  thougb  contrary  to  his« 

•  500.  The  rule  that  the  creditor  cannot  be  obliged'  ta 
leoeite  in  parts  that  which  is  due,  while  the  debt  remains 
undivided,  receives  an  exception,  firft)  when  there  is  a. 
claufe  in  the  contract  that  the  fum  fhall  be  divided  into  ^ 
certua  number  of  inftalraents^  puta,  ii^  two  or  tlicee^  «t^ 


aO^^LIC'A  TIONS.  «© 

'>rh«i  in  confideration  of  the. poverty  of  the  deblpr  4t  is  fo 
•ordered  by  the  judge.  The  creditor  is  hol^en  in  all  thefe 
'cafes  to  conform  bimfelf  to  what  is  prefcribed  by  the  a<* 
^rcement  or  by  the  judgment. 

When  it  is  not  expreiTed  \rbat  fum  •ach  payment  fhall 
be,  tlie  payments .  ou^t  to  tfc  underftood  to  be  of  equal 
parts.  For  example*  If  I  am  obliged  to  pay  yo«i  ten  thou* 
land  crowns  in  four  payments,  each  payment  fbould  be  of 
.a  fourth  of  lhi&  fum,  neither  more  nor  lefs,  excepting  that 
*I  may  make  feveral  payments  at  once  of  the  half  of  thx^ 
.parTs  of  the  fum. 

When  4.hc  agreement  is  th^t  the  pnyme nt  fliall  be 
miade  in  two  different  places,  which  are  united  by  a  coil* 
'jun^ive,  as  if  it  be  faid  thak  I  fhall  pay  at  Orleans  at  my 
boufe,  and  at  Paris  at  the  houfe  of  my  banker;  by  this 
-claufe  h  is'irttended  that  the  payment  he  by  moiety  in  each 
^f  the  faid  places.  Sectts^  if  the  p article  is  disjan€tive  ;  as 
4f  it  be  faid  that  I  fliall  pay  at  Paris  or  at  Orleans ;  the  crei" 
itor  is  holden  to  recei\T  the  payment  In  either  of  the  faid 
places  which  the  debtor  may  choofe^ 

50 J.  Secondly!  when  there  is  aconteft  refpeAing  tl^B 
^quantity  of  what  is  due.  A^^  if  by  an  account  ftated,  I  ao- 
^uiowledge  myfclf  debtor  of  a  certain halancc^ind  my  cred- 
itor pretends  that  it  fhould  Ixr  a  greater  fum  than  is  ilattd^ 
by  the  Diged,  I.  olniU  rd.crcd.j  the  creditor  may  beob* 
liged  to  receive  the  fJm  viiich  I  acknowledge  to  be  du^> 
faving  his  right  to  more,  if  due,  on  the  deciAon  of  tlte  fuit» 
This  being  very  equitabJei  it  is  prudent  in  the  judge  to 
order  this  provifional  payment  when  the  debtor  fo  requires. 

i02.  Thirdly,  In  the  cafe  of  a  fet-off ;  foi*a  creditor 
is  obliged  to  credit  to  the  amount  of  the  fum  which  is  due 

* 

him,  that  which  he  owes  to  his  debtor,  although  it  may  bt 
lefs  than  what  is  due  him. 

503.  He  who  IS  creditor  of  a  peribn  for  different  debts 
is  obliged  to  receive  the  payment,  which  his  debtor  ten.* 
ders,  of  onfe  of  thefe  debts  ;  although  he  does  not  tender  at 
Uk  lame  time  payment  of  the  others. 
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« 

For  the  fame  reafon  the  debtor  of  feveral  years  axreaf' 
ages  ma}'  oblige  the  creditor  to  receive  the  pa}  ment  of  one 
year's,  though  he  doe^not  tender  at  the  fame  time  payment 
of  the  others ;  for  thefc  terms  of  arrears  are  as  many  dif- 
'ferent  debts.  The  creditor  cannot  however  be  obli^d  to  re- 
ceire  thofe  of  the'iall  year  before  the  preceding;  neratiorus 
4jw  coMurbcntur%  Molm*  iOki.  m  44. 

According  to  this  principle,  Dumoulin,  ibid»^  holds  that 
one  who  has  a  long  leafe,  viz.  irom  nine  to  one  hundred 
years,  fubje6l  by  a  claufe  ortbe  Jteafe  to  the  lofs  of  his 
tight  on  failure  of  payment  of  three  years  rent,  may  avoid 
this  penalty  by  tendering  the  payment  of  one  year's,  be*- 
Jbi«  the  expiration  of  the  third* 

§.  III. 

ffoVf  tnej  thi  thing  which  is  due  ie  paid* 

S04.  The  payment  of  a  thing  is  made  only  by  tranf^ 
iering  to  the  creditor  by  delivery,  the  irrevocable  property 
Cf.  the  thing.  Non^videfUur  data  qus  eo  tempore  quo  dantur^ 
4iccipientis  nonjiunt;  L.  167|  {T*  de  R.  jurist 

Hence  it  follows,  as  has  been  already  faidin  aru  1,  that 
the  payment  of  a  thing. is  not  vslid,  when  it  does  not  belong 
%p  him  who  gives  it  in  payment  without  the  confent  of  th^ 

•vvher* 

< 

.  ,  Keverthelefs  this  payment  may  afterwards  becotne  val" 
id,  if  the  creditor  who  has  received  it  In  payn^ent  becomes 
owner  of  it  by.  the  length  of  time  required  for  a  title  by 
prefcriptidn,  or  at  Icall  when  he  haS  no.  longer  room  to  fear 
a  recovery  back ;  aa  when  he  who  has  given  it  to  him  iii 
payment  hasbecome  the  fole  heir  of  the  owner  of  the  things 
viv  when  the  thing  has  ceafed  to  exid,  or  has  been  confuhied 
bojiajide  by  the  creditor  who  received  it  in  payn^ebt.  L« 
60,  L.  7«.  L»  94,  §.  2,  ff.  desolut* 

The  reafon  is  that  in  thefc  cafes  what  has  happened 
fince,  has  fupplied  the  dcfcdl  In  the  payment  by  acquir* 
ing  to  the  creditor  either  the  property  of  the  thing  which 
he  has  received  in  payment,  or  fomething  equivaleni<UI 
the  right  of  property. 
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50i.  But  when  a  creditor  receit^ra  in  payment,  through  *] 
^rneff  a  thing  of  his  own,  the  payment  whteh  is  mMe  to " 
him  of  it,  is  null  in  fueh  manner  as  that  itcwi«  never  be* 
come  valid ;  for*he  never  can  be  prefumed  to  have  acqQ}p# 
cd  either  really  or  by  equivalent,   what  beIonge4  to  him 
already,    ^od  meum  tit^   ampUus^.mewn  esse  non  potpU 

.y  506.  When  the  payment  is  made  to  a  third  perfon  by 
^orderof  the  creditor,  it  is  likewife  neceffary  that  the  pro-'  } 
pcrty  of  the  thing  which  is  paid  be  transferred,  either  itT 
the  creditor  when  this  third  perfbn  receives  it  in  the  name 
^  the  creditor  and  in  order  to  acquire  it  for  him,  or  lo 
tbis  third  perfon  when. the  intention  of  the  creditor  w^ 
that  ii  Ihould  be  acquired  by  this  third  perfon* 

Hence  it  follows  that  when  I  have  given  an  order  to 
lum  who  has  fold  me  a  tta6l  of  land,  to  make  livery  of  it 
to  my  wife  to  whom  1  intended  to  give  it,  as  the  payment . 
or  delivery  which  he  makes  by  my  oixlec  to  my  wife  of  this 
land  could  not  transfer  the  property  to  my  wife,  becaufe    , 
gifts  between  hulband  and  wife  are  forbidden  by  the  law, 
nor  to  me  as  it  was  not  received  for  me,  the  feller  remains 
owner  of  the  land  which  he  has  delivered  to  my  wife*  ThiH 
paymt:nt  then  in  llri6\nefs  of  law  is  invalid,  and  has  nat^ 
dtfchargcd  the  feller;  but  if  it  has  not  difcharged  himf|d^a 
jure  and  in  ftric\ncfs  of  law,  he  is  difcharged  per  exception 
tiem  doli;  good  faith  not  permitting  mc  lo  demand  from  him 
ft  thing  which,  by  my  own  ac\,  lie  has  been  difabled  from 
delivering  to  me,   in  delivering  it  according  to  my  order 
to  my  wife.    Therefore  he  no  longer  remains  in  this  cafe 
bound  towards  me  for  any  thing  elfe  but  the  ccfuon  of.his 
right  of  reclaiming,   which  1  may  exercife  at  my  rifquo, 
Thi#  refults  from  the  law  26,  ff.  de  donat.  infrrir,  ^uxor^f 
and  from  the  law  38,  V  1,  ff.  de  solut.    According  to  our 
pracUce,   it  would  not  be  ncceflary  even  that  my  debtor 
Ibould  fubditute  me  to  hi*,  right  to  claim  back  ;  1  (hould  htf 
fubftituted  to  it  de  pltuo  Jure :   L*  S4,  ^.  7,  W.  de  solue.^  and 
notes  on  this  law  in  Pand.  yu^hn,  iii,  de  solut,  n.  '27. 

507«  That  tlte  payment  may  bef  valid«  \i  fuf&ces  not 
Vol.  IL  .  }L 
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{ that  the  property  be  translerted  to  the  creditor,  "^t  ^'fel^ 
^  a*  we  have  faid,  to  be  transferred  trrevocjibly ;  for  it  is  ndt^ 
to  tr^i^r  itlnily,  to  transfer  it  tn  tf  tAannerthat  he  imy^' 
it^t.  alway«<retauiil*  Sjfod^timcitur^  in  hanis  rum  est ;  L.  \9^^ 
fi;  de  R.  Jnr* 

For  exaTMjRe.  If  the  thmg  glveti  in  paymeht  Was  hy- 

j>othecated,  Whether  it  be  the  very  thing  due,  or  whcih^ 

it  be  g^ven  4n  payment  of  a  fum  of  money,  the  debt<tf 

lM)u]d  not  by-fuch  payment  bedifchg^rged  from  his  debt, 

u&lefs  he  ihould  free  the  thing  from  -the  hypothecation.   L.* 

ao,  L.  69,  L.  98,  fi*.  de  solut.    For  fuch  payment  not  having 

• 

transferred  to  the  creditor  to  whomitisiuade  the  property* 
of  u  thing  vrhicii  he  may  always  retain,  is  not  a  valid  pay« 
ment  and  coiifequcn^ly  has  not  excinguiihed  the  debt. 

•If  by  a  ciaufe  in  the  contra6l  the  debtor  who  boun4 
Jwrnfelf  to  jrive  a  certain  thing,  had  charp;ed  the  creditor 
irith  the  riik  of  certain  evictions,  or  the  thing  was  declared 
by  the  contract  to  -be  of  a  nature  liable  to  a  certain  fpectes 
-of  evifUons,  its  t^bjedlion  to  thefe  cviftions,  provided  ther^ 
be  none  to  be  feared  but  thofe  with  which  the  creditor  was; 
charged,  woiUd  not  invalidate  the  payment  which  has  been 
JSade  to  him  of  this  thing* 

In  what  condiilon  the  thing  ought  to  be  paid* 

€08.  When  the  debt  is  t>f  a  thing  certain  and  'dctei^ 
mlnate,  it  may  validly  be  paid  in  whatever  condition  it  ma^ 
be,  provided  that  any  loifcs  or  decays  which  have  happen- 
ed fmce  the  contract,  did  i^  proceed  either  from  the  act 
or  ne^le6l  of  the  debtor,  nor  from  that  of  thofe  for  whom 
be  is  aafwcrable,  as  his  workmen  or  domeiUcs.  « 

If  St  is  by  .chance  or  the  act  of  a  flrangcr  that  the 
thing  has  becooie  injured,  the  o^top  may  validly  pay  it  va 
the  condition  in  which  it  may  be  ;  he  is  not  bound  further 
than  to  cede  to  his  creditor  the  anions  which  he  may  have 
againft  him  who  has  cuufed  the  injury ;  and  when  he  wiR 
not  cede  them  to  him,  the  judge  wiU  fuWlitute  the  creditor 
iJrho  happens  to  be  the  perlbn  who  fuffcrs  the  l^Is* 
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«  t9Q^.lIt'h  othemtfe  vr^fsn  tlfit  <kbt  is  of  atMng  iti<^ 
ill^nniQate;  a»t£.  a.  dealer  kihorfeshas-  promifed  to  hir 
^  in  law,  by  a  contt«£l  o£  inttrria|;e>.  to  ^\ve  him  a  horfa 
as  part  o£  the  pordon  of  his  daughter,  without' f]^cifyin^ 
what  horfe.  If  one;  of  hia^horfes-  becomes- blind  or  diforr 
d.ered}  lie  caonot^l^e  this>:horfe  to  difcbar^e  himfelf  fronn 
Ihe  debt.  He  ought  to^give  4>!>e  which  has  no  material  de- 
SbS^  L.  33,  in  fin*.  ^.  de  soluU.  Othcrwife  if  he  hadpbligodt 
Idmrdf  determinately  to  ghre  to  his  Ton  in  law  a  certain 
horfc,  be  would  acquit  himfelf  of  his  obligation  in  giving 
^m  the  borfe  £uch  a3.it  may  be. 

A  iLr  t  c  V  s  IV. 

Wtitn  payme.it  ought  to  be  made 

5It)»,  It  la  evidifrit  that  one  cannot  make  payment  of  ^ 
Ijung  before  it  is  due;  for  while  there  is  yet  na^cbt^  there 
can  be  no  payment.    Hence  it  follows  that  when  a  debt  il 
iufpcnded,  becaufe  the  condition  usder  which  it  was  con- 
tracled  Is  not  yet  accon^}Ii(hed,  payment  cannot  :be  madev 
Not  only  cannot  the  debtor  be  obliged  to  pay  nor  the  cred-^ 
itop  to  receive,  befbre  the  aceomplilhraent  of  the  condition^ 
but  if  the  debtor,  i gnofant  of  the  condition,  has  paid  thro' 
error,  he  may  recall  it^r  condictionem  indebiti :  for  rfi  this. 
cafe  it  h  tme  that  he  ha3  paid  what  he  did  not  ow.e.    Bur 
the  payment  which  was  not  validt  is  confirmed  and  becomes. 
talid  by  the  accompIiihiBLent  of  the  condition ;  for  this  ac^ 
complilhnient  has  an  effect  retroa£live.:to  the  time  of  the 
contrail)  which  in  caufing  the  debt  to  beprelbmed  to  bfe  dae 
&om  the  time  oithe  contra6t,.4^rtf,  n».220,,  canfes,  by  ne* 
ccffiary  confeqoence^  the  payment  which  has  been  mado 
hefere  the  condition,  to  be  prdumed  to  be,  valid..  L*  16,  ff« 
de  coni*  indebii*, ' 

51 1*  It  is  oflierwife  of  the  time  of  payment ;.  the  time 
not  having  the  cffe6^  td  fufpend  the  debt  but  only  to  delay? 
ths   nght  to  demand  it,  supra^  n.  2 SO*    Payment  made  be- 
£oTe  tihetim£[  of  payment,  Js  valid«u  L*  1,  ^.  1,  Sn  de  cond.  iJt 

'  Tb^  rule  however  la  lUkble  to  ibme  exceptions..  I^ 
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example;  If  a  teftator  has  bequeathed  a  certam  tnm  to  a 
mi'iory  and  in  order  to  prevent  the  tutor  from  diflipttioi 
it,  he  had  ordered  that  it  (hould  n»t  be  paid  till  ibe  com* 
ing  of  age  of  tthe  legatee,  the  heir  by  whom  the  legacy  i$ 
to  be  paid,  who  ihonld  pay  it  before,  would  not  be  did 
char^^ed  in  the  cafe  of  the  tutor's  infolTency*  L.  IS,  ff.  (k 
atm*  leg*  tQm»  2.  See,  on  the  time  ot  paymeaif  what  vt  bavQ 
Cud  sufroy  pari  2^  chap*  3,  cru  3* 

A  ft  r  ic  LE  Vm 

Where  the  payment  ought  to  be  made  and  alt  vjhose  cost^ 

§.  U 

Wkere  payment  ought  to  be  niade* 

512»  When  by  the  agi*eemeot  there  is  a  place  agreed 
won  where  the  payment  mud  be  made,  it  ought  to  be  mada 
^  this'  place*  If  there  is  no  place  defignated  and  the  debt 
is  of  a  tiling  certain^  the  payment  mud  be  made  at  the 
place  where  the  thing  is.  sTor  example*  If  I  hare  fold  a 
XEierchant  the  wine  of  m.y  vintage,  it  is.  at  the  plAC^  where 
my  wine  is  Aored  that  he  ought  to  receive  the  pay qpient  of 
it ;  he  ought  to  fend  there  for  it  at  his  own  expence,  1  de- 
livenng  it  to  him  where  it  is.  I  am  not  obliged  to  remove 
it,  but  only  to  give  him  the  key  of  my  (lore-bqufe  i^nd  to 
fufler  him  to  take  it  away.  L^  47,  ^«  I9  fE>  d^  leg.  1.  Si  ^ui- 
di^m  ctrtum  corpus  legatum  e$t^  •  •  ibi prmstabiiurMPit^lktum  aU 

if  the  debtor,  ilnce  the  bargain^  has  traaiported  tbt 
thing  from  the  place  where  it  was  to  another  place,  from 
which  tjie  removal  by  the  creditor  becomes  more  expen- 
five,  the  creditor  might  claim,  by  way  of  damages,  what 
the  removal  Ihould  cod  more .  than  it  would  have  coll  .if 
the  thing' had  remained  where  it  was  at  the  time,  of  tha 
bargain ;  as  t)x^  debtor  ought  not  by  his  o\^n,  9M  tQ  make 
the  coi^diton  of  the  creditor  worfe* 

513.  If  the  debt  isnotof  a  thing  certain  butof  athkig 
indeterminate,  as  if  one  were  to  give  me  a  p^ic  of  gloves 
indeterminately,  a  certain  fum  ot  money,  a  certain  quaflp 
Uty  of  corn»  wine^  &c*  the  Qjace  of  payment  cannot  in  this 
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•<Hde'be  th»pfau:e' where' the  thiii^«iv  fince  Itie  uneeVtmintf 
prevenU  the  alBgaing^fanj  pfaice  where  it  might  be«  Where 
then  ihall  it  be?  Acccyding  tathe  law  before  eittd,  in  this 
^afe  the  thing  ought  to  be  paid  in  tiie  p  ;ce  where  it  is  de* 
mandedy  uSrpetintr;  which  is  to  fayt  at  the  place  of  re&- 
dence  of  the  debtor.    Molin.  Tr.  de  Usur.  9,  9« 

The  reafbn  is,  that  as  agreements  refpedting  thingrm 
regard  to  which  the  parties  have  not  explaitied  themfclved 
ought  to  be  interpreted  rather  in  &vor  of  die  debtor  tffalh 
of  the  creditor,  tn  cujiis  pQteitate  fuit  legem  apertius  dicertj 
supra  71.  97,  it  follows  from  thefe  principles,  that  when  they 
have  not  explained  themfclve&  rcfpe£ling  the  place  where 
payment  ought  to  bq  mad«,  the  agreement,  fhould  in  thla 
rcfpcc^  be  interpreted  in  a  manner  the  Icaft  burdenfume 
imd  expenfive  to  the  debtor. 

Our  principle,  that  things  indeterminate  are  payable 
at  the  refidcnce  of  the  debtor,  when  there  is  no  place  of 
payment  marked  out  by  the  agreement,  is  liable  to  an  ex« 
ception  when  two  thihgs  concur,  that  is  to  iay  when  the 
refidence  of  the  creditor  and  that  of  the  'debtor,  are  not  at 
much  diAanoe  from  each  other,  as  When  they  refidc  in  the 
fame  city,  and  when  the  thiag  due  confiHa  in  a  fum  of  m^ 
ney,  or  in  foaae  other  thing  whichmay.  be. carried  or  fenti 
vithout  expence,  to  the  creditor.  When  thefe  two  things 
concur,  the  payment  ought  to  be  made  at  the  houfe  of  the 
creditor  j  Moiin^  ibid.  The  debtor  owes  in  this  cafe  this 
deference,  which  cofts  him  nothing.  For  want  of  payment 
jit  the  houfe  of  the  creditor,  the  creditor  may  make  a  de- 
inandon  his  debtor  at  the  refidence  of  the  debtor  wTio  ought 
U>  pay  the  charges  thereof;  and  the  debtor,  may  pay  to  the 
Officer  MTho  makes  the  demand* 

Although  it  be  cxprefsly  agreed  that  the  fum  be  pay- 
ible  at  the  houfe  of  the  creditor,  which  was  :at  the  time  of 
the  agreement  in  the  fame  city  with  that  of*  tho  debtor^ 
find  for  a  (longer  reafon,  when  there  is  no  explanation  rel^ 
pelting  the  place  of  payment;  if  fmce  the  contrael  the-, 
ffcditor  has  changed  his  d\yeliing  to  another  city  at  a  dif<r 
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tfixiet  from  tbarof  tke  debtori  the  debtor  wiUi>e  welFgram^ 
•d  in  demaiiding  that  the  creditor  cleft  where,  ia  the  place 
in  which  the  <:ontMi6\  was  eatertd  into,  tlie  payment  ihall 
he  made;  this  change  a£the  place  of  paynve&t  to  a.place< 
vliere  the'deUtoris  not' accuftomcd  to  refort,  ought  not 
to  be  burdenipnie  to  the  debtor,  and  to  reader  lus  condU 
iipn  worfe  than  it  was  before,  according  to  this  rule,-  nmo- 
aiterifts  fcfto  pr^^a^arL  dtbeu  See,  oi^  the  place  of  pay> 
ment^  what  has  been  f^d  wpraparu.  2,  ch^  %  art.  4» 

^.  I  K 

At  vhose  expence  the  payment  is  to  he  made* 

5 14»  The  payment  is  to  be  made  at  the  expence  of  the 
debtor;  therefore  if  he  fhould  require*  a  difcharge  htfor^ 
a  notary,  U  is  at  his  expence  that  it  (hould  be- given. 

It  is  alfo  for  this  reafon  that  he  vflm  has  fold  wine^ 
ibouM  pay  at  the  cullonvlwuff;  for  tlie  iieccilarj  permit. 
to  deliver  it. 

A^ricLE.W 
Of  ilie  fjfecl  of  payments^ 

515.  The  efiea  of  payment  is  to  extragnilh  the  eblr* 
gatioa  and  all  that  is  acceflbry  to  it^  and  to  difchargr  al( 
Ihofe  who  are  debtfyra  of  it ;  L.  43,  ff.  de  soiu^ 

V.  I, 
Vketlier  a  single  payment  may  extinguish  several  obligations^ 

516.  Sometimes  a  Ungk  payment  may  extinguifli  fevc* 
ral  obligations :  this  happens  when  the  thing  which  jsgiveA 
lA  payment  of  the  obligation,  is  the  fame  things  wliich  was 
the  ol)j^'H  of  another  obligation* 

For  example*  If  I  have  agreed  with  you  to  fell  you^i* 
payment  of  the  fuiu  which  you  have  lent  me,  the  thii^ST 
which  I  have  given  you  in  pledge ;  the  payment  which  I 
SE^ake  yoa  of  this  thing  extinguHlics  at  the  fame  time  tha 
obligation  refultiKg  from  the.loan  which  you  have  made  met 
atid  that  refirlting  from  the  (ale  whicJi  I  have  made  you  oi  ' 
Cie  thing;  L*  44,  ff.  de  solut:  for  this  thing  %vhich  Ij)u{ 
f^VL  in  performance  of  th^  ^bli^atiqu  refulting  from  tliq 
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Jcfan  of  money  v^hich  you  have  <tiiadt  to  mfc,  is  the  ftme  . 
thing  vhich  makes  the  object  of  my  obligation  refultingf' 
from  the  ftile  vhich  I  have  made  to  you*' 

S  IT-  This  rule  applies  even  in  regard  to  different  cred-  * 
itoi^.    For  example*  If,  owing  you  ten  thoufitnd  hvr^s,' 
I  have  psud  them  by  your  order  to  your  creditor  to  whom* 
70U  owed  the  like  fum,  this  payment  extihguifhes  at  the* 
fame  time  two  obligations,   mine  and  yours ;  L.  64,  ff.  d* 
tit;  iSdifcharges  me  towards  you,  and  it  difcharges  yon 
tovai^ds  your  creditor.'  This  payment  contains  two,/u«> 
^ffftctu  ;  for  it  is  as  if  I  hud  paid  you  the  fum,  and  you  had 
paid  it  afterwards  to  your  creditor :  CeUritate  c(mjungcnda* 
rum  inter  se  actionuitty  unam  actionem  occullart\   L.  3,  §.  12, 
S,  don*  inter  ivr.  b'  uxor. 

il8.  This  nUc  that  the  payment  made  in  performance 
t>f  one  obligation,  extinguilhes  the  other  obligations  which 
have  the  fame  object,  applies  alib  in  regard  to  different 
dcbtoi*s. 

« 

For  example*  If  by  your  order  I  hav^  lent  a  fum  of 
money  to  Peter,  the  payment  which  Peter  makes  me  of  thq 
fum  which  I  have  lent  him,  extln^uifhes  at  the  fame  time 
the  obligation  of  Peter  and*  your  obligation  rcfulting  from 
the  mandate  which  you  gave  me. 

What  we  have  jiifl  faid,  that  when  there  are  obliga- 
tions which,  although  they  proceed  from  diff<5i*ent  caufes, 
have  however  one  and  the  lame  object,  the  payment  which 
IS  madi:  of  one  of  thefc  oMigalions  extingulflics  both,  ap- 
plies only  in  the  cafe  in  which  the  debtor  who  has  paid 
had  not  the  ilj^ht  to  reqTilre  the  ccirioaof  the  aSlions  of  the 
creditor  againil  the  debtor  of  tlic  oiher  obligation.  But  ift 
the  c  iiitrary  cafe,  when  he  who  has  paid  had  the  rijj;ht  to 
require  the  cefTiow  of  the  rights  and  actions  of  the  creditor 
af^aind  the  debtor  of  the  other  obligation^  he  cxtinguiflies, 
in  paying,  only  his  own  obli^;iition;  the  other  continues, 
not  to  the  effect  that  the  creditor  may  canfe  himfelf  to  be 
^aid  a  focond  time,  but  to  tlir*  eff^'^/fhrit  he  may  cede  the 
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a£Uon  wikicji  ariies  from  it,  to  him  to  whom  he  ought  4(>  « 
i;ede  it*. 

For  example.  If,  in  the  iHAance  above  mentiofied,  I  ' 
have  by  youi*  order  leut  a  fum  of  money  to  P^^ter,  we  (lave 
ieeatt^t  the  payment  made  by  Peter  extinguiibes  his  obli* 
gatioii  and  yours :  but  if  before  Peter  ba^  paid  me,  you 
:  had  yourfelf  paid  me  this  fum,  in  order  to  be  dilcharged 
from  the  obligation  refulting  from  the  mandate  which  you 
gave  me>  this  paynignt  ei^tinguilhes  only  your  okdig^tiony 
and  not  that  of  Peter;  bccaufein  paying  me»  you  have  the 
right  to  requh*c  from  me  the  ceflion  of  my  rights  and  ac- 
tions againil  Pctcri  who  therefore  remains  bound,  no  long- 
er indeed  towards  me,  who  cannot  twice  exa6l  the  fame 
*  thing,  but  towards  you,  in  confequence  of  the  cefTion  of 
tny  acliot}s  which  I  ought  to  make  to  you;  L.  9j,  §•  10.  if* 
dg  sotut*  L«  28,  ft*,  mand* 

This  ceffion  of  aclions  agaliill  the  debtor  of  a  diflerent 
obligation,  may  even  be  made  ex  intervalloy  after  the  pay- 
ment; in*  which  it  differs  from  that  which  is  made  ascainll 
the  co-debtors  of  the  fam«i  obligation,  of  which  we  art  go- 
ing to  fpcak  in  the  following  paragraph. 

§.  II. 

Wliitlur  the  payment  made  by  one  of  th^  debtors  extinguishes 
tlie  obl'tgation  of  ail  the  other  debtors  of  the  same  obiigation; 
and  of  the  cession  of  actions, 

519,  If  the  payment  of  one  obligation  may  difcharge 
the  debtor  of  another  obligation!  different  from  it  but  hav- 
ing the  fame  object,  as  wc  have  feen  in  the  preceding  para- 
graph, a  fortiori  the  payment  made  by  one  of  the  debto*% 
©f  the  fame  obligation,  ought  to  difcharge  all  the  other 
debtcirs  of  this  obligation,  whether  they  be  principal  debt- 
orji,  or  whether  accellory  debtors,  fuch  as  are  fecuritics. 

This  rule  admits  of  a  limitation  in  the  cafe  of  the  cef- 
fion of  aclioiib ;  for  if  one  of  the  co-debtors  or  fecurities^ 
in  p<iying'  the  debt,  hiLs  caufed  the  rights  and  aclions  of 
tiic  creditor  to  be  ceded  lo  luiu,  the  debt  ist*  not  holden  H# 
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\t  extin^died  in  regard  to  tbct>  as^mft' whoa  ib€  a^^ioil^ 
.  of  the  creditor  haVe  been  ceded  to  iiiou 

Several  qiiefttana  arife  in  regard  to  this  eel&P9  of  ac* 

•tions.;.  I..whA  mrtthoft  whoi  on  paying  a  del»t|  hare  a 

fright  to  require  tbe  teffion  of  tb<t  «£Hon«  ^  th<  ,ci^a4\tor 

^gainft  xht  other  debtora  who  are  liable  for  it  ?   It.  Js  the 

creditor  bound  in  fuch  a  maimer  to  make  this  ceinon  of 

aetipni,  thu  he  caai^t  decoand  his  debt  tii  the  vr\\o\c  (O' 

^ipjiart,  from  thofe^to  wh^m  he  is  boand  to  make  it,  when 

he  has.dirabledhimfelCby  his  iowA  a£t  iirom  making  it  ?  Tit* 

Is  this  cpilidn  of  a5lioQS  made  dijure  or  ought  it  to  be  fe* 

quired  and  when  may  it  it  required?    IV.  What  aye  the 

excels  of  this  ^effion  of  actions  i 

On  tbei&rft  qnedion  it  is  to  be  holden  as  a  principle 
4kat  all  wha  ftre  bound  for  a  debt  for  others  or  wiih  others^ 
i>f  whom  tliejr  ought  to  be  difcharged,  either  for  the  whole, 
«r  a  parti'  hate  a  ri«;ht9  in  paying  Fuch  debt,  tp  rec^uire 
^e  f  qffioA'of  the  tt6lloDS  o{  tbo  creditor  againil  the  ^ther 

debtors  who  are  liable  for  it.  .  . 

• 

It  is  on  this  prinoi^Ie  that  Julian  diecvdlf^^  that5he  fe- 
otrtty  ought>  in  payin*?,  to  obtain  the  cei^on  oftlieafUoxjf 
jof  the  creditor  as  well  againfl  the  .principal  debtor  as 
hgainll  all  the  .others  who  are  liable  for  it%  Tuitji^soribuf 
succarri  soht^  ut  tttptdator  pompeUatur  ei  qui  4olidu,m  ^IV^Kf 
paratu^  est  vcndirt  c^xrornm  nominal   L«  If,  S^J^^^'h^ 

For  the  fame  reafon^  the  creditor  cannot  rcXufe  to  H 
tliihtor  in  sotidum  from  whom  he  cxacula  the  .whole  debt)  the 
tendon  of  hia  adlDUs  againl^  the  oLher  debtors  ;  L.  47,  ff« 
iocat.  «       .  • 

« 

This  obligation  of  the  debtor  to  cede  his  d6itofts,  is 
grouiided  on  this  rule  of  eq  lity  that,  being  commanded  fa 
love  all  men,  we  are  bound  ;o  grant  them  every.; thing 
Whl^.h  they  have  an  intereft  in  having,  when  we  may  do  fo 
Without  injuring  ouifelves. 

A  debtor  in  solidum  havinp:,  then,  a  juft  Intereft  In  baviii^ 
the  anions  of  the  creditor  ag^nll  his  co-debtors,-  ib-iM^^ 
Vol.  II*  f 
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>e,  the  crrtlitor  cannot  reftifc  it.    For  the  fam«  reafon  hp 

CAiinot  rcfufc  it  to'  &  fecutity,  and  gcticrattjr  to  uU  thofe 

•%rhb;  %iiiig  bouhd-for  the  debt,  kav*  an-ifttereft  in  being 

-dilbhargcd,  tnf  the  whole  or  io-part,  bf^l^ofc  *>r  or  witii 

>hom  they  a*»e  debtow.  -       • 

But  when  a  ftranger  pays  a  debt  for  which  he  was  mtf 

'ipund,  and  in  the  difcliaVge  of  which  he  hatl  no  intereft. 

the  creditor  is  hot  bound,  unlrfshe  plcafcs,  to  cede  to  him 
hi's  aaions.  1.  5,  Cod.  dt  soitk. ;  for  he  was  not  in  need  of 

•them,  fince  nothmg  cofnt^cttcd  him  to  pay  the  debt, 

This  is  liable  to  an  exception  in  the  cafe  of  bilb  rf 
eitchangc.  When  a  ftranger  for  the  honor  of  the  drawer, 
on^  of  the  indorfers  or  the  acceptor,  pays  a  bill  of  e«- 

'change,  of  Which  he  h  iTot  debtor,  not  only  caimm  the 
ceffion  ofahc  actions  of  the  creditor  of  the  biUt>f  iKxchaAgt 

*bc  refufed  him/  but  he  is  fubrognted  lo  thettt  de'jurt  hftlm 
ordinance  of  1673,  as  we  have  feen  in  our  treatife  on-bilb 
T>f  exchange ;  this  has  been  eftabliflied  in  favor  of  com^ 
snerce. 

sSO.  Aslo  the  'fecond  queRiott,  whether  the  creditor 
ought  to  be  excluded  fi^m  his  demand  pir  exeepthnem  c^ 
dendarum  acthnuitt^  agaiftft  one  of  his  debtors,  when  by  him 
own  aft  he  is  difabled  from  ceding  to  him  his  aaions  ai 
gainft  the  other  debtors ;  this  is  liable  to  no  difficulty  In 
regard  to  mandatorts  pteunia  credend^e.  Papinian  decides  it 
in  f6rmal  terms  in  the  law  95,  §.  11,  ff.  d:  soiut.  Si  creditor  d 
dehitore  culpa  sua  tausa  cccidcrit^  prope  est  vt  acttone  ntandoti 
nihil  a  mmrdaiart  cons<qui  debeat ;  cum  ipsius  titio  accidtrit  nt 
fnaJidatori  posstt  actionibus  cedere. 

The  rcafon  of  this  is  evident.  It  is  a  common  prlijci- 
pie  in  all  fynallagmatic  contraC^?,  that  when  we  have  con- 
tru6ted  reciprocal  obligations,  I  am  not  to  be  admitted  to 
.demand  from  you  the  performance  of  yours,  when  by  my 
own  fault  I  fail  in  the  performance  of  mine.  Ascording 
lo  this  principle  when  by  my  order  you  have  lent  a  certain 
film  of  money  to  Peter,  and  by  ycur  own  fault  you  have  {iA\ 

m 
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tfi^  aStitoi  which  you  had  acquired  hf  Ass  Imhi  to4y«flF 
cannot  confequently*  cede  k  to  met  you  ought  not  to  ho^ 
admitted  to  demand  from  me  this  fufli)  fi»r  the  reimburrcr-' 
iment  bf  which  I  am  bound  by  the  ooafraCioC  mandate* 
which  took  place  beftweeiv  us ;.  iinae  ott  youf  pait  you  h%vev 
by  your  own  fault,  difaMed  yourfetf  from  fierfotoMg  the' 
obligation  which  you  have,  by  this  coBtra6t,  contm6icd  to*' 
wards  me,  to  cede  to  me  the  a^ion  which  you  have  ad^ 
quired  by  the  loan  you  made  to  Peter  in  the  execution  o^' 
jpy  mandatet  bcc  cupra^  n.  4*S*  •  ♦ 

Otight  the  fame  dec ifion  tobe  appliiedao- the  cafe  of  fe- 
ourjtlcs  ?  M;iv  \  ftcurrty  frem  whom  the  creditor  demands^ 
the  payment  cf  a  debt  tor  which  he  has  become  a  fecurityi 
prevent  the  demand  irom  being  receivedy  beeaufe  the  cred- 
itor h*a  by  hi&  own  a6\  difabled  himfelf  from  making  the 
ccfiioo  of  his  adtionf.  to  the  recurity,  which  he,  by  the  pay-: 
ment)  might  require  i    Tit  rcafon  to  doubt  is  that  I  do  not 
iift  any  tem  of  law  which  formally  decides*  thus  in  regard^ 
to*  fectii^ciC9.    1  he  law  i5>  ^»  1 1^  above  citad^  whiclvgivest 
this^plea  to  ndhdatores  petunia  %redtndit^  does  not  appear  to 
me  dcciave  .o:*  fecurities;  ft»-  there  is  not  the  iame  reafon** 
fisr  it*.    He   m^o  has  lent  a  fumr  of  money  |o  Petes  by  thei 
order  of  anotne*,   ua^^  by  the  contra6t  of  mandate  include<V 
ia  the  order  whieKlic  liaii  exec  ated^  contra6lod  a*  formal  oh* 
ligation  towards  the    jana^tsr  pecttni^c  crcdcnditf  So  iccuiro'. 
•Bd  cede  t    :Jm  die'    ^lion.svhicli  ho  acquived  by  the  loan, 
tnade  to  Icier  m  c  ^eouf  m.i  of  the  mandate«^   The  fam'e 
cannot  be  laid  in  regard  to  i.  ftcurity)  that  the  eraditon  has. 
contracted  towards  him  the  obligation  to  ieoure  aadi cede- 
to  him  his  aciionsi    the  fecuritiihip  is  an  unilateral  con* 
tTa61  by  which  ihc  lecuviiy  alone  is  bound..    If*  the  creditor 
is  obliged-  to  c^de.  his  actions  to  the  fecurity  at  the  time  o£ 
the  payment  which  he  makes  him,  it  is  equity  alone  whielt' 
obliges  himy  becaufe  he  has  no  interell  to  refufo  to  cede< 
them  ;  but  he  ought  only  to  he  obliged  to  cede  them  ss  far> 
and  fuch  as  he  has  them,  and  he  ought. not  to  be  blamed^ 
foi^Li^ot. having  kept,  them  and  for  bating;  difabled  himfei£ 
from  ceding  them*  Another  d^crcnce  Intt^'  be  added  whlct^ 


te^b^fe^;  bj  CoJM^  ad  L  21^  ff.  4le  ^acu    VU  hy-K^q^, 
^giiv  I  have  lent  a  Aim  of  moogty  to.  I'eter,  having  no  aQ« 
tipn  ^aiuil  Pet^i*!  liiM  neod  ^Ibluteiy  that  I  (hould  cede 
t#  hiniia)i:  acUoot  ^gaiiiit  Peters   but  a  fccurity,  having, 
iiklys  own  rigtil  an  iivilon  agaiuft  the  {Mrincipal  debtor  for « 
nirhom  h^.^%s  become  a  fecurity,  ba&not  an  abfolute  nee4, 
oS  the  ceifion  of  the  a,j5lioa  of  the  creditor  againil  the  pnn-., 
oipal  debtoTi  althpugh  th^  cefiien  of  the  hypothecations, 
taghi  b^  ufeful  10  him ;   i^cr  usgu^m  Ugitur^  fays  Ct^cs^ 
^ogi  creditonmjidejussoricedere  actianiius  sortis,  ^ 

^   Not  only  is  there  n£L  text  of  law  which  fiecides   that 
<)«  fecurity  may  exclude  the  creditor  from  his  demand  fot. 
the  whole  or  a  part,,  when  be  has  by  his  o^ni  a6l  difablcd; 
hijnfelf  from  ceding  his  a6\ions^   whether  ugainA  the  pric-. 
cipal  debtor,  or  againft  the  other  fecurities ;   there  is  alfo . 
room  to  fappofe  the  contrary..    Xlve  law  %2.,  ff.  dc  pacils^ 
decides  that  a  creditor  may  agree-  with  the  principal  debtor, 
not  to  demand  from  bim.  the  payment  of  tlie  debt,  and  yet; 
teferve  to  himfelf  Uie  right  to  demand  it  from  the  fecurity^ 
In  this  inftance,  the  creditor  may  demand  from  the  fecurir 
tythe  payn^Lem  o^f  the  debt,  although  be  has  difablcd  him<- 
felf  from  ceding  to  him  his  action  againft  tbe  prr»icipai: 
debtor^  which  has  becanae  ineffe^lual  by  the  ugrccmcni 
4hich  the  creditor  Hits  made  with  this  dehor,  who  has 
thereby  acquired  the  plea  ^ac/i.   The  law   l5,  §.  1,  fT.  de 
jidej.j  appears  aUo  to  decide   ti\at  the  creditor  w!io  by  his: 
own  a^t.hasdUabled  himfelf  from  ceding  to  one  of  the  im^- 
curities^his  a6Uona  agaii^  the  other,   was  not  tliereby  ia 
any  manner  esLClu^d  &om  his  demand :    Si  ex  duo6u^  qui 
ttpudte  Jid^Juucront  in  vigivti^  ai/tr^  vs  JS  EO  fsrEaeSy  quir.^ 
iptJS  tibt  dederit   vtl promiserit  ;   nee  alter  Uberahitur $  kst  stab 
cluro  quindecim  pttere    i/istituerisy  rtulla  cxceptione  sunimo^ 
VMri.%    Vet  the  creditor  liad  clifabled  himfelf  irom  making 
to  him  from  whom  he  demanded  the  fifteen  crowns  which, 
remain  due  to.  him,  the  ceflio^  of  his  aelions  againd  ihe 
other,  by  which  he  would  have  had  recourfe  againft  him. 
for  the  &VC  crowns*.  Notwithftauding  thefe  rcafo^s^  ucouft' 


1.' 


bt  decided  that  when  the  creditor  ^  djrtB4>I«d  ^hlmfclfifonft ' 

ceding  to  thefccuritybrsaclions,  whether  jigainfi  the  |>rlniy 
cipa]  debtor  or  againd  the  other  fecur  CS|  whether  beV 
^aufe  he  has  difcharged  thetn  or  whether  lie  hatf  by  hia 
%wn  fault  fuffered  them  to  becoitic  difcha.  ed  from  his  de* 
znand  againft  thcmi  the  fecurity  may,  per  exceptianem  cc^ 
dcndarum  acthnum^  prevent  the  demand  'oT  the  creditor 
from  being  reeetvedi  becaufe  the  creditor  has  difabled  him* 
felf  froth  making  the  oefiion  of  his  actions  which  the  fecu* 
rity  has  a  right  to  Tequire* 

There  is  no  difiiculty  In  this  with  regard  to  the  a6UoA 
againil  the  principal  debtor :  for  as  we  have  dbferred  suprOf 
iu  oro,  it  beinj;  of  the  elfence  of  fecuritiinip  that  the  fecu- 
rity Ihould  not  be  bound  to  more  than  the  principal  debtor^ 
the  -difcUarge  which  the  creditor  grants  to  the  prihcipat 
debtor,  difcharges  like  wife  the  fecurity,  and -ail  the  pleaS' 
ia  rem  and  prefcriptioha  which  ti|«  prineipaL  debtor  ac* 
tjuires,  are  acquired  by  the  fecuritf.  Wcb&vs  repiied  su*r 
fray  n.  33\^9  ta  the  law  22,  de  pacthm 

When  the  creditor  has  difabled  himfelf  from  ceding 
to  the  other  fecurities  the  a^ion  which  he  has  againil  one* 
of  them,  iu  diicharging  this  fecurity  or  in  faffering  liiAi 
to  becorae  difcharged,  we  muft  likewtfe  decide  that  the*- 
creditor  ought,  per  exieptijMm  takndafum  actionunty  to*  be> 
cxcludu'd  from  his  demand  againft  the  other  fecurities,  not' 
for  the  whole,  but  for  the  part  for  wiiich  they  would  have  had* 
recourfe  againil  the  fv-curity  who  has  been  difcharged,  if* 
the  crcdiior  had  not  difubicd  himfelf  fronr'ccdrng  his*  &c« 
Uon  a«^ainft  iuin«    For  .example,   if  there  Were  four 'fix uri- 
ti^es^all  foWeut/the  creditor  caittsot  duaiand  his  debt^fgoi^' 
three  of  them,  CKCejIt  with  a  dadocUon  of  afaurth  for' 
which  tliey  would  have  recourfe  ogainfi  him  who*ha»l}eerk' 
dtfchargadi  iuid  if  among  the  tki^ee  theve  vras  cne  i|ifoU« 
treat,  the  creditor  ought  to  make*to.th«  two  that  are  fotvent' 
a  dedu6Uoil,  not  only  of  the  fourth  for  which  he  who  haa* 
been  dift|harged>  was  liable   in  hislown   right,  but  alfo  of  * 
thejhird  part  wUch  this  fecurity  ought  to  beat  of  the  fiiart- 
f(  4be  ittfo^vent*  . .    *  ••' 
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*  The  reefoa  of  this  dccl^n  U)  that  when  fcveral*  peiw 
ftlU  togetlier  become  fecurities  for  a  pmclpal  debtor,  they 
count  upon  the  recourfe  which  they  mjay  have  agatnd  one 
another ;  it  is  in  tlus  confiicncc  that  they  contract  as  en- 
gagement which  they  would  not  have  contra6led  without* 
it;  it  is  not  jufi  thisn  that  the; creditor  fhbuld  deprive  them, 
of  it  by  his  own  a£l* 

Obferve  that  if  the  iSecurity,  difbharged  by  t^e  ercditoi^ 
had  oaly  become  a  fecurity  iince.  the^fecuritilhip  of  the? 
o^ers)  thefe  would  not  have  the  pl(*a  cedeudarum  aciianum 
a^niull  the  creditor;  for  in  contradtmg  their,  fccuritilhip. 
they  had  no  right  to  cotint  on  a  recourfe  againll  him  who 
ka:i  been  difcharged*  fince  he  was  not  then  a  fecurity.  It 
it  to  this  cafe  that  the  dccifioa  oftlie  law  15»  V  ^  ahovc 
cited)  muft  be  reftri£ted« 

It  is  DfiGel&vy  to  faf  m«  regaxi4^  to  debtoos .  imsoiifhim. 
what  we  hate  fiud  ia  regard  to  fecurities*  When  ferenil. 
perfons  contra6t  an  obligation  in  soiiduMj  ihcy  oblige  them* 
fclves  each  for  tl^  whnlej  only  in  the  confidence  that  they 
litay  have  recourfe  againft  one  another  on  piling  the  whole* 
ThjCTefijre  when  the  creditor  by  his  own  a6l  has  deprived, 
tliem  of  this  recourfet  in  difeUing  himfelf  by  his  own  afi 
from  ceding  his  anions  againft  one  of  them,  whom  he  has 
difchargcd,  he  ought  no  longer  to  be  allowed  to  proceed 
agaiuii  the  others  in.  spUdtimy  except  with  a  d^dudlion  of  the 
part  for  which  they  would  have  hadrccourfie  againft  him. 
Whom  he  has  difcharged.   See  supra  n.  275*. 

When  the  creditor  has  loft  feme  hypothecacy  claim 
Vpon  the  property  of  one  of  his  debtors,  whether  by  failhsg^ 
la  oppole  the  decrees  whseb  mar  ha\^  been  made  refpedl* 
ing  it  or  by  failing  to  interrupt  tliird  purchafers»  who  have 
acquired  it  without  the  chaige  of  hypothecatioa  or  have 
obtained  a  diij:harge  theaefrosa.  by  the  pofljtflion.of  ten  or 
twenty  years,  may  the  co-debtors  /a  soUdum  and. the  fecurU 
ties  oppofe  to  this  creditor  the  plea  cedeudarum  aai^num^ 
on  the  ground  that  he  has  difabled.  himfelf  from  Ceding  to. 
them  the  hypothecary  aCUon  which  rcfults  from^the  i^P^ 
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tltc^atlon  he  has  fiiSered  to  be  loft  and  upen  wl^ch  afiion 

•thev  counted  for  the  fdfcty  of  the  reconrfc  which  thcr  #DUltl 

*     ^  •  »  . 

*  have  had,  in  paying  the  whole  againft  the  debtor  to  whoifi 
the  propetty^f  of  whith  the  creditor  has  loft  the  hypotheca^ 
.tion,  belonged  ?  I  do  not  think  thej^  would  be  well  gronn^- 
>ed  in  this*  T6e  plea  cetkrularum  detimum  ought  abt^  it  ap- 
pears to  me,  to  be  oppofed  to  him  when  it  ia  eitfaerdby  % 
poitive  a6t  on  his  part  that  he  is  dilU>led  from  ceding  hU 
mflions  agunft)one  of  the  debtiSrsi  -tn.dirchargini^  his  pei!> 
Ion  or  property)  or  when,  by  fufferiog  bis  demand  agai&ft 
the  debtor  to  come  to  be  ^vithoat  remedy,  he  is  fufpeded 
of  collufion.  But  a  fimple  negligence  on  his  part,  in  not 
having  interrupted  the  purchafers,'  or  in  not  having  op^ 
f  ofcd  the  decrees,  ought  not  to  be  imputed  to  him  as  a 
fault ;  T.  becaufe,  as  he  is  not  bound  to  make  the  cefGon  i^f 
his  a6Hons  but  by  a  mere  res  foci  of  equity,  and  as  he  has 
not  contra6led  in  this  refpeQ  towards  the  other  debtors  and 
fecurities,  any  precife  obli^^^ation  to  fecare  his  aclions  t^ 
tbem,  it  Tufflces  that  he  a6\  in  this  refpeCt  with  good  faithi 
lliat  is  to.  fay,  that  he  do  nothing  contrary  to  this  obliga** 
Vion  ]  *  and  he  ought  not  in  this  tefpe6l  to  be  liable  for  a 
mere  negllgpnce.  IT.  The  other  debtors  and  fecurities  have 
power  alfo  to  watch '  the  preferration  of  the  bypothecarf 
right  which  is  lol;  they  may  fvmamon^m  to  interrupt  ^at 
their  rik  the  third  pureharers,  oV  to  oppofe  the  deeree»i 
It  is  only  in  this  cafe  in  which  they  mrf  have  put  the  cred* 
itor  in  defdUlt,  thit  they  m'\r  eontfplain  that  he  has  loft  hti^ 
hypothecation ;  btit  wjhen  they  have  been  Ho  more  vigilant 
tb»a  hcf  they  fhall  not  be  allowed  to  oppofe  to  him  a  negli* 
gence  which  is  theirs  in  common  with  him* 

53  U  Tho  third  queftion,  whether  the  "ceffion  of  the- 
a^iitns  of  the  creditor  is  made  de  fiicn9  Jure^  has  already 
been  difculTod*  supra^  n.  2S0^  in  regard  to  joint  debtors  in 
sM.lum»  We  hAvvj  eftabliliej,  contrary  to  the  opinion  of 
Damoulint  that  it  does  not  take  place  de  pUftojure^  and  that 
it  Ihould  be  required ;  but  that  whefl  it  has  been  required, 
it  is  not  neceilary  in  our  prafciice  to  profccute  the  creditor 
who  had  rcfufed;  that  the  law  WMuld  apply  itfelf  to  the. re- • 
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r-  ,.-%*.!•  '   • 

jfural  of  the  creditor,  and  transfer  his  a£llpns  to  hizn  Vi\»h 

bad  required  the  cedion  of  them.  All  which  we  faid  in  re* 
j^ard  to  debtors  in  uJiduvh  takes  place  likcwife  in  regiitd  to 
fecuritiea*  k     ......    * 

.  •!  .  ThtsfcfeAon  (htsidd-  be  ntade  or  required  at  the  time- of 
^jmmff  othxerwiife,  as .tha  payment  has  extinguifiied  the 
d^t>ud  Ae  aAlons  of  the  creditor,  one  can  no  longer 
«uikt!«  oaffiDn  of  a6Udns  which  no  longer  exiil. 

•  ^  Jffandatorcs  pecunix  credenddc  are  the  only  pcrfons  who, 
ter  a  particular  rcafon,  can,  ex  interiallo'^  caufe  themfclrcs 
to  b^  ftibrogated  to  the  a6liont  of  the  creditor,  bee  this 
Ye^ion  sxipray «'.  44^-  •  '    •        ' 

Obfcrve  that  there  are  cafes  m  which  the  law  transfers 
'tlie  rights  and  actions  .of  the  creditor,  to  the  pcrfon  who 
)ias  paid  the  debt,  although  he  has  not  requtred'  this  ccHion. 
Thelg  cafes  are,  I.  when  one,  in  order  to  prevent  the  pro- 
ted  iii^d  fur  the  honor  of  the  drawer,  has  of  his  own  ac* 
cord  paid  a  bill  of  ex^change,  he  is  then  lubrogatcd  'dt  jure 
ipso  to. all  the  rights  and  adllons  of  the  creditor  pf  the  bill 
of  exchange,  as  wc  have  feen  supra^  ».  520,  injinem 

« .  .  IL  When,  during  the  community  of  prqperty  between 
liyiiband  and  wlT*;,  an  acuity  due  only  from  the  wifcf. 
^as  been  redeemed  ouugif  the  monies  of  the  commmsltyi 
the- hulbaad  or  hi^  hei^*s  are  for  his  part  in  the  community 
Xuhroga,t|^d i^/urc>  to.ailthe  acUons  ofthccreditoragainO;  the. 
4vvfe,.^ho4irftA  tl)e  delator  of  the  annuity,  oragaiuXl  her  hcira ; 
i:f^i£i;ic€Vcrs(K  Paris,  2>4,  S45*         <  « 

See  what  wfe  hate  faid  on  this  fu')jecl  in  o\ir  introduc- 
tion to  title  10  of  the  cuftom  of  Orleans,  chap^  6,  L.  4. 

4 
» 

IT!.  When  a  creditor  with  hypothecation,  to  (brtify 
his  hypothecation,  pays  to  another  ci-ediior  with  hypothe- 
cation, what  is  due  him  by  the  common  dehtor,  this  cred- 
itor has  no  need  to  require  the  fubrogation ;  he  is  fubro* 
gated  de  Jure  to  the  claim  which  he  has  difcharged,  and 
to  the  hypuihecations  and  rights  which  are  attached  to  it. 
L.  4,  C^d.  d^  hu  qui  in  prtcr.    It  is  evident  that  he  paid  On* 
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Vf  to  bate  this  fubrogatton*  See  our  iotrodu^Uon  to  title  20 
af  the  cuftom  of  Orleansy  it«  7  U 

In  regard  to  a  third  pcrfon  'detaining  the  poflelTion  df 
an  eflate,   who,  ia  order  to  a^id  the  delay,  has  paid  the 
^bt  for  which  his  eilate  was  hf  pothecattd ;  |f,  in  paying^, 
he  has  failed  to  require  a  fubrogatlon  to  the  rigltts  of  the 
creditor!  he  >vUi  not  indeed  be  fubrogated  to  all  the  rights 
of  the  creditor;  but  he  may  at  lead,   aetording  to  cut' 
tifages,  exercife  them  upon  the  eftate  of  whieh  he  detain! 
the  poflenioni   againft  all  the  other  creditors  poderior  to 
the  one  he  has  paid :    for  in  exonerating  the  eflate  from 
this  hypothecation,  taelhrcm  fecit  in  eo/undoetterorum  ered- 
iforum  pignori^  causam  ;    which  gives  him  a  plea  again li 
V  them,  excepiionem  dalJj  to  retain   what  he  has  paid  to  dif<- 
cbai'ge  this  hypothecation.    Good  faith  does  not  permit 
that  they  fliould  profit  at  his  expence  by  this  difcharge« 
/^(flofaciunty  si  veliat  cum  ejus  damno  locupUiari*  This  eafe  is 
like  that  of  a  perfon  detaining  an  eftate  fabjecl  to  kypotha- 
cation,   who  has  made  improvements  upon  it*    See  our  tQ» 
IroducUon,  ibid,  iu  72* 

The  ccflion  of  aclions,  or  at  leaft  the  rcquirnjj  of  this 
ce^&^^ni    is  neceliary  for  the  fubiogation  to  the  claims  Of 
the  hypothecatiuu,   except  in  the  cafes  which  we  have  yiH 
reported*     But  in  regard  to  claims  which  have  a  perfonal 
privilege « attached  to  them,  fui:h  as  ihofe  for  funeral  ex* 
pences,  expencesoflad  ficknefs,  houfe-rentS)  ground-rents, 
4uttc8,  Ccc,   it  isnotneceUarj  to  require  the  fubrogation  to 
them  8   the  pi'i\ilegc   attached  to  thefe  cl;ums  palFes  dc 
jure  to  thofe  who  have  acquired  them»,  and  they  exercife 
them  in  the  manner  in  which  the  privileged  creditor  whOm 
they  have  paid  out  of  their  money  might  have  exeixifed 
them*     Eorum  ratio  prior  est  creditorum  quorum  pecunia  ad 
er editor es  privilegtarios  pervenit^    L.  24,  ^.  3,  fT.  de  reb.  aut/u 
Jud.  poss,  alius,    L.  i*,  ^.  3,  ff.  de  priviL  cred, 

\  52?.  On  the  fourth  quedioni  what  is  the  effeCl  of  th« 

CciEon  of  aAioQs,  it  is  nccelTary  to  confult  the  law  36^  fT** 

¥•1.11.  .      G 
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dtjidtjm  It  informs  us  that  the  iMiyment  which  is- made  &f 
iny  one  to  a  creditary  with  fubrogatton  to  his  rights  aiid 
«i6lious,  'is  confidered  to  be  a  payment,  only  as  it  is  a  fa^ 
"which  this  creditor  is  confidercd  to  make  of  his  claim  and 

• 

of  all  the  rights  which  are  attached  to  it,  to  him  from 
%\'hom  he  received  the  money •  Non  m  solutum  acce^if^  $ed 
guodamniudo  nomen  debitoris  v<ndidet.  dm  L.  Therefore  tht 
il9Am  which  ts  thus  dilcbargedy  is,  in  favor  of  h\tn  who 
is  fubrogatedi  repute^  to  continue  with  all  the  rights  which 
are  attached  to  it ;  he  may  exercife  them  as  the  creditor 
might  have  done,  for  whom  he  is  confidered  to  be  an  attorw 
Aey  in  remsuam* 

Tliis  fubrogation  is  not  for  the  whole,  except  when 
ht  who  pays  ought  to  have  rocourfe  for  Uie  whole ;  as 
Vrhen  he  who  pays  is  a  fecurity  who  has  retourfe  for  the 
whole  againft  the  principal  debtor. 

Bat  when  he  who  pays  ought  not  to  have  recourfb  but 
fdr  part,  and  is  debtor  vrithout  recourfe  and  for  himfelf  of 
the  iurplus,  the  fubrogation  will  not  take  place  but  for  the 
part  for  which  he  may  have  recourfe ;  and  the  payxnerit 
would  be,  for  the  part  of  which  he  is  debtor  without  re- 
courfe and  for  himfelf,  an  abfolute  payment,  which  will  en- 
tirely extioguilh  the  debt  for  this  part* 

For  example.  Suppofe  ^here  were  four  debtors  in  soli* 
duitiy  of  a  debt ;  if  one  of  them,  who  is  debtor  for  the  whole 
tow^arcls  the  creditor  and  for  a  fourth  part  with  re^^ard  to 
his  co-debtors,  pays  this  debt  in  the  whole,  with  fubx-oga*- 
tion,  the  fubrogation  cannot  take  place  but  for  ,the  three 
fmrths  for  which  he  ought  to  have  recourfe  agaii^ft  his  co- 
debtors  ;  but  for  tlie  fourth  of  which  he  is  debtor  without 
recourfj,  tl)c  payment  made  by  this  debtor,  is  an  abfolute 
payment,  which  extinguiflies  the  debt  for  tlixs  part. 

523.  It   is  a  great  queUion,  whether  the  debtor  may 
have  in  solidum  ag-ainft  each  of  his  co-debtors  the  a6^ions  of 
the  creditor  to  v  liich  he  is  fubrogaled  for  the  three  fourths 
wc  have  treated  of  this  at  large  supra^  n,  281.    One  may 
iWisk^  the  fame  c]ue!\ion  in  jcgard  lo  a  fecurity,  fubroga^rd 
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^  t!bc  afiiens  of  a  credUor  agunfl  hU  co-fccurities,.  send  th«' 
.finne  deciiion  ought ttx be  made;,  the  Came  reafbns  obtain.  ■ 

It  remains  for  us  to  obferve  that  it  is  {m\j  by  a  lidliolx 
.of  lair^  eftabliihedia  favor  of  him  whahas  paid  wkh  fubrd^. 
Ration,  that  the  claim>  is-coniuleped  to  coodnuet.'  In  truth 
it  is  paid  and  cxtinguilhed ;  for  the  trac  intention  of  the 
parties  was  to  mak£  a  pay m^nt  and  not  a  transfcTi.  Thera- 
fore  when  one,  in  redeeming^  an  annuity  of  which  he  wat- 
a  debtor  in  solidum  or  a  fecurityv  is  fabrogated  to  the  rights 
of  the  creditor  of  this  annuity,  he  is  not  HaWe  for  the  hy- 
pothecations which  the  creditors  of  the  creditor  who  was 
proprietor  of  this,  annuity  had  upon  it^  as  he  would,  be  a 
perfon  to  whom  it  was  truly  ceded,  to  whom  the  creditor 
has  made  a  trai^sfer  of  it :  the  rede  nipt  tori  vhlch  he  hat 
raade  of  it,  althoug^h  with  {abrogation,  being  a  true  pay* 
cnent,  has  extinguifbed  the  annuity  and  confequen.t}y  the 
i&ypothecations^  which  are  extinguifhed  ret  obligate  intents. 
The  fiibrogatioo,tathea6Uons-df  the  creditor,  being  eflabN. 
liihed  in  favor  of  him  wlio  has  paid,  canuot  be  oppofed  ta 
iiim>  according  to  this  maxim:  ffuod'  in 'favor  em  nhcujus, 
ifiiroduCtum  csty  non  debet  contra  ipsum  retorquen\ 

fcllli. 

Of  the  effect  cf  particd  pay  mtim» 

^24*.  Regularly  the  payment  of  a  part  of  what  is  du^ 
extinguiOics  the  debt  for  this  part.  For  example..  If  you 
owed  me  ten  croi^s,  and  you,have  paid  me  five  of  tbem^  th* 
d^bt  i%  extinguifned  as  to  half.  L.  9,.^.  I,  if.  J^r  so'tit. 

525.  This  rule  admits  of  three  excepUons.  The  firft 
is  in  regard  to-  obligations  In  an  alternative,,  which  are  not 
ffifcharged'  in  part  by  the  payment  which  ii  maile  o£  a  part 
of  one  of  the  two  things  which  ar«  due  in  the  alternative, 
until  the  olher  paK  of  the  fame  thing  i^  paid.  For  exam- 
pic.  If  a  peafant  has  promif^d  to  give  his  daughter  in 
marriage  a  certain  cow  or  twenty  crowns,  and  ha  pays  his 
fbn  in  law  ten  crowns  ;  he  docs  not  difchargc  by  this  pay* 
caent  ai^  part  o£  his-  obligation,  whtltr  the  cow  is  l-^i^^^ 


• » «f  > 
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luitil  he  has  paid  the  remaimng  ten  crowns.  The  |MffiQAA 
vrhica  he  has  made  is  uiitil  this  time  m  furpencc  ;  it  is  that 
of  the  ten  crowns  remaiRin'^;  which  will  make  it  valid?  and 
wholly  difchargft  the  debt.  If  he  Ihoiild  think  prcper  ^ 
.pay  the  C(jw,  the  paymcni  of  the  ten  crowns  which  fic  had 
.before  made  would  be  null,  a*^d  he  might  recall  this  Cum 
,ms  paid  and  not  due ;  L.  26,  ^.  I  :>,  if.  de  cond.  hid* 

If  after  haTing  paid  the  fird  ten  crowns,  the  cow  dies, 

•in  this  eafe  the  cow  can  no  longer  be  paid ;  and  the  obliga" 

6on  becoming  determinate  for  tlie  fum  of  twenty  croons 

promifed,  the  payment  of  tlie  fird  ten  crowns  will  become 

valid,  and  the  debt  will  ba  e^ctinguiihed  as  to  half. 

536.  The  fecond  exception  is  In  regard  tq  ohligmtlo&s 
'ef  a  thing  indeterminate,  obligatiottus  generism  It  is  neceflary 
to  fay  in  thia  refpedt  th^  fame  that  we  have  fiud  in  regard 
to  obligations  in  an  alternative*  For  example*  If  a  peafant 
baa  promifed  to  his  daughter  in  maiTiage,  a  horfe  Ludcter- 
minately,  and  in  difcharge  of  this  obligation  he  gives 
the  part  which  he  haa  iu  a  certain  horfe  in  cDiam9Q  with 
Ills  neighbour  f  he  is  hot  difcbarg^d  from  any  part  ci*  his 
obligation,  until  he  has  redeemed  the  part  which  his  i:wigh« 
hour  has  in  this  horfe,  and  has  ceded  it  to  his  fon  in  lav.. 
Until  then,  notwiih (landing  the  payment  which  he  has  made 
of  the  part  which  he  had  in  this  horfe,  his  fon  in  Ia.w  may 
*deman<l  of  him  an  entire  horfe,'  on  offering  however  to 
render  to  him  what  he  has  g}vcii  for  part*  L.  9,  ^.  l,  S,  de 
9olut.  Thele  decifions  apply  whether  the  obligation  in  aa 
alternative,  or  of  a  thing  indeterminate,  has  been  contract- 
ed by  one  or  by  feveral  debtors,  whether  towards  one  or 
Ccveral  creditors.  Lr  S4,  ^.  1,  ff.  dc  soluu  4*  L«  26,  ^»  ff.  I4| 
de  cjndm  hideb* 

52T.  The  third  exception  is,  when  a  debtor  has  g;iven 
cne  or  feveral  determinate  things  in  payment  of  a  fv.m 
vhich  he  owed,  if  this  payment  is  fo'.nd  not  to  be  valid 
for  a  part,  by  the  evi^on  whioh  the  creditor  fliould  fuflcr 
as  to  a  part  oi  the  things  which  he  received  inpayment,  it 
would  not  6xtijiguilh  the  debt  for  any  part ;   and  the  cred- 
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\wt  migkt,  on  offering  to  render  him  what  remained  of  the 
things  which  werq  given  him  in  payment,  exact  the  entire 
debt;  becaufe  he  would  n0t  have  received  the  thing  in  pay- 
ment, if  he  had  not  believed  he  could  r^^tan  the  wliolc ;  L^ 

4m  ric tn  VII. 

< 

Rules  respecting  the  application  of  payments^ 

First  rule* 

%Q%m  The  debtor,  when  he  pays,  has  the  right  to  de- 

*clare  to  what^cbt  he.  intends  to  apply  the  fum  which  he 

pays  :  ^a^ies  quis  debitor  explurilmj  ^ausisj  unant  solvit  debi* 

tunty  est  iu  arbitrio  solventisj  dicere  qitod  potius  cLstitum  volasrit 

solumm  f  L.  liftm  de  solute 

The  resfon  Ulpian  adduces  lor  this,  is  fin  evident  one ; 
fosmtvuus  enim  ceriam  legem  dkere  ei  quod  solvimus  g  d*  Ltm 

According  to  our  rule,  although  regularly  the  intereft 
ought  to  be  psud  before  the  principal,  yet  if  the  debtor  who 
owed  principal  and  interefl,  in  paying  a  fum  of  money,  de« 
dared  that  he  paid  it  upon  the  principal,  the  creditor  who 
ifas^  wilHng  to  receiTe>  cannot  afterwards  contefl  this  ap- 
"^llicaUoQ.  Respondi  si  qui  daoat^  in  sortem  se  dare  dixisset^ 
cutis' fton  debere  projieere.    L.  102,  §»  t,  ff«  de  solute 

Second  rule* 

{^  29«  When  the  debtor,  in  paying,  makes  no  appiicti^ 
tioQ«  the  creditor  to  vvhon\  it  is  due  for  different  caufea,  may 
apply  it  to  tlie  difcHarge  of  which  he  pleafes.  1^/^^  non 
die$mus  in  id  quod  sjUium  siijin  arbitria  est  accipiemisf  cut  potius 
dc&ita  oQceptum  f<ra$*  d.  L«  • 

It  is  QficeiTary,  firil,  that  this  application  fhould  havo 
been  made  at  the  tim^.  Dummodo  in  re  presenti  Jiatj  in  re 
^genda^  ut  v^l  creditori  liber um  sit  non  accipere^  ^el  debitor}  non 
dare^  si  alio  nomine  soiutum  quis  eorum  velit  f  posfea  non  fer* 
mittitur.  L*  3,  ).  3,  ff,  hoe.  tit.  • 

It  is  neceffary,  IT.  that  the  application  which  tlie  cred- 
itor makes  ibould  be  equitable :   In  arbitrio  est  aeoipief^if 
.  fui  potius  debifo  acceptum  Jera^i  dummodo^  adda  the  law,  la 
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id  const iSuat  solttfunij  fn  ^od  ipse  si  dcberet^  esstt  $^ufutus^  H 
€sti*  non  in  id  dehiium  quod  esi^  in  carttroveruoy  Qutinilludquod 
pra  alio  quis  Jidcjusserat^  aut  cujus  dies  nondum  vencrat  s  d% 
L*  i>  fiT*  de  soiuu 

Bachoviusy  ad  TreuU  u  2,  disp.  29^  tK  %  h  6,  fays  that 
this  limitaticm  ou^kt  to  be  underfVood  in  this  fenfe,  that 
whfle  the  thing  is  yet  entire,  while  the  debtor  has  not  yet 
received  from  the  creditor  an  acquittance  which  includes 
the  application^  he  may  prevent  the  creditor  from  sppljr* 
ing  the  payment  he  has  made  to  thofe  debts  which  the 
debtor  has  lefs  intereft  to  dircharge,  and  confequently  may 
demand  that  the  creditor  fliouki  make  an  equitable  appli- 
cation by  his  acquhtance,  or  return  him  hts  money.     But 
vhcn  the  debtor  has^onfented  to  the  application  in  receivu 
iog  an  acquittance  which  includes  it*  he  cannot,  according^ 
to  Bachqviusi  contradi^  this  application,  although  it  he 
inade  to  a  debt  which  he  has  the  leafl  uilereft  to  difcharge  ^ 
becaufe  vt^nti  non  Jit  injur ic^  and  becaufe  othcrwife  it  would 
not  be  true  to  fay  that,  when  the  application  has  not  been 
made  by  the  debtor,  the  choice  of  the  application  is  refer- 
red to  the  creditor ;   fov  if  we.  fuppofe  that  the  creditor 
tnay  only  make  the  application  to  the  debt  which  the  debt- 
or has  the  mod  interuft  ta  dliVharge,  and  cox^eqfiently  x» 
the  debt  upon  which  the  right  of  application  applies,  in  the 
cafe  iit  which  the  creditor  has  net  made  any,  it  follows 
that  thatwhtth  the  credkoi*  does  make  is  ufelefs  and  that  he 
has  not  the  choice*   buch  is  the  reafoningof  Bachovius. 

We  may  ahfwer  to  this  reafonrng,  that  in  order  that 
the  rule  which  refers  to  the- creditor  the  choice  of  the  ap- 
plication, >vhen  the  debtor  does  not  make  it,  may  be  true,  it  i^ 
AOtnecelfary  that  the  ci^ditor  in  all  thefecaies,  ihoiild  make 
his  choice  ;  it  fuiTiceH  that  he  may  matoe  it  in  eertain  cafes  : 
and  he  may  when  the  different  debts  for  which  the  debtor 
is  boundi  are  fuch  as  that  it  is  not  material*  to  the  debtor- 


*  //  ijf  here  the  negation  ought  to  be  placed^  which  is  mis'^ 
placed  in  the  Jhlorcnfine  text :  uhis  correction  is  necessary  /Ur 
ih$  sense  pf  the  ttxu 
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"Ifutt  one  ihould  be  difcharged  rather  than  tlie  other.  In 
tliefe  cafes  the  creditor  has  the  choice  of  application,  vrheoi 
tUe  debtor  does  not  make  it ;  and  as,  if  he  had  not  in  fa6t 
aade  any  application^  it  would  be  made  to  the  oldeft  debt^ 
ar  to  all  by  contribution,  in  caf«  of  a  concurrence  of  debts, 
aa  we  (hall  fee  hereafter,  the  applit:ation  would  be  to  that 
to  which  the  creditor  would  clioofe  to  make  it* 

Suppofe,  for  example,  that  I  am  your  creditor  of 
Che  fuiu  of  one  thoufand  liiTes  for  the  price  of  an  eftate 
^hich  I  fold  you  in  the  year  one  thoufand  levcn  hundred  and 
fifty,  by  a  deed  before  a  notary  ;  anc*  further,  of  another 
ium  of  one  thoufand  livi-cs  for  the  price  of  another  ellatc 
vrhich  I  fold  you  in  one  thoufand  fcven  hundred  and  fix.- 
Xy.  After  having  paid  me  the  intered  on  thcfe  two  fumsi, 
you  pay  me  the  fum  of  one  thoufand  livrcs  widiout  appoint- 
ing to  which  of  the  two  debts  you  iniciid  to  pay  it  i  ills 
indifferent  to  you  to  which  of  the  two  I  make  the  applica* 
lion,  fince  both  are  with  hypothecation,  arc  deiaandablc 
and  produce  intereft ;  but  it  is  of  much  coufcquence  to  mc 
to  mal^e  this  application  to  the  debt  of  one  thoufand  feven 
liundrcd  and  lixty  in  order  to  prefcrve  my  hypothecation 
for  that  of  one  thoufand  fevcn  hundred  and  fifty  ;  for  if  I 
do  not  fo  make  the  application,  ic  will  be  the  debt  of  one 
thoufand  feveu  hundred  and  fii'ty  whicli,  as  the  uideri}  would 
be  prcfumcd  to  be  paid* 

The  other  plea  qf  Bachosiuf:  appears  more  plauublc* 
which  isi  that  the  debtor,  who,  in  accepting  the  acquit* 
tauce  wnich  includes  the  application,  has  confented  to 
this  application,  is  not  to  be  received  to  contradi6l  it,  w^at*- 
ever  iuterefl  he  may  have  tliat  it  l.iould  be  mi«de  to  an- 
other debt.  However  I  do  not  think  we  ought  to  decide,  with- 
out di(lin6\i(>n>xhathe  Ihould  not  be  received;  for  if  the  debt- 
or is  a  perfon  who  does  not  know  how  to  read,  or  is  a  ilm- 
ple  and  unUught  perfon,  this  ai)plication  which  has  llipptd 
into  the  acquittance,  ought  not  to  prejudice  him,  when 
the  fum  paid  equals  or  fiirpafl'es  that  of  the  debt  which  thcT 
debtor  had  the  mod  intercil  to  difchargc,  fo  that  the  crcd* 
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itor  could  not  have  had  any  reafon  to  difpenfe  with  m^khif 
the  application  which  the  debtor  had  an  intered  in  having 
made*     For  example*  Suppofe  that  a  i^afant  owed  an^t^- 
tomey  on  one  account  tho  (um  of  tiiree  hundred  Uvre$» 
dtmandabie)  for  the  price  of  a  piece  of  land  which  he  had 
lolcj  him  and  about  a  year^  intercll ;  and  tnat  he  owed  him 
on  another  account,  five  or  iix  hundred  iivres  for  lees*     If 
tn'ii  peufant  brings  to  the  attorney  the  Turn  of  four  hundrod 
Iivres,  raid  the  attorney  gives  him  an  acquittance  for  this 
fum,  mentioning  th^t  It  is  on  account  of  fees  due  biro  ;  it 
is  evident  that  this  application  \vhich  he  makes  of  the  pay* 
ment,  to  his  fees,  is  a  furprife  upon  the  debtor,   and  that 
the  debtor  has  aright  to  demand  that,  notwithftanding  what 
is  made  to  appear  by  the  acquittance,   the  payment  ihould 
be  applied  to  the  three  hundred  iivres  which  he  owed  for 
the  price  of  the  land,  and  tiiat  the  intered  (hould  be  declar- 
ed in  confequence  thereof  to  have  ceaied  from  the  day  of 
the  acquittance.    On  the  contrary,  when  the  creditor  can 
have  fuiTicienl  reafon  to  dilpenfc;  with  making  the  appli^ca- 
tion  to  the  debt  which  it  mod  concerns  the  debtor  to  dif- 
charge,  puta^  becaufe  the  fum  paid  was  lefs  than  that  due 
for  this  caufe^  and  the  creditor  was  not  obliged  to  receive 
in  part  the  payment  of  this  debt,  the  application  made  to 
another  debt  cannot  in  this  cafe  be  contradicled ;   becaufe 
in  this  cafe  the  creditor  who  had  a  right  to  refufe  the  pay- 
ment which  was  made  to  him,   has  not  accepted  it  but  on 
the  condftion  of  the  apphcation  which  he  has  made  of  it, 
and  which  was  agreed  between  him  and  the  debtor. 

ObfeiTe  that  when  it  is  expreired  in  the  acquittance 
tKat  the  fum  is  received  to  be  credited  on  all  the  different 
demands  of  the  cr^'cUtor,  ex  unrverso  c^edttoy  this  p:entral 
application  isi  prcfuMied  to  comprehend  only  the  dcms^nds 
for  which  the  creditor  has  an  aclio;^,  and  not  claims  mere- 
ly natural ;    L-  04,  ^-Ji?i  dc  sj.uu 

This  cxprt  T:on,  it  alfo  ap'.">ears  to  me,,  ought  only  to 
comprehend  ihoic  debts  of  wiiich  the  time  of  payixient^M 
Ofiivcd. 
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Third  ruie^ 

5S0»  Wh«n  th«  application  has  not  been  made  cither 
by -the  debtor  or  the.  creditor^  the  application  ought  lo+e 
made  to  that  of  the  different  debts  which  the  debtcu'  had,  at 
the  tine,  the  mod  iatcreft  to  diOcharge.  r 

first  corollary. 

The  application  ought  to  be  raacle  ratfccrto  the  deb 
not  contetled,  than  to  that  which  was  contefted ;  rather  to 
that  of  which  the  payment  had  fallen  due  when  the  debtor 
puicly  than  to  that  of  which  the  time  had  not  yet  arrireiL 
L-  3>  ^.  1,  L*  103,  ff*  de  sohtm 

Second  corotiary. 

Among  federal  debts  of  which  the  time  of  payment  is 
come,  the  application  ought  to  be  made  rather  to  that  for 
which   th<2  debtor  was  conflrainable  by  his  perfon,  than  to 
^'debis  merely  civil, 

T/tird  corollafy»  , 

Among  ^civll  debts  the  application  ought  rather  to  be 
made  to  thofe  which  produce  intereil,  than  to  thofe  whiQ\i 
do  not. 

Fourih  corollary* 

The  application  ought  ♦o  he  macTe  rather  to  an  h}  pil-' 
thccary  debt  than  to  a  debt  which  is  chirogfaphical ;  L« 
'97j  f[.  de  so!ut» 

F'/th  corollary m 

The  application  is  made  r  it-i'T  to  thr  debt  for  which 
the  debtor  has  given  a  fecurity,  than  to  thofe  which  he  owes 
alone  ;  <f.  L.  4,  injine;  L.  5,  ff'.  d>  tit.  The  rcafon  is,  that 
in  paying  the  former,  he  difcharges  himfelf  towards  two 
creditors,  towards  his  principal  creditor,  and  towards  his 
fccurity,  whom  he  is  bound  to  indemnify*  One  has  more 
intereft  to  difcharge  himfelf  towards  tvTO  than  towards  one 
•li>ne* 

Sixth  corollary*  * 

The  application  ought  to  be  made  rather  to  a  debt  of 
Vol.11,  H 
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lirhich  he  who  has  paid  was  principal  debtor,  than  to  tboA 
vhtch  he  owed  as  a  fecurity  for  other  perfons;  d.  L.  97; 
•  J,.  4,  ff.  </.  tit, 

ill!  thefe  coroHaries  may >  from  the  circumftances,  ad« 
wit  x>f  exceptions,  which  are  left  to  the  dilcretion  of  the 
•judge. 

For -example.  Although  tlie  debt,  of  Vihich  the  time  of 
'ftaymcBt  has  arrived,  has  a  preftrence,  in  regaut  to  the  ap- 
'plication,  to  that  of  which  the  time  has  not  arrived,  yet  if 
that>  whereof  the  time  has  not  arrived,  tvoiI"  htccme  due 
in  a  few  days,  and  would  mo-kc  his  perfon  liable*  *^i'k 
^at  it  ought  to  be  preferred,  in  regard  to  the  a;  T.!:Lic;on, 
to  another  debt  whereof  the  time  had  arrived;  fo.  ■'  7us 
the  intcrell  of  the  debtor  to  difcharge  r.ither  a  ccl*:  for 
which  he  would  in  a  few  days  be  conftrainaLle  ')j  his  y^ef- 
fon,  although  the  time  of  payment  had  not  yet  ani^icd, 
than  to  difcharge  other  ordinary  debts  of  which  the  tin» 
Jiad  arrived. 

Likcwifc,  although  the  debt  which  brings  this  con* 
llraint,  be  preferable,  in  the  application,  to  other  Oebts 
Xnerely  civil,  yet  if  the  debtor  was  a  perfon  wl.-^  from 
.his  dignity  aiid  wealth,  had  room  to  «xpe6l  that  his  crcd.ior 
would  not  ufc  towards  him  the  rigor  of  this  conflraint  by  Ms 
perfon,  this  debt,  if  it  did  not  bear  intcreft,  ought  to  yieid 
in  the  application,  to  another  debt,  merely  civil  whicSl 
irould  have  carried  interefl. 

Fourth  rule* 

531.  When  the  debts  were  of  equal  nature  and  fuch  as 
that  the  debtor  had  no  intered  to  difcharge  one  fooner  than 
the  other,  the  application  ought  to  be  made  to  the  oldeft. 
Si  nulla  causa  pritgravet^    in  antiqutorem ;  L.  5,  if.  d.  th* 

Obfcrvc  that  of  two  debts  contracted  uie  fame  day,  but 
with  different  times  of  payment  that,  whereof  the  time  i^ 
the  fhorteft,  and  which  is  confequently  fooneft  due,  isprc> 
fumed  to  be  the  olded.  L.  89,  ^.  2,  ff.  hoc.  tit^ 

Fifth  rule. 

^Z%*  If  the  different  debta  were  of  the  fame  date,  ^4 
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'Ji  other  thins^s  equal,  the  appliciKtion  will  be  madt-pro^ 
portionably  to  each.  iSj  par  et  dierton  et  eontractuum  vnusm 
^Ui  <x  sum.nis.  omni^s  proporthnc  solutum  ;  L«.  8,  ff>  dg  solute 

Sixth  rulc^ 

5 1^.  In  debts  ^which  are  of  a  nature  to  produce  intereft, 
the  a:»pUcatiDn  is  made  to  theintereft,  before  the  Princi- 
pe :  /*  imo  in  i.T'  jj,  id  quod  solvitur^  di'hdcin  sortem^  aatcpt^ 
Jcrctu^  J  L.  1,  Cod.,  hoc,  tit*. 

Tair>  applies  even^when  the  acquittanee  (heuld  exprcfe* 
that  the  firu  was  paid  oiv  account  of  principal  and  intereft, 
2s  soR'fEM  et  n^uras.   The  claufe  is  underftood  in  this  fenfei 
that  tl.e  fum  is  rebeived  on  account  of  the  principal  afier 
the  iatereft  is  difcharged*  L#.  5).  ^*  Jhi..ff^  d&  solute, 

Obfcrve  that  if  the  fum  paid  exceeds  what  is  due  for 
interefl,  the  i;)pli'aMon  is  made  to  the  principal,  even  whcir 
it,  was  expreiieii  to  be  made  to  the  intereft,  without  men tiin^_ 
oTihe  principal;    L.  10  2,  t. /a.  fiV.tf^  sa/iCi. 

Tiiis  decifion  ought  to  be  underdood  of  fuch  principal 
as  io  demand  i^le.  But  if  the  debtor  of  an  annuity  has, 
throi!'i;h  er/jr  )>2id  more  than  lie  owed  for  the  arrearage* 
of  ^'iis  an. 11%  ) ,  le  may  recall  the  overplus  and'  it  cannot 
be  deraan^'  d  chat  the  application  fhouid  be  made  tathe 
principal  of  this  n  tiuity  ;  forv  properly  fpeaking,  the  priu- 
cipal  of  an  annu*.  -  i^  not  dn.: ;  it  is  only  in  facuitate  luitio.^. 
nisj  and-  the  crc  Jitor  i^  not  pre  Aimed  to  have  confented  to. 
the  redemption  of  his  annuity  in  part«. 

534.  The  rule  which  we  have  edablifhed  that  the  ap*^ 
plication  ought  to  besinade  to  the  intereft  before  it  is  made 
19  the  princijial,  doea.  not  apply  in^  regard  to  fuch  intereft^ 
and  damages  as  a^re  due  by  a  debtor  as  the  penalty  of  hi». 
arrears  from  the  day  of  a  judicial  demand;    Thefe  are  ad-- 
judged,  as  damages  and  form  a  debt  difl.in6l  from  the  prin« 
cipal ;  and  what  the  debtor  pays,  when  there  is  in  fack  no 
application^  is  appHed  rather  to  the  principal. than.to  thefe- 
damagcs,  according  to  the  third  corollary,,  supra,    buch  U 
fif  law*    Decree^  atb  Jul/9  1^49^   Ift  vol.  Journal  dfsjiii:^, 
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dUtseea.    Another,  isth  July,  170&,  Journal  det  Aiidienett^ 

^  535.  When  the  creditor  himfclf  pays  the  price  of  a 
thing  which  was  hypothecated  to  him,  and  which  he  has 
foldi  there  are  other  rules,  than  thofe  which  have  beea 
above  eilablilhed)  for  the  application  of  the  payment* 

First  rule* 

The  firft  rule  is^  that  the  application  ought  in  this  cafe- 
to  be  made  to  the  debt  for  which  the  thing  was  hypothe- 
cstedy  rather  than  to  tliofe  for  which  it  was  not.  What- 
ever intereft  the  dcebtor  may  have  to  difeharge  them  rather 
than  this,  L    VOl,  ^«  1,  fl.  d<  jolut. 

NatOf  When  the  debt  for  which  the  thiflg  was  hypothec 
cated  carries  intercft,  the  creditor  may  make  the  applica* 
tUa  to  the  interefl  before  he  does  to  the  principal;  L.  48^ 

4% /if. 

Second  ruhw 

When  the  thm^  was  liable  for  difTerent  debts,  the  ap- 
plication is  made  to  that  whereof  the  hypothecation  was 
the  llrongSli.  For  example.  If  one  of  the  debts  has  a  pri- 
vilegcd  hypothecdklion  and  ihe  others  only  a  fimple  hypo- 
U:ccati»n,  the  appticatioii  will  be  niadni  firft  to  the  de  bt  of 
lYhicii  the  hypothecation  wa^  privlle^^ed.  In  the  caft:  of 
limple  hypothecaiionsj  the  application  is  to  be  made  to  the 
d^bt,  the  hypothecation  of  whi.  h  is  the  oldeft^  If  the  hy- 
pothecations, ar^  equal,  the  appl:cj.tiou  ou^^ht  to  be  va^^i<^ 
to  all  by  contribution,  pro  mjJj  d^biH  ;  L*  96>  ^«  3,  fifi*  rf.  *ix. 

A  Rf  1  c  L  K  Vlil. 

Of  consignation^  aiul  tsnder  of  payment* 

536.  Conlignation  Is  a  dcpofit  which  the  debtor  m^kea 
by  authority  of  X\\z  court,  of  the  thin^  or  fum  which  he 
owes,  in  th  j  hands  of  a  t\iird  perfon. 

537.  Confignation  is  not  properly  a  payment;  for 
payment  effentially  includes  the  transferring  of  the  property 
af  the  tUing  which  is  p«iid,  to  the  creditor;  supra^  ?i,  504. 
And  it  is  evident  that  the  confignation  doe's  not  transfer 
<he  Ju'Cperty  of  the  Uiinjj;  conlignedj  to  the  creditDr ;  as  the 
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cf«ditt)r  can  ooly  acquire  it  by  receiving  v<riantaTiIy  t)i^ 
thing  wliich  in  tendered  to  him.  Dom  ium  non  dtqutritu^ 
nisi  corport  ^  animo^  But  though  the  c«  ;  nation  which  i^ 
made  on  the  refufal  of  the  creditor  to  vive  tho  thingi 
or  ium  due  hinii  which  \%  tendered  to  h  be  not  an  ac- 
tual payment ;  y^t  when  it  is  made  validly,  it  is  equivalent 
to  a  payment*  and  extinguifhes  the  debt,  as  well  as  actual 
payment  made  to  the  creditor.  Obsignaiione  totius  debits 
pecuni^  solcmniter  facta^  liberutionsm  contitigcre  manifcstum 
est ;  L*  9,  Cod»  de  soht. 

5^6.  In  prdcr  that  the  conftgnation  may  be  valid  and 
may  be  equivalent  to  payment,  it  la  neceirary  that  it  fhouW 
not  have  been  in  the  power  of  the  debtor  to  pay  the  credi 
itor,  and  that  the  ci'editor  ftiould  have  been  put  in  arrea£ 
to  receive)  by  a  valid  tender  made  to  him. 

In  order  that  the  tender  may  be  valid  it  is  ncceflary, 
I.  that  it  be  made  to  the  creditor,  if  he  bo  capable  of  re- 
ceiving, otherwife  to  him  who  is  qualified  to  receive  inhiir 
tlcad)  as  hi»  tutor,  his  curator,  lic» 

If  there  was  a  perfon  indicated  in  the  contra6l  t^ 
whon%  the  payment  might  be  made,  the  tender  mi^^ht  bor 
made  to  that  perfon:  for  the  debtor  having  a  right  br  the* 
law  of  the  agreement,  to  pay  to  tbis  perfon,  it  is 'a  couie** 
quence  of  this  rlght|  that  he  ihouM  not  be  obliged!  to  fcej^ 
|be  creditor. 

sS9«  It  isnecelfary  IL  thatt]Ki.tetulerflfotild  be  made 
by  a  perfon  capable  of  paying  ;  for  he  wkois  incspable  oC 
paying  is  incapable  of  tendering*    -  .  •         « 

540.  It  is  neceffafy,   III.  thaf  the  tender  fhoutd  be  of 
the  entire  fum,  unlcfs  the  agreement  gives  to  the  dcbbOr  th|^ 
right  to  pay  in  parts ;  otherwile  the  tender  does-  not  put 
the  creditor  in  arrear,  who  was  not  bound  to  receive  his: 
debt  in  parts* 

541.  It  is  neceflUry,  IV.  that,  when  the  debt  has^eflh 
tontraCled    tnid<rr    a    conJtiiuit>    thi^    condition    Aiould' 

4uive  ba^ened  ^  au4  if  there  has  been  a  time  of  paymeoK 
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fiipuUte4  in  b^or  of  the  creditor,  Ihat  this  time  Ihoul^ 
have  arrived:   for  as  long  as  the  creditor  cannot  be  com- 
pelled to  receive,  the  tender  which  is  made  to  him,  does 
not  put  him  in  arrear. 

542,  It  is  neceflary,  V,.  that  the   tender  ihould   be 
snade  at  the  place  where  the  payment  c(Ught  to  be  made  : 
Jla  dcmum  oblatto  debit i  libtrationcm  parity  si  eo  ioco  ^uo  d^bc^ 
tur^    solutio  fuerit  ceUbrata ;  L.  9,  Cod,  sotuu 

Therefore  if  the  fam  due  be  payable  to  the  creditor  at 
his  houfe,  the^tender  cannot  be  validly  made  but  at  his  houfe. 
]f  the  fiim  be  payable  at  another  place,  the  tender  may  be 
made  to  him  where,  in  this  place,  he  ele6led  to  receive  it ; 
and  if  he  has  not  eleCted  where,  the  debtor  Ihould  cite  him> 
pe/f'Tially  or  at  his  houfe,  to  appear  before  the  judge,  to 
ihe%v  caufe  why  he  fhould  not  be  compelled  by  order  of 
the  jMdge  to  appoint  where,  in  that  place,  the  debtor  may 
make  payment ;  otherwife,  why  the  debtor  (hould  not  hav<t 
leave  to  confign* 

If  the  thing  due  be  a  thing  determinate  which  ought 
to  be  delivered  at  the  pUce  where  it  is,  the  creditor  is  to 
be  cited,  perfonally  oc  at  his  houfe,  to  take  it  away  ;  and  o» 
this  citation,  which  is  equal  to  a  tender,  the  debtor  may 
.be  authorifed  by  the  judge  to  depofit  the  thmg  fome where 
dfe,  if  he  has  oecalion  for  the  room  which  it  occupies. 

• 

543.  Finallyt  an  mflrtiment  ought  to  be  drawn  oul 
ilating  the  tender  and  the  fummons  made  in  confequence 
of  it  to  the  creditor  to  receive*  This  ought  to  be  done  by  aa 
officer  and  clothed  with  the  ordinary  formalities :  it  is  cuf*> 
tomary  to  have  it  attefted  by  witncSes  who  may  prove  the 
irnder* 

The  creditor  fhould  be  fummoned  to  appear  before  the 
Judge,  without  delay,  that  the  confignatton  way  be  order- 
ed. The  judgment  by  which  the  confignation  is  ordered^ 
ought  to  be  notified  to  the  creditor  with  a  fummons  to  be 
prefent  «t  the  conQgpationt  at  a  certtua  placet  day  aud 
lunir. 
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,  <  tf  is  not  ha^f ever  jiecelTaiy  to  the  wiidity  of  the  con- 
ffgnation,  that  it  bQ  preceded  by  the  order  of  the  judf^e^ 
Althoug)i  the  debtor  has  not  cited  the  creditor  before  th& 
judge,  yet  if  he  has  fimply  declared  to  the  creditor  that 
0n  his  rcfufal  he  would  co:i(ign  at  a  certain  pi iice,  day  and 
liour,  the  coniignation  purfuantly  made  and  duly  notified 
to  the  creditor,  will  be  valid*  and  the  judgment  which  may 
be  afterwards  obtained,  confirming  it,  will  have  a  retro- 
aSlive  effect  to  the  time  when  it  was  made.  Decree,  llth 
Anguft,  17r3,  Journal  des  Audiences. 

54 1.  Thii  conQgnation  ought  to  be  made  at  the  day 
ami  hour  appointed :  In  order  to  be  valid,  it  ouf^ht  to  br.  of 
the  whole  fum  due,  unlefs  the  debtor  has,  by  the  agree- 
)nent,  a  right  to  pay  in  parts.  An  indinimenty  ftating  the 
confignation  an  I  coutaiuin;^  a:i  acconrit  of  the  mojifjy  iu 
which  the  ium  has  been  paid,  is  drawn  up  and  notified  to 
the  creditor, 

545.  The  effect-  of  the  crinfignalion  is,  that  if  it  be 
fudged  valid,  the  debtor  is  holden  to  have  been  difchargcd 
by  it»  and  although,  subtUitate  juris^  he  remains  proprietor 
of  the  coins  configned,  till  they  be  taken  by  the  creditor, 
they  ceafe  to  be  at  his  nfque  and  lie  at  the  creditor's,  who 
from  being  a  creditor  of  a  fum  of  money,  as  he  was  before, 
is  now  become  creditor  of  thofe  coins,  tanjuam  certorum 
tarpantm  ;  and  he  is  a  creditor  no  longer  of  his  debtor^  who 
has  been  fully  difchargcd  by  the  configfnation,  but  he  is  a 
creditor  of  the  coniii^nee,  who  by  the  confignation,  obliges 
himfolf,  tanquam  ex  quasi  contractu^  to  reilore  the  coins  to 
the  creditor,  if  the  confignation  be  judged  valid,  or  to  the 
debtor  who  configned  them,  if  it  be  declared  null. 

Hence  it  follows  that  the  appreciation  or  depreciation 
of  the  money  ought  to  be  to  the  profit  or  lofs  of  the  Tcditor, 
it  the  confignation  be  judged  valid ;  for  when  the  thing  due 
is  a  thing  certafn,  it  is  at  the  rifque  of  the  creditor.  If  the 
confignation  be  not  judged  valid,  the  debtor  will  take  back 
the  money  as  i%  may  be.  •      *  ' ' 

In  cafe  of  an  appreciation  of  the  money  happening  fincc 
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Uie  coiitl^nation,  the  creditor  will*  not  be  receitedi  iH  order 
io  avail  himfclf  of  this  appreciation,  to  ifk  to  withdraw  the 
moaey  coaligaed^  aad  hold  the  coiLrig;ii9ltOQ  to  be  nuli ; 
Ibr  no  one  is  to  be  received  to  ar^e  again  1\  his  own  a€t. 
The  fornmiities, which  |.he  debtor  might  have  neg!e6led 
having  been  elbahftiftied  in  ikvor  of  the  creditor,  he  only  has 
1^  right  to  com^piaiu,  if  they  have  not  been  obferved. 

There  remains  a  queftion,  which  is,  whether,  tlie  con- 
fignation  having  been  re;:^ularly  made  and  the  debtor  having 
voluntarily  withdrawn  the  aiincy  configned  by  him,  this 
conQgnation  ought  to  be  regarded  as  of  no  effect  with  re* 
gar.l  to  the  fi!curities  and  the;  co-obligors  of*  the  debtor  ;  and 
whether  therefore  t'lc   fee  irities   anl  co-Ow!*gors  remain 
boUnd-    For  t^e  n^ga^ive  it  m  ly  be  faid,  that  the  configna- 
tion,   havin  ;  b,;en  regularly  miJc,   has  cxtinguifhed  the 
debt,  Aid  Jifcharijed  all  thofe  who  were  liable  for  it;  that, 
the  fecurities  and  co-obli  ^o  s  having  been  once  difcharged, 
it  cannot  be  i.i  tUe  power  of  the  debtor,  by  withdrawing 
«he  money  configned,  to  revive  their  obligation  which  has 
been  cxtingttilhed*    An  argument  is  drawn  from  the  law 
fin.  tf«  de  pact.s  which  decides  that  when  the  debtor  has  ao 
quired  to  himfelf  and  hia  fecurities,  by  the  pa€l  de  non  pt* 
tendoj  which  has  taken  place  between  the  creditor  and  him, 
a  plea  to  the  acllon  of  the  creditor,  he  can  no  longer,  in 
renouncing  ihe  pa  i  by  a  contrary  agreement,  deprive  his 
lecurtties  of  t.ie  plea  thf^y  have  acquired:  a  fortiorty  fj.y 
they,  it  ouy^-it  not  to  be  in  his  power  to  revive  the  obliga* 
tion  of  his  fecurities,  after  they  have  been  difchargcd   dt 
jure  by  the  confignation.     It  is  added  that  as,  sifter  an  acr 
tual  payment  which  has  extinguilhed  the  debt,  the  volun- 
tary rellitution  which  the  creditor  might  make  to  the  d«btor 
of  the  money  he  had  paid,  would  not  revive  the  debt;  fo, 
after  thee  on  fi  gnat  ion  which  is  in  lieu  of  the  payment  and 
has  the  fame  effect  in  cxtinguifhing  the  debt,  tl;c  reftltu- 
tiou  made  to  the  debtor,  of  the  money  configned,  cannot 
revive  the  del>t.    Notwiiiiflanding  thefe  reafons,  it  has  been 
adj'jd;^ed  in  a  cafe,  1624,  rejwrted  by  Baffet,  IV,  2|,  that 
*^<•  cor.i'gnatioa  Ihould  bo  holden  as  null,  and  that  tlie  fr- 
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*r«>ft!es  fliooli  rcmwn  bound*  BafTet  gives  jfo^  tl*  reatofi 
>of  this  ^ecifion,  that  the  eonfignation  which  cxtlnguiiliet 
Hfie  debt  is  not  a  tnomentary  confignatioh,  but  &  con&gna'- 
%ion  qum  hi  suo  statu  per man^erif^  iind  which  has  not  bern 
withdrawn  by  the  debtor  \rbx)  wade  it.  But  miiy  it  not  Ue 
replied  that  thb  is  begglngp  th6  quelli^n  ?  For  it  is  pre- 
cifcly  a  qndlion  whether  the  debtor  who  has  mad*'  a  con« 
fignation  according  tO  law,  may  withdraw  it  to  the  preju- 
dice of  his  fecsriticsti  I  ihould  think  we  oUgllt  to  dilUnguiik 
Vrhetherthc  configAation  has  been  withdrawn  by  the  debtor 
before  it  was  ordered  or  declared  valid,  or  whether  it  hat 
ttccn  withdrawn  lince.  In  the  firfl  tafc,  I  think  that  thfe 
con(i;nation  ought  to  be  regarded  as  of  no  cfrc6tv  and  that 
^he  fecurities  are  not  dilbhafgcd  :  for  the  conQ^nation  not 
being  in  itfelf  a  payment,  it  is  from  the  au^horitv  of  the 
jod^t  that  it  holds  the  edeil  which  is  equivalent  to  a  pay* 
nient  and  etiingui^lies  the  debt.  The  f^ntcnee  of  the  judge 
which  declares  tht:  coafignation  valid,  has,  I  confcfs,  a  i-e*" 
tf oaulive  eflfecl,  and  the  conlignation,  contirmed  by  this  fen» 
tencj,  is  prefamed  to  have  exlinguiihed  the  debt  from  tht' 
In.laat  it  was  made;  but  a  coiifignatioa,  which  has  neither 
been  ordered  nor  confirmed  by  tUe  judge,  and  v/ijieh  the' 
tlcbtor  has  withdrawn,  could  not  have  the  eUcCl  to  exiin** 
guiihlhc  debt,  nor  to  difchirg;;,  in  confcqucnce  thi^reof,  thd 
fecurities,  and  it  oujjht  to  be  ru;5.ir  icd  i.s  luill.  lu  the  fe- 
rond  cifc  when  the  dcblor  has  not  wlthtirawn  the  monit:^ 
by  him  confr^ned,  until  after  the  comi^n  itioD  uas  liccu  ds* 
blared  valid,  I  do  not  think  that  this  Ihoiild  j.rejudicc  the- 
fjcurities  and  co-debtors  who  have  been  difcharged  by  Uu»^ 
Conlignation, 

CM      '  ■    '  ■'      ■     '■^*"       '  "  ■'■■"  '  '^'''WjP 

CHA'PTER    II. 

I 

Of  novation* 


#  I  ^ 


HIS   chapter  will  be  divided  into  Hx  articles^ 

We  (hall  fee  in  the  firfl,  what  a  novation  is,  and  what  are 

its  diif?re(xt  kinds.  '  In  the  fucond  we  will  treat  gf  the 
Vol-  U.  I 


d    • 
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debts  tvliich ought  to  make  a  groiind  fornorationt.U^ 
^third,  of  the  perfons  who  may  make  a  novation*    In  d^ 

9 

!JVurth}  how  ^ovation  is  made*  in  the  fifihy  of  the  effect  ai 
%  novation*  We  will  treat  in  the  fixch  of  the  «ffecl  of 
delegation)  which  is  a.particuiar>kindof  novaUon* 

What  n  n&vdiiim  rr  and  what  arc  its  difirertt  Aindi, 
546*  Novation  is  the  fubftitution  of'a  tiew  debt  in  tjie 
^jj^aoe  of  an  old  ont* 

The  old  de1>t  is  extiaguiOied  by  4he  new  otit  which  Is 
ionttadVed  in  its  place:  therefore 'novation  is  reckoned  »• 

fnong  the  ways  In  which  obligations  are  extinguifhed* 

* 

547*  Novation  may  be  made  in  three  ^different  waysi 
Which  form  three  different  ibrts  of  novation* 

» 

The  firft  is  that  which  is  made  withont  the  interves- 
{jyon  of  any  new  pevfon^  when  a  debtor  contra^  a  new  en- 
l^agement  with  his  oreditort  on  condition  that  he  (hsdl  be 
^Ifcharged  firom  a  preceding  one*   This  fort  of  novation  is 

"Called  fimple  no^tion> 

» 

"  $4A*  The  fecond  foK  of  novatiim  is  that  which  is  tna4e 
Iby  the  intervention  of  a  new  debtor,  when  one  becomes 
debtor  in  my  place  to  my  creditor,  who  accepts  him  for  bi4 
4ebtor  and  difchacges  me  in  confequence  thereof* 

He  who  thus^comes  debtor  for -another  who  is  con- 
fequently  difcharged,  is  called  in  law  '^xprcmissor ;  and 
^18  ibrt  of  novation  is  called  etpromissio.  This  exprotnisior 
is  very  different  from  the  fecwrity  wliom  they  call  in  lav 
ptlprontissor-^  for  he  who  becomes  a  fecm'ity  lor  one,  does, 
|iot  difcharge  him  from  his  obligatioo ;  but  he  accedes  to  it 
and  becomes  debtor  jmntly  with  hkn* 

'  '  549.  The  third  fort  of  novation  is  that  which  is'ma^t 
by  the  intervention  of  a  new  creditor,  when  fi  debtor,  in  or- 
der to  be  difcharged  from  an  old  creditor,  by  the  ordtsr 

-of  this  creditor,  cc«itra6\«  Come  engagement  with  a  ncv 
^editor* 

.     Thctj.  is  Vj^articukr  kind  of  novtticn  wluUi  v^eirall 
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^ifUfcntiop,  vAAch  very  often  includes  a  double  novatioiK^ 
nVtwHI  treat  of  itin  articte  VI. 

We  (hall  fay  nothing. of  that. which  refults  ex  litis  con*. 
ifstattdrHey  the  principles  of*  the  Eomau  Uw  iq  this  rcfp?ft 
^ng  no  longer  in  uf^  ast^ong  us^ 

Cy  (^e  dfbis  fohicfi  makuke  itMssary  ground/I^  novation*      ^ 

V  ^5^*  ItreMtft  fV-om  the  definition  which  we  havejtift^ 
^iten  of  noTation^  ;tbat  there  cannot  be  a  novation- unleft* 
tl^ere  havtbeeivtifodebta'Oontrafltody  i>f  which  one  is  ox-'^ 
tinguiib^  by  the  other  which  is  fubftitute^  tottt.-         '•  •  •   4 

■ 

;    Hence  it  follpwa  that  the  debt  of  which  one  intend!  t<^ 
n\a]ie  a  novfbtion  [-by  aaoter.-eligagementt  is  a -conditional  ^ 
d^t;  the  noviatiotii  camiot  takci  'jptacc  iill.  the  condhloiv  ^ 
il($VHfmp.lM.9$^h^jti€ novate  *:  • 

Therefore  If  the -ecMiition  fails/ there  will  be-nanov^^ 
tton;   becaufe  tha*e  has  not  been  a  ficft  debt  to  which  th<(.  * 
9|w  one  could  bfi  fiibftituted^ 

Likewifci  tf  the  condtttona!  d6bt  of  which  onehasxn*^ 
tended  to  make  a  novation  by  another  engagement,  was  ot  * 
a  tbing-cfcrtain,  and  befdre  the  accompltfhment  of  the  con-  ^ 
dition  the  thmg  (houM  perith,  there  w6utd  be  no  novation^ 
even  when  the  condition  (bould  be  accomplifhed :  for  thtx 
condition  not  con^nningthe  debt  ofa  thing  which  docs  * 
XM>texiit,  there  has  not  yet  been,  a  firft  debt  to  which  thc^ 
Qew  one  could  bcfubftitutcd**. 

551.  Vice  verMif  if  the  firft  debt  did  not  depend  on alt^^  . 
condition9  but  the  fecond  engagement  by  which  one  haiL^ 
iniended*to  make  a  novation  of  this  firfl.debt,  depends  on  ^ 
coiidition>  the  nov>atiQn cannot  be  accompltihedbut  by  th&   * 
accompliihment  of  the  condition  of  the  new  ^ngagemen^ 
before  the  extinction  of  the  .firft  debt*. 

*    Therefore  there  wULbe  no  novation^  not  only  in  the    • 
caCe  in  which  the  condition  fhould  fail,  but  even  intlie  caHi 
^Vbichy  befof^thcaccompliftimtnt  of  this  condition,  thc^ 
.firft debt  fliottld  have  been  extinguiftied,  ^9ia>  by  the  tjk*    * 
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tinftion  of  the  tlun^  which  made  the  obj^  of  it  \  ft»K  ^ 

ftccofnplljQimcnt  of  the  cundiii^a  cauuot  cHcQ  thepov^^ 
of  a  debt  which  is  no  more*    L.  1 4,  ff.  de  novat. 

]  552.  The  fimpjc  time  gf  paymtnt  is  very  differentfiKa^ 
the  condition:  the  debt  cxifls,  although  the  time  of  pay- 
inent  may  not  yet  Lave  arrived.  Therciu!*e  one  may  mak^ 
a  novatipu  ul'  a  debt  whereof  the  time  of  payi^nt  has  not 
yet  arrived,  by  another  abfolute  engag^metit;  gr  ofax; 
^lliblute  debt>  by  anpther  which  coneain^  a  tin^  of  pay« 
SD4iQt  j  ,aixd  in,  both  cafetft  the  novatbois  accompiifliedat 
firil,^  without  wi^iii^^  the  arrival  ol  tk^.ttaQ*  L«  ^^L.  \ 

f^  JSS^*  It  1%'  indted  of  the  ^ffeAco^  of  a  no^atfoii  tht^ 
thp^e  fhouU  have  beeittwo  d»\lt%  mt|Cra^«d  ^  a  firfti  and  9^ 
Cefipii<l:whichlii^abecn  i!ub(tUuted  to  it:  but itftlffi^es  (fiat 
the  firft  has  preceded  the  fecondfor.'ao^iHlagi&arf  tnottftot^ 
Thjj  ouv^iop  of  tho  ^(^  defa;^  u^y  be  made  l^y  (be  QiWidi 

in  the  fame  inii^^t  <liat  tho  ixHk  m  cwtfa^jd^ 

>  •         •  • 

For  cKample.  If  you  fell  me.  aa  eftote  ibr  tbe  price  o{ 
ten  th(Hi{;ind  Ilvres,  a^d  .by  the  Cai^e  CQAtra€l  f^  third ^cr« 
Sou  eiij^a^es  in  ipy  place  Uk  ^y  you  Uua  fumy  fnd  you  a(>r 
cept  him  for  your  onl]i;  d^btop>  we  muftr  fuppofe  for  i^  mo«  . 
mcnt,  a  debt  which  }  contract  fgr  the  price  of  the  ^M^ 
that  I  purcUaft'ii  ar.d  of  %^hicb  nov^itjcu  i»  xpade  by  the  ei^7 
ga'jciucut^  coat r acted  by  this  third  peribn  to  pay  the  price 
in  m^  placc^  AUhouglv  this  debt  which  I  coatradl  has  DQt 
cxidcd  a  moment  in  reality,  a  novation  of  it  is  made  in 
the  fame  inflant  thut  I  conU'^c^e^  it^  3ec  %^other  esa.Qif Ic 
ixx  thelaw  8,  ^.  2y  R\  ds  ncsaU 

554.  The  novation  is  valid,  whatever  may  be  the  £rft 
debt  to  which  a  new  one  i&  fubflitutedy  and  whatever  tbH 
may  be  wliich  is  fubiUtuted.  Non  interest  quolis  pr€€$ifit 
Migatio^seu  chilis^  seu  naturalis  ;  qucdhtumque  sit  novarifioMt  i 

dummodo  sequtns  c6liguthf  aut  civiiiter  UMaty  out  nuturelit^r^ 
L*  1)  ^«  I,  if*  Jr  noffatm 

It  is  necelTary  how  ever  that  thefe  obligatioi$s  be  not 
liicb  «^s  the  Jaw  formally  condemns  aa4  d^cla^ei^  ju^i  At ' 
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what  Is  xiidl  cauno^  be^j^ofbeptible  of  az^  cBb£L  &cc  ^u^ra^ 

4  R  r  I  C  LZ     III. 
^7w*  persons  may  make  a  novgt/^r.^  . 

555,  The  confciU  which  the  creditor  gives  to  the  no- 
vation of  the  debt,  "being  roraelKing  eq^ivalcnXv   as  to  tHe 
cxtin^lon  of  th^  ^ebtj  to  a  payment  which  ml^ht  be*  made* 
of  It,  it  follows  that  Uiofe  only  »o  whom  one  may  valldly 
pay,   may  make  a  novation  of  the  debt,       *  ', 

Therefore,  by  the  fame  reafon  that  one  cannot  Validl 
Jy  pay  to  a  minor,  to  a  feme  'coVert  not  authorifed  by  hep 
huibswad,  to  pne  interdieted,  we  ihuft  decide  tliat  thefe  per^ 
fd&s  cannot  make  a'ik>TatioQ.of  w&at  is  4iie  to  tliom*  L«  i» 


•  -* 


*    • 


^B-^fi;'  Kr<f^T»rJto,-hdnb  'Wliotn  one  may  pay  <i  debt,  may* 
commonly  alfo  make  a  novation*     Cui  rectd'soHiiury  is  ^iiani 
fidvarcpatest  i  l^*  l^^'S^  de  rwivai*  •   * 

It  follows  ^thence*  that  a  creditor  in  soljdum  may  make' 
^  novation,  bo  decides  Vemilius,  L*  3i|,  ^yljfk  de  novQ^* 
i5*  de  h^*j  whof)^  dcciilon,  it  appears  to  me,  ought  to  be  fol«. 
lowed,  though  Paul  is  of  a  different  opinion.  L.  27,  ff.  de 
pactis'm '  The  commeh . .  o"  haV  j  cndea\  oijred  in  vain  to  rc» 
concir;  tliem.   See^WnTcmbach,   ad  tiudc  novate  10. 

557.  Like  wife,  a  tutor,  a  curator,  a  hulhmd  may  make 
a  novation;  L.  ^^0,  §.  **,  L.Jin.  §.  I, if.  d^  tit*  He  whp  ha^ 
a  general  power  of  attorney  may  alfo-  He  who  has  only 
a  particular  pow^r  to  receive  from  the  debtors  may  not, 
becaufe,  as  his  pqvver  is  limited  to  receive,  njn  debet  tgredi 
fines  mandati* 

It  is  the  fame  with  thofu  who  arc  called  ad]e:u  solutionis 
gratia^  of  whom  we  have  fpoken  in  a  preceding  cliap*?r, 
a^.  2,  §.  4 :  they  cannot  make  a  novation,  L.  10,  ff.  de  soiut*^ 
ailhpugh  oi^e  may  validly  pay  to  th^icji. 


•  « 
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An  ricii  1  Vl*   • 

Mow  novation  is  made* 
\ 

*  Of  the  form  oj  a  ntnatloyu 

558.  By  the  civil  Inw  notation  could  o^ly  be  xaadeii 
(lipulation*  The  form  of  flipulation  is  not  in  ufe  in  our 
la.v.  c^imple  agreements  here  have  the  fanie  effect  which 
ftipulation  had  in  the  cIvU  lawj  therefore  novation  iamaiii^ 
by  iinii-ie  Agreecicut, 

5.  II. 

Of  the  intention  to  make  a  nozation- 

i  5^9,  It  is  neoeifiary  for  the;  noratioa  that  there  IhtuU 
have  been  $.n  intention  to  make  it  in  th^  creditor^  or  h 
tjic  ^perfon  \yho  has  power  frpga  him  or  capacity  to  auk^ 
the  novation  in  his  place* 

•By  the  antient  Roman  laW|  this  ^inl^ntl^n.  was  calllf 
prefumedi  but  according  to  the  conliitution  of  JuiliniftQ  ia 
the  lafl  law  Cod.  de  novate  this  intc;ntion  to  make  a  nora- 
tier*  ihould  have  been  cxprefsly  declared,  without  which 
there  could  not  nave  been  a  novation ;  and  tli%  new  engage- 
rient  which  is  contracted}  is  prefumed  to  have  been  made 
f  athei'  to  confirm  the  fir  A  and  to  accede  to  itj  than  to  exiin^ 
gullh  it. 

I'hc  reafon  of  this  law  is,  that  no  one  ihould  (ligbtlf 
be  prefumed  to  give  up  the  rights  which  belong  to  him^ 
Therefore,  as  a  novation  includes  an  abdication  which  the 
ert:ditcr  makes  of  the  lirfl  debt,  to  which  the  lesonU  is  Tub' 
i^Itutcd,  this  novation  ought  not  to  be  ilightly  prefumed^ 
ai^d  the  parties  ought  to  explain  themrcives« 

Wc  do  not  however  adhere,  in  our  junfjjrudence,  fe 
literally  to  this  law,  th:ii  it  fho'iid  always  be  nrccffary  that 
the  creditor  declare  in  presife  and  formal  terms  that  be  iii* 
tends  to  make  a  novation  ;  it  fuifice$h  that  his  intentiSn  to 
0)ake  a  novation  ihould,  in  fomc  manner  or  other,  arpesr 
lb  e^idenl  thai  it  could  never  be  c«Ue4  into  doubu  IhiiU 


'% 

:■«• 
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^rtsat  d'Argentre  eft^Iilhcs^  on'  the  article  273  of  the  an* 
tttsnt  cuilom  of  Brittany. 

Fur  example.  I  am  the  creditor  of  Peter  for  the  fum 
x>f  one  thoufand  llvres ;  an  inflrument  is  pafled  between 
lames»  the  debtor  of  Peter,  ana  me,  by  which  it  is  faid 
that  James  obliges  himfelf  towards  me  to  pay  me  the  fum 
Tif  one  thoufand  llvres  which  is  due  me  by  Peter,  and  it  is 
added  that  I  intend)  in  order  to  accommodate  Peter^  to  con- 
tent  myfelf  with  the  prefent  obligation  which  is  made  to 
)ne  by  James>  We  ought  to  decide  in  this  in  (lance  that 
there  was*  a  novation  and  that  Peter  is  difcharged  towards 
me,  although  it  be  not  faid  in  formal  and  precife  terms 
that  I  difcharge  Peter,  and  that  I  accept  the  obligation  of 
James,  in  making  a  novation  of  that  of  Peter :  for  the 
terms  which  I  have  made  iife  of,  that  I  would  c  ment  my- 
■felT  <lrith  the  obligation  of  James  in  order  to  accommodate  Pj- 
Ur  declare  fufficiently  that  I  intended  to  difcharge  Peter^ 
%nd  rely  on  James  for  my  debtor  in  his  place. 

But  unlefs  it  ftiould  appear  evident  that  the  creditor 
)iad  an  intention  to  make  a  novation,  the  novation  is  not 
preftimed*  Therefore  if,  in  the  fame  rallbnce,  having  made 
a  feizure  and  attachment  upon  James  for  the  a6l  of  Peter, 
itiy  debtor,  James  has  bound  himfelf  to  me  ablblutely  by 
an  inftrument  of  writing,  to  pay  me  the  fum  of  one  thou- 
fand Uvres  which  is  due  me  by  Peter  and  for  which  I  have 
made  feizure,  without  there  being  added,  as  in  the  above 
cafe,  that  I  intended^  in  order  to  accommodate  Ptter,  to  conunt 
myself  foith  the  obligatim  of  Jarries^  or  fuch  other  words  froiu 
which  it  would  be  evident  that  1  had  intended  to  difc^or^'TK 
peter,  I  ihall  not  be  prefumed  to  have  mad?  a  novation, 
and  James  will  be  holden  to  have  acceded  to  the  obligation* 
of  Peter  who  fti!l  remains  bound  to  me.  Il  was  fo  adjudged 
by  the  parliament  of  'i^ouloufe  in  a  cafe  reported  by  Ca- 
telan,  vol.  2,  L.  5,  clu  38f 

Like  wife,  if  fince  the  debt  was  contra6Ved,  a  new  a- 
greement  has  taken  place  between  the  creditor  and  the 
4«4itor|  by  -which  a  longer  time  of  pay  meat  may  have  been 
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I^Tcn  of  a  new  plate  for  the  payment  af>pointed,  or  Hit 
debtor  allowed  the  liberty  of  p?iyipg  to  another  |>crifit 
than  the  creditor*  or  to  pay  another  things  in  the  room  o{ 
that  which  Was  dae,  or  even  by  which,  the  debtor  fhoiHtJ 
hare  bound  himfelf  to  pay  a  larger  futti,  or  a  lefs  oTie  td 
Which  the  creditor  wa^  willing  to  confine  his  demand  ;  ia 
M  thefe  cafes  and  the  like,  according  to  our  principle  that 
the  novation  is  not  to  be  pr-fumed,  it  muft  be  decided  thai 
there  Jias  been  no  novation  and  that  the  parties  intendej 
onl'-  t'.  modify,  tliniiniib  or  augment  the  debt,  rather  thaji 
extinjjaii'i  it  in  order  to  fabuitute  a  new  one  to  it,  if  they 
did  not  explain  thenUelvcs. 

§.  1 1 1. 

Whether  an  Ci'.iniAity  to  the  amourU  of  a  sum  due  oy  hint  ^ho  ccK- 
/'  ;:f'j?  If,  eiSx^Attjllj  indudis  a  nwatioru 

When  by  on- agreement  between  the  creditor  jitid  c'cbt- 
9r  of  a  fam  of  motley,  the  debtor  has  contra6>ed  an  anr.ui- 
ty  to  l::s  creditor,  \z  thore  neeeirarily  in  this  cafe  a  nova- 
Xion'  Md^y  hold  thaf  in  tliis  cafe  there  is  no  ii6\lition, 
Vhen  :iie  parties  have  not  mentioned  it,  and  efpeciallf 
Vli;in  they  have  exprcf-ly  declared  in  the  contraa  tliat  ihcy 
did  not  Hv.  .nd  t-  nak;  anovatioA.  They  hold  that  by  the 
x:ontracV  tlic  c:  or  ^  ives  no  difchat^gc  of  tht  fiim  that  is 
due  him',  th  :  i.e  r.\ly  conf-nis  hot  to  exaa  the  fum  that 
is  due  as  lon^  as  the  intcrefl  of  that  Aim  is  paid  to  him; 
ronfcquently  that  it  iH  always  the  old  debt  which  cxifis,  a!- 
though  undev  a  new  moflification  ;  that  Is  to  fay,  that  fr.nri 
being  demandable  as  it  was,  it  has  no;v  be  jome  a  debt 
whereof  the  principal  is  aliened  and  ciinnoi  be  cxaacd  as 
lonir  as  xhv.  debtor  pays  the  "at^rearagcs.  This  opinion  ap- 
pears to  me  to  be  liable  to  marty  objeainns.  It  is  of  li/* 
cfr;:ucc  of  the  contrua  of  annuity,  which  is  a  cfjntraaical 
m  intern,  that  he  who  contracts  the  annuity  receive  twe 
price  of  the  annuity.  When  my  dcbior  of  a  certain  f:i:;i, 
as  ofalhoufandlivies,  cjutrac-ts  for  that  fam  an  amv  i  7 
t>r  fifty  livres,  it  is  uk:.  nccciTary  ih;a  lie  receive  t>e  fd.A 
vf  a  thoufand  livrc*  iu  the  piice  of  Uic  aonuay  whioii  he 
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?ontra6\s,  and  he  caa  only  be  holden  to  have  received  it  hy 
the  difcharge  which  I  give  in  pa)ment  of  the  annuity  fil:: 
-contracts.  This  contra6t  of  annuity  includes  thtn  a  d.l- 
%harge  which  I  give  him  of  that  futn :  it  includes  a  conv- 
pcnfation  of  the  debt  for  the  fum  which  he  oi^red  me,  with 
'h  like  fura  t^rhich  I  was  obliged  to  give  him  as  the  price  oT 
the  annuity  he  contrails.  Hence  it  is  evident  that  thi^  \iif- 
t^harge  andHhh  comj>enfatloa  extinguilh  the  debt  and  io'rik 
a  novation.  "   * 

It  cannot  be  faid  that  Ihh  prindpnl  of  the  annuity  whicfi 
is  contra6ted>  is  the  old  debt  of  a  thoufand  livres  diie  bv 
?*eter,  which  continues  to  exifl  under  a  hew  modification  ot 
the  principal  of  the  annuity,  inAead  of  the  del)t  demanJablc 
«s  it  was  :  forbefidcs  thatitis  extinguilhedbythe  contra^ 
of  annuity  as  we  have  jufl  now  {hewn,  the  debt  of  au  an- 
nuity is  properly  the  debt  of  th^  arrearages,  which  will 
run  forever  till  the  redemption,  rather  than  of  ihe  principal, 
which,  as  it  cannot  be  exacted,  is  not  properly  due,  ana 
Is  infiicultate  luitionisy  magis  ^uam  in  obligaiionc, 

Thefe  reafons  appeartconclufive  in  determining  th«t 
the  contradl  by  which  the  debtor  of  a  certain  fum  contra6U 
an  annuity  to  his  creditor  for  that  fum,  elTcntially  includos 
a  novation,  even  though  it  ihould  be  exprefbly  meniioned 
that  the  parties  intend  not  to  make  a  novation ^  for  a^prof 
tellation  cannot  prevent  the  natural  and  eflendal  effect  of 
a  contra6l^  Therelbre  it  appears  to  me  that  tliis  claufc 
Cannot  have  any  other  effecl  than  to  prevent  the  extiiKr^ioa 
of  the  hypothecations  for  the  former  debt,  and  transfer 
them  to  the  new,  as  may  be  done  according  to  the  law  12^^ 
§.  6|  £f.  ^li  potior • 

Although  thefe  reafons  appear  to  me  vcry-ftron^  to  de*- 
termine  that  the  contract  by  which  a  dcmandahle  debt  h 
converted  into  a  contra6l  ot  annuity^  eflentlally  includes  !i 
novation^  yet  the  contrary  opinion  feems  to  be  advocated 
by  moJl  authors.  They  ground  it  on  two  cafes  decided, 
l^hich  Uiey  fay  have  i'ecUed  the  queftion.  T-he  fii*ilv  v^Lir^h 
Vol.  II.  K 
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itofthe  1 3th  April,   1783,  is  reported  in  journal  de  Palmlff 
•«/.  2ffidmfoL 

In  this  cafe  Ligondez,  a  debtor  m  solidum  with  S^iblon 
of  the  fi^m  of  fix  thoufand  livres,  afterwards  contrafled  aa 
ADUuity   as  well  in  his  own  name  as  in  a£Ung  for  Sablon* 
The  creditor  brought  a  fuit  againil  Sablpn  to  compel  him 
Xo  enter  into  a  contradt  of  annuity  or  pay  the  faid  fum  tjf 
iix  thoufand  livnes,  and  judgment  was  given  for  the  plain- 
tiff.   The  reporter  infers  from  this  cafe  that  it  was  adjudg- 
ed,   that  a  debtor  oCa  fum  of  money  might  contra^  ah  an- 
Xluity  for  that  fum  w^ithout  a  novation  of  the   debt  taking 
.place.    But  I  think  the  confequence  is  badly  drawn,  and 
that  the  rei'pc6\ive  pleas  of  the  parties  which  are  reporl- 
jed  in  the  journal  did  not  bring  this  queflion  before  the  court. 
The  reafonfor  which  judgment  was  given  againfl  the  debtor 
to  pay  or  contract  the  annuity,  appears  tome  to  have  been 
this,   that  as  Ligondez  contra6led  the  annuity  as  well  in 
'  his  own  name  as  in  a6ling  for  Sablon,  and  as  the  plaintiiT 
therefore  confented  to  the  converfion  of  his  claim  of  fix 
;  thoufand  livres,  into  an  annuity  under  the  condition  that  it 
ftould  be  cbntradled  by  both  the  debtors ;  the  converfioo 
of  the  debt  of  Cix  thoufand  livres  into  an  annuity,  the  no- 
vation and  the  extinction  of  the  claim  which  was  to  refult 
{com  it,  depended  on   this  condition :    therefore  on  the 
tefufal  of  Sablon  to  contra<:\  the  annuity,  the  condition  fail- 
ed and  there   was  no  novation ;    the  debt  continued  and 
jttdjremnt   was   rightly  given  for  the  plaintiff.    The  other 
cafe  Is  of  the  6th  September  1712,  and  is  reported  in  vol.  6, 
Journal  des  Audiences*     In  this  cafe  feveral  perfons  were 
bound  in  solidum   to  pay  a  certain  fum :  two  had  a6\uatlf 
paid  each  a  third  part,  and  the  creditor,  in  receiving  it, 
had  peferved  his  right  againll  each  for  the  whole.  Ltbegue 
and  de  Villemenard  had,   by  a  note,  promifcd  to  contrail 
Aa  annuity  for  the  remaining  third  and  it  was  exprefied  in 
the  note  that  this  Uiould  not  impair  the  creditor's  right 
i^aind  the  others  as  to  their  liability  tor  the  whole.  Ajong 
^  *  time  after,  the  creditors  brought  f  fuit  againft  j^^ntj^e^erj,^ 


OBLTQATION&  «» 

^Xte  oTtliole  who  hatLpaid  his  third  under  the  abovd  refeps 
Tation,  to  compel  him  to  pay  the  remainder  or  to  accedoc 
to.  the  contrail:  of  amiuity,  and  judgment  \vua  rendered 
to  this  efre6t.  Therefore  it  is  lliid  to  have  been  adjudged!' 
that  a  Contract  of  annuity,  made  by  ar  debtov  fo^  the.  fum 
^vhich  he  qwed,  did  not  necefiarlly  iaclude  a  novation  andf 
an  extin^ioa  of  the  debt  of  thia  fum :  otherwii)e»  iii  th^ 
yvefent  •afe,  Montpenfier,  debtor  ia  solidtmi  of.  the  fu^a 
%Yhich  remained  due  and  for  which  the  annuity  was^coiai* 
tra6ledy  would,  have  been  dlfcharged  from  this  debt  by  tfa& 
annuity,  and  would,  not  have  been  condemned  by  the  judgr*' 
ment  to  pay  it*. 

I  dft  not  know  what  were  the  reafons  upon  tt^hich  thi4' 
|udgm£nt  was  grounded ;  hut  in  order  to  fupport  our  prih* 
ciples,  it  might  be  faidthat  the  judgment  has  net  deteW 
mfned  what  iar  inferred;  but  that  it  has  determined  thaet^ 
by  the  refervation,  the  creditor  was  reputed  to  have  made 
the  GonvcrHoa  of  his  claim  intO'  an  annuity  dependent  oa 
the  condition^  thai  all  the  debtors,  in  s^lidum.  would  acced^ 
to  t^e  contract  of  a^miity^  ciad  that  confequently  on  the  re^ 
iufal  of  if(ontpenrur  lo  accede  to  it,  the  condition  faile^,. 
i^id  the  debt  continue d,  in  force* 

0fthe  necessity  that' there  should  bt  some  difference  hetvxeen  thkf, 

new  and  the  old.debt* 
560,  When  there  is  a  ncW  agreement  between  tha^j 
feme  creditor  and  the  fame  debtor  without  the  intervention 
oFany  new  perfori,  although  it  be  cxprcfsly  declared  by  th^ 
intlruroent  which  contains  the  new  engagement  that  the 
parties  intend  to  make^a  novation,  ibis  neceifary,  in  order 
that  the  novation  may  be  valid,  that  this  mitrument  con^ 
tain  ibmething  different  from  the  firft  obligation  which  was-^ 
contra6tedj     whether   in    the    quality    of  the- oblfgation, 
if  the  fird  was  dbtermihate*  and'thc  ffecond  in  an  altemi- 
temative,  or  vice  versa;  or  whether  in  regard  to  the  accf- 
4ehtal  acceflMes  of  th^  obligation,  as  the  time  or  place  rf/ 
TiVimtim^  it  is  aUb  »fttffi6i(»kt  difference  if  th«  &ca  o(ilf^ 


tjon  was  contraSed  under  the  fecurltifbip  of  anotb^^  p<^v^ 
f^i),  or  under  the  hypothecation  of  my  goods,  and  bjr  the. 
new  one  I  have  bound  myfeif  without  a  iiecuritjr  and  wi^j^-** 

9ut  hypolhecationt  or  vux  versa^ 

••  «  * 

If  the  new  eagtigement  made  withput  the  iatcrvcii-.- 
tion  of  a  new  per&n;  does,  not  contaan  any  thing  different- 
^oaxthcfiifty  it  is  evident  that  this  new  enga^eno^ent  13. 
ifUsffetUvely  CQ%tracled«  Instit*  tit*  quib^mod.  tolU  9M0  ^«  4.  > 

561.  When  the  novjiVion  is  made  with  the  intervention, 
ofa  new  debtor  or  of  a  hew  creditor,  the  difference  of  cred- 
itor  or  debtor  is  a  TutHcient  difference  to  render  the  nova- 
tion elTedive;  without  the  ae^effiity  of  a^y  other  intefV 
fening.  *  • 

Whether  the  cGu^en^  of  the  old  debtor^^  is  n^ccpary  for  the 
.>  tuyoaiion. 

562.  The  novutlon  which  is  made.by  the.interTvntio^ 
^f  a  new  debtor,  may  be  mad^  between  the  creditor  aiid^ 
this  new  debtor,  without  the  firll,  whofe  debt  is  to  be  extin- 
^uiihed  by  the  novation,  haying;  any  part  in  it,  and  without" 
his  confenting  thereto.  Liberat  me  is  qui  quod-debeo promittifj 
€tijmji  fijlhnf  L.  8,  §.  5,  de  novate  The  reafon.isy  that  the 
jjoyatloui  in  r;;;;tard  to  the  iird  debt9r,  includes  nothiD^ 
clfe  than  the  difcharge  of  his.  debt,  by  the  novation  wbic^ 
this  third  perfpn  contradls  in  his  place:  one  may  difcharge.. 
the  dc:bt  of  another  without  his  confent  thereto^  as  we  hav^ 
^ccn  in  a  preceding  (Jmiytey :  Ignorant  is  enim  et  inviti  coiidl^ 
^iymelior feri potest.  L.  5  3,  de  sctut, 

Z   .  <A  H  r  I  C  LB,  » Vi 

'**  Of  the  effect  of  novation^ 

5G3.  The  efTcfl  of  a  novation  is  that  the  firddebt  \% 
^xtiiip;ulihed  ia  tlie  fame  manner-that  it  would  be  by  an  ac- 
lual  payment, 

--       When  o?)e  of  fcveral  debtors  ih.s(^klum  toYitra6ts.alon^. 

<^e.w  cwjf8«wea.t  with  liie  cj;e«a)qr  ip.<)54er  t(j  i|ia^%i|a« 


n 


Yation  oCthe  firfty  .the  ilrd  debt  bem|;  <:itin|pi)i(hed  by  the 
novation  as  it  would  be  by  an  a.iual  payment,  all  his  co- 
debtors  are  difchs^r^ed  as  well  as  lumfelf.  wikcvvife  abthe 
extifi6li6n  of  the  princ.ipil  ol)ligation  irairics  tjMthii'that 
ofall  the  accoiTory  obligatiorii,  the  novatioi  which  is  made 
of  the'  principal  debt  esCtinguiflies  all  Ihfe  accefforjr  obli- 
gations,  fttch  as  that  of  fecutities. 

If  the  creditor  willied  to  prefer ve  the  obligation  ofthc 
Qther  debtors  and  iecuriiics,  it  is  necelFary  that  he  (houl  J 
annex  a  condition  to  the  novation,  that  the  co-debtors  and 
(Jicurities  fhould  accede  tp.  the  new  debt  ;  in  which  cafe,  if 
they  were'not  willing  to  acced^to  it,  there  would  be  no  no- 
vation,   2^nd  tlj(  creditor  would  prefefve  his  old  debt. 

From  the  principle  .that  a  novation  extinguiQics  the  old^ 
debt,  it  follo'A's  alfo  that  it  extinguiflies  the  hypothecation^ 
which  were  acceffory  to  it.  Novatione  legitime  facta  liberath' 
tur  hjpothec€  ;  I^  18,  SV  (/<?  novate 

But  the  creditor  may  by  the  fame  i^£l  which  contains 
Xhe  novation,  transfer  to  the  le(;ond  debt  the  hypotbecatioaa 
l^hich  were  a^tuched  to  tlve  firll*  L»  i^y  §•  3,^ff.  qui  potior. 

For  example.  If  by  a  writing  between  us  of  one  thoufand 
leven  'hundred  luid  fifty  you  ha*^^  borrowed  from  me  th^ 
fum  of  a  thoufand  Uvres  under  the  hypothecation  of  your 
(ropeityy  and- by -another  of  one  thouiand  feven  hundred 
and  iixty  yoohare  contracted  towards  n^e  a  new  obli  ation^^ 
and  it  it  expreffcd  in  this  latt  that  by  the  means  oi  iiws  new 
obli^iUiori.yoil  il^oall  reil  djiCcharged  fnom  *tbai  ql  on% 
thoufand  feven  hundred  and  fifty,  ofvfhich  the  parties  iiavt^ 
intended  to  maju  a  nafiation  under  tlie  re^rve-  of  the  fijpothcca* 
tionsf.  1  fhall,  by  this  claufe,  be  continued  in.  my  order  oC 
hypothecation  ibr  my  new  debt,  from  the  day  of  the.  date 

of  the  old  one.  L.  3«  L*  31.  ff.  difiatltuh*      r 

.  <       .. 

Obfierve^at  if  the  new  debt  waa  greater  than  tlie  old^ 
I  fhould  not  be  continued  in  my  orderof  hypothecation,  ex-^ 
cept  to  thq  amount  of  the  fum  which  was  due  roe  by  thifi> 
inftrument  of  one  thoufand  ievx^n  hundred  and  fifty  ;  thtt; 
tratsAlMteg  9f tli« hypotheeations frdnr ths. sUl^debt tQthtf 
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xKWonej  not  being  allowed  to  prejudice  intermediacte  eret(. 
itors, 

« 

Obfen^c  alfo  that  this  transferring^  of  the  hypothecations 
from. .the  old  debt  to  the  new,  cannot  be  made  but  with  the 
confent  of  the  perfon  to  whom  the  things  hypothepaled  be- 
long. In  the  inftance  above  mentionedi  it  i&  dear  that 
you  have  confented  to  this  transferring  of  th^  hypothecation, 
i^nce  you  were  party  to  the  inllrument  in  which  the  refer*- 
vation  of  the  hypothecation  is  ftipulated*  But  if  a  third 
perfon  by  a  deed  of  one  thoufand  ieven  hundred  and  fixty 
is  obliged  towards  me  to  pav  n:ie  the  funx  which  you  owed 
me  by  a  deed  of  one  thoufand  feven  hundred  and  fifty,  and 
it  be  faid  that  by  means  of  the  premlfes,  the  debt  of  one 
thoufand  feven  hundred  and  fifty  remains  difbharged,  un* 
dcr  the  restrve  of"  the  hvpothccations^  although  the  novatFoa 
fuay  be  made  without  your  intervention  in  the  deed,  tbc 
transferring  of  the  hypothecation  of  your  property  at- 
fftched  to  your  debt  of  one  thoufitnd  feven  hundred,  and  fift? 
cannot  be  made  to  the  new  debts  ofonethoufknd  feven  hun* 
drcd  and  lixtyi  if  you*  are  not  a  party  to  the  deed  to  con« 
fent  to.  it ;  the  new  debtor  to  whom  the  things  hypotbeca- 
ted  do  not  bdong,  cannot  withoat  you,  to  whom  they  da 
bclonc^,  hypothecate  them  for  the  new  ddit*  This  i«  whU 
i  jul  decides  in  the  la;w  30^  if*  de  naoatm  faulus  respondit^  h 
c^'L.litjr  a  SemprontQ^  animp  novandi  stipulctus  esset^  ita  ut  & 
frl  i.x  obligatione  inuniwrsum  discederttur^,  rursum  ea^dem  ra 
^poiteriore  dtbitixe^  sine  consensu  debitor  is,  priorisj  oUigari  tux 
posse. 

According  to  the  Cimc  priticiples,  if  one  of  fercral 
i^ebtors  insdidum  cQntra6ls  to^vards  the  creditor  a  new  ob- 
Ifeation,  and  it  be  cxpreffed  in  the  deed,  that  the  parties 
have  intended  to  make  a  novation  of  ^he  firfl  debt,  under 
ther^erve  of  the  hypothecations  ;  the  rcferve  can  only  hai« 
eire6t  as  to  the  bypothecationa  of  the  property  of  this  debir 
•r  who  contrac\s  the  new  debt,  and  not  the  hypothecation 
xif  the  property  of  his  co-debtors ;  as  their  property  cannot 
be  hfpethec^edfer  thii  neiifdebt  without  their  Qunfent%. 
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*  • 

^  Whatever  refcrvc  the  creditor  ihould  make  by  the  deed 
^Vich  contains  the  novation,  the  fecuriiies  of  the  old  deb: 
Cannot  be  obliged  to  the  new  one,  if  they  do  not  confciu 
id  it. 

^R*t  l€t  B   VI. 

JSf  delegation^ 

Whci  delegation  isy  and  havb  it  is  nhie. 

$54.  Delegation  is  a  kind  of  novation  by  which  tht 
^M  debtor,  in  order  todifcharge  himfel^from  his  creditor^ 
^ivics  him  a  third  perfon  who  obliges  himfelf  in  his  place 
towards  this  creditor,  or  to^^ards  the  perfon  whom  he  in- 
dicates to  him*  Delegare  est  vied  sua  alium  reum  dare  crfd* 
itorij  vel  c^ijusserit.  L.  11,  ff.  flfe  noxHitm 

^  It  tefi'ilts  from  this  definition,  that  a  delegation  is  made 
hy  the  concurrence  of  three  perfons,  'and  that  there  inter« 
venes  fonietimes  a  fourth* 

It  is  neceffary  that  there  fhould  be  the  concurrence,  I, 
fof  the  perfon  delegating,  that  is  to  fay,  of  the  old  debtor 
Vho  gives  to  his  creditor  another  debtor  in  his  place. 

II.  Of  the  perfon  delegated,  who  obliges  himlelf  to- 
wards the  creditor  in  the  place  of  the  old  debtxir,  or  to* 
Wards  Ihe  perfon  indicated  by  the  Cl'cdltor.^ 

IIL  Of  the  creditor,  who  in  confequence  of  tlie  obli« 
gation  which  the  perfon  delegated  contracls  towards  him 
or  towards  the  perfon  whom  he  indicates  to  him,  difcharg^s 
the  perfun  delegating* 

Sometimes  there  intervenes  in  the  delegation  a  fourth 
perlbn,  vi^*  the  one  whom  the  creditor  indicates,  and  to- 
wards whom,  upon  the  indication  of  .the  creditor,  and  by 
the  order  of  the  perfon  delegating,  the  perfon  delegated 
binds  himfelf* 

In  order  that  there  may  be  a  delegation,  it  ts  necf^ffary 
that  tlie  will  of  the  creditor  to  difcharge  the  firft  dchtcjri 
apd  to  content  himfalf  with  the  obligation  of  this  iienMlehf- 
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^r,  who  obfiges  himftlf  towards  him  in  the  place  of  the  firi^i 
ihould  well  appeal'.  Therefore*  tf  Peter,  one  of  the  heirs 
df  my  delator,  in  order  tb'  difchirge  himfelf  from  an  anny*- 
ify  towards  me,  has,  by  a  division,  charged  James,  his  co- 
heir,  to  pay  H  to  me  itr  his  difchkrge,'^here  will  be  no  dele^ 
gation ;  and  Peter  will  aot  be  'dil<5$arged  towards  me,  if  I 
have  not,  by  fome  deed,  tleclarifti  formally  that  I  difchai'ged 
Peter :  without  thib,  although.  1  have  received  from  James 
alone  the  ai*rearages  during  a  c^nfiderable  time,  it  cannot 
hereby  be  concluded  that  I  have  accepted  him  for  my 
only  debtor  m  the  place  of  Peter,  and  that  I  have  difcharged 
Peter  ^  ar^*  L«  40,  ^.  2,  fL  iU  pacU 

Of  the  effect  of  deleghtioh. 

565.  The  delegation  includes  a  novation,  which  is  i^e 
^extinction  of  the  dd)t  of  the  perfon  delegating ;  and  the 
obligation  which  the  perfon  delegated  contracts  in  his  p1ace« 
Commonly  indeed  the  dekgaiion  contains  a  double  nova- 
tion ;  for  commonly  the  perfon  delegated  is  a  debtor  of  the 
p;.M'fon  delegating,  Avho,  in  order  to  difchavge  himfelf,  to» 
wards  the  perfon  delegating,  of  his  obligation,  contra6\s,  by 
the  order  of  the  perfOn  delegating,  a  new  obligation  to^ 
Wards  the  crclitor  of  the  perfon  delegating.  There  is  in 
this  cafe  a  noVvition,  both  of  the  obligation  of  the  pei-fon 
delegating  tovvwids  his  creditor  to  whom  the  per  Ion  dele- 
gating gives  another  debtor  in  his  place,  and  alfo  of  the  ob^ 
ligation  of  the  perfon  delegated  towards  the  perfon  dele- 
gating, in  confequence  of  that  which  he  contra6ls  by  his 
"•rder  towards  his  creditor. 

566.  If  the  perfon  delegated  was  not  the  debtor  of  the 
perfon  delegating,  aUhough  he  bound  himfelf  to  his  credi- 
tor only  on  the  falfe  fuppofition  that  he  was  dt^btor  of  the 
perfon  delegating,  the  obligation  he  fhould  contrail  whh 
this  creditor  wonlds  not  the  Icfs,  be  valid,  and  he  could  not 
avoid  paying  it;  laving  his  recourfe  agaitifl  the  perfon  de* 
logating,  that  he  might  be  comi^elled  to  reimburfe  *hini. 
'i'k^  crpditer  who,  by  the  obligation  which  thciJeribn  dele. 
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|pited.PQAtn6ls  towards  him,  receives  only  what  w)ms  due 
him  by  his  former  creditor  whom  he  has  difcharged*  ought; 
oot  to  fufier  by  this  error.  Si  ptr  i^nwrantiam  pr^iserit^ 
nulla  quidcm  exccptione  tUi  poterit  admersus  creditorem^  qui» 
ilic  sttum  rtccpit;  sid  h  qui  deU^avit^  Unttur  -conditions  i  !«•» 
13)  ff*  de  novate  .  ^ 

It  would  be  othenrife  if  he  towards  wfaom  t^e  paifon 
delegated  bound  himfeify  was  not  creditor  of  the  perlbu' 
delegatiog^,  either  if  the  perfon  delegatiug  was  bimfeif  iai 
tb«;  error  and  thought  himfelf  debtor^  or  4f  be  wittied  to- 
make  him  a  donation*    In  either  caie,  the  perlbn  delegatecb 
who  bound  liUufelf  to  him  through  error,  in  the  falCe  fup- 
poficion  that  he  was  debtor  of  the  perfon  d«Jegating^,  will 
not  be  validly  bouj;id»  and  wiU  be  able  to  defend  tiimfcif 
from  paying,  on  difcoverihg  the  error ;  L*  7,  JT.  dc  doU  excep.;. 
L.  3,'^«  4,  ff.  dc  novat. 

Tiie  reafon  of  this  dlfTcrcnce  is,. that  in  this  cafe,  he 
towards  whom  the  perfon  dele.cjated  bound  himftlf,  certat 
de  lucro  eaptando  ;  whtlil  the  perfon  delegated,  who  throug^h 
ertor  bound  ^imfelf  to  him,  ccrlat  de  damno  ^itando*  lie  is. 
snore  entitled  to  favor  qui  ccrtat  de  damnoy  than  he  qui  cer* 
tat  de  lucro.  Therefore  he  ought  not  only  to  be  difcharged' 
from  his  oblipration  contracted  throuc^h  error,  but  alfo  to 
recover  back  what  he  may  have  paid  in  coniefjuence  there* 
of,  according  lo  this  rule  of  law.  Melius  est  fcvere  rcpcti- 
uoniy  quam  adwutitio  lucro.  On  the  contrary,  in  rht  pieced-- 
ing  cafe,  the  creditor  to  whom  the  peiToii  deiep^ated  bound 
himfeif,  vcrsaiytur  in  uu:nnof  would  fadaiu  a  iui's,  if  the  per- 
fon delegated  was  diicharged  from  his  obligation* 

567.  If  the  perfun  delegated  binds  himlttlf  only  under 
a  condition,  all  the  effect  of  the  delegation  will  be  fufpend- 
ed  U4tii  the  condition  be  performed,  and  as  in  this  cafe  it 
de^ndson  the  ptrformance  of  the  condition,  thattlie  perfon 
delegated  Ihouid  be  bound,  .fo  It  depends  on  the  performance, 
of  the  fame  condition  that  the  per  Ion  delegating  be  dil^* 
charged  from  his  obligation,  which  cait  only  be  extingui.U- 
V«U1L  L  •• 


•• 
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^  by  ttie  new  oblTgatton  cf  the  pcrfon  delegatedi  ti^iieli  !•• 
46  be  fuiiftltiiled  (41.41.  The  obligation  of  the  perfon  dele* 
^ted  i»  the  perfon  delegating^,'  depends  like^ife  ofi  ih'i 
'Aoii(Htion4  for  tfaep^rfon  delegated  can  only  be  difcharg^ed 
^l^om  hU  obliga(i«i  to  the  perfon  dtlogatmgi)  bf  beooming 
^und  to  the  xreditor  in  hts  (lead. 

./-  Although  like  pekftn  delegatedtle  not  dtfcharged  frot& 
^Us  obUgatioft  towardt  the  peHbn  delecting,  until  The  per* 
Itrmance  '««f  the  condition,  yet  the  ptrion  delegating,  by 
'^hofe  order  he -condttionally  bound  htnifelf,  xannof  pfofe- 
4ute  him  till  there  be  a  failure  in  the  perfbrtnance  of  ifae 
condition ;  for  as  long-as  ft  may  be  performed^  it  is  uncer- 
tfun  whether  he  will  temain  b6und  to-hilh,  or  whetiher  lie 
'Will  become  bound  to  the  new>«credilor  r  this  is  the  docifion 
of  tha  law  36,  &  ds-rei*  cred* 

^.  1 1  L 

ffhether  ilie  person  delegating  is  liable  for  the  insolvency  of  the 

person  delegatedm 

m 

568*  Regularly,  when  the  perfon  deldgated  is  validly 
l)0UDd  to  tlie  creditor  to  whom  he  has  been  delegated,  At 
{>erron  delegating  is  fully  ^fcharged  from  his  obligation  le 
this  creditor,  who  can  have  no  reoourfc  agaipll  him  in  cafe 
t]^e  new  debtor  delegated  to  him  lUould  becomo^  in{blrc|it| 
this  creditor,  in  accepting  the  delegation,  has  relied  on  th^ 
folvency  of  the  debtor  wlio  was  delegated  to  him ;  tiomen 
ejus  secutus  estm 

.This  principle  is  liable  to  an  exception  in  the  cafe  in 
which  it  Ihould  be  agreed  that  the  perfon  delegating  fhouM 
gtva  0t  his  ovm  risk  a  new  debtor  in  hia  (lead.  Paul  decider 
thflLtin  tills  cafe  the  crecUtor  may  profecute,  activntmand^ 
ii  contr4iriaf  the  perfon  delegating}  in  order  to  be  indem- 
nified for  tlie  fam  for  which  he  could  not  pfocure  payment, 
QU  account  of  the  Infolvency  of  the  new  xiebtor  delegated 
to  Klm»  For  when  at  the  requeft  of  my  old  debtor,  I  ac* 
cept  at  his  ri(k  another  debtor  in  his  Aead,  it  is  a  contra£l  of 
mgndate  which  intervenea  between  us*  I  am  his  myicbta- 


ni^tccei^g  the  deiegationi  tind  €oqf^pietttI}»#Qgkt  t% 
l^e^inflfimnified  by  him  fcr-whal  this  i^ceptance  may  c«A 
i£t«*  It  coils  me  the  film  which  I  could  not  oblain  from  tb^ 
pcrfoiv  delegpu;ed  i  for  this  ^thtrefbra  he.  mglUk  tCKiltfie^uiiQl 

Obfecv-e  that  it  iancceSary  that  £ili0iild  not  be  fob  je^ 
tK»^be  reproacheil  for  having  oeglefiled.io  xi&  the  dtltgendi 
^which  mighthave  procured  my  payment,  whiUi  the  debteor- 
liclegated  was  folrent;  for  in  that  cafe  it  is*my  own  fault 
If  i  have  not  been  paid*  According  tothe  rules -of  the  cotf^ 
«(raA  of  mandate,  the  nrendatary  lias  only  an  a€Vien  to  bib 
kidemni&ed  for.  what  it  haa  coil  hsm-withoiit  his  fault.  FettU 
m  4gtti&ne  mandaii  quod  mandaiarh  ex  caMSa*mandati  aiestj^ 

AS  it  is  not  the  delegation,  of  itfelf^  but  the  contrail  ^C 
mandate  which  is  fuppofcd  to  have  tafc^n  pbtee  between  the^ 
perlbn  delegating)  and  the.  crediior»  which  renders  the  fioi- 
xner refponiible- for  the  infolveucy  ofthe. debtor  delegated, 
aft  iafar^ha  creditor  who  claims  to  avaHhimfelf  of  this  cpv 
tra.t  of  maftdatdyto  prove  by  fome  writing  that  it  has  intei^ 

'Teaedand  that  he  has  only  accepted  the  delegatioaat  tha^ 
Yi£k  of  the  perfon  delegating. .  Suciv  an  agreement  is.nll; 
prtlumed^it  >vaa  tl^uk  ^eUpuined.  la.  a  oafo  reported  by^ 

.  Souvot«.  . 

Cujas  ad.  L.  24«  ^.2,  ^•mand.  ad  Ubr.  Z%^  Paui.  ad  tdify* 
adduces  a  fecond  exception  to  this  principle,  that  although^ 
the  delegation  was  not  made  on  the  condition  that  it  Ihould 
he  at  the  riik.  of  the  perfon  delegaltng,.  yet  if,  atthe  time|k& 
%he  delegation,  the  debtor  delegated  waa  infolventy  and  his* 
hifolvency  Was  unknown  to  the  creditor,  the  perfon  dele- 
gating ought  to  be  anfw«rablefor  it».  Thia  apuiion  of  Cujaa. 
is^r&nnded  on  equity.    The  delegation  includes,  betweea* 
the  perfon  delegating  and  ^the  creditor,  a  contract  of  the 
hind  of  thofe  which  are  contra6la  of  tntercd  on  both  fides,. 
,  iu  which  eachintendf  to  receive  as  much  as  he  gives.   'I^ie^ 
equity  of  thefe  agreements  condils  in  their  equality ;  tl^ey 
f^^  iniquitous  wheiuone  of  the  parties  ^^ives  much  anH  re-* 


-** 
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feivTs  Tittle  in  ite  liace  According  to  thcfe  prUiciples  tli« 
^legation  which  yol^inake  to'itiebf  the  fum  of  OBc^thou- 
Hind  Hvrts  dtic  you  by  Picter  an  infolvent  perfon/in  the 
lb6m<of  a  like  film  trhieli  you  owe  nirf,  fs  manifcHly  huqvti* 
tous  ;  for  by  this  delegation  you  receive  the  difcharge  of 
fouc  debt  of  ont  tboofaaibliyveSt  whitfltMdifobarge  is  of  the 
real  and  a^laal  ralueof  a  thoufand  hn^es,  luid  for  thb  value 
«f  one  thoufand  Uvcest  which  you  reeetve  of  tne^  you  give 
me  a  claim  on  an  InToivent  doibtor,  wfakfa  is  of  nb  value  or 
almoU  of  nones  It  ia  therelbre  necejbry,  in  order  to  repair 
.^e  iniquity  of  the  agreemeni,  that  you  &oiild  be  aoiwer* 
able  tome  for  thle  infolvency  of  this  debtor,  whom  I  accept- 
•4  through  error  for  my  debtor  in  your'ftead*  . 

It  would  be  otherwife  if  at  the  time  of  the  delegation 
wlilth  you  made  me  of  this  debtor  in  your  ftemd,*-  I^-lvad 

Icfto'wledge  of  his  infolvency.  The  4e)egationui  this  cale 
does  not  include  a  contract  of  the  kind  Qf  thofe  which  ai^ 
cf  intereil  on  l)Oth  fides ;  b\it  it  includes  a  beneficence  which 
I  have  beeA  willing  to  rxercife  towards  you  by  acoe|iiLiiig 

» ihis  debtor  however  infolvent,  in  your  dead.  You  have  (iene 
"rtk^  no  injury,  Tmce  knowmg  (hii|  I  wu  willing  t9  aceept 

*llim  :  volenti  non.Jit  injuria^ 

DefpeifTes  reje€ls  the  opinion  of  Cnjas, -and  contends 

that  unlefs  it  be  cxprcfsly  i^reed  that  the  perfon  delejat* 

in^  delegates  at  his  riik,  suo  periculo^  the  creditor  can  never 

complain  of  the  inlblveacy  of  the  debtor  who  was  deleted 

« to  him^  and  whom  he  was  willing  to  acccpt>  poti%iihilai2d- 

ing  any  ignorance  be  may  plead*    Hi^  reafon  is,  that  other- 

'  wife  tht  delegation  would  never  have  the  effe&  o£  di^' 

-  charging  the  perfon  delegating,  which  is  the  effect  which 

it  ought  from  iu  nature  to  bat^i  fince  the  creditor  would 

sUVays  pretend  that  he  was  ignorant  of  the  infolvency  of 

of  ihe  debtor  wlw>Vas*dele^aied  to 'him* 

Thefe  reafons  may  caufe  the  opinion  of  Cujas  to  b» 
rejefted  injbro  U^is  ;  but  it  appears  to  me  unquellionablt 
inforo  conjcicnti^9 


iifferenet  letWtn  dtUgation^  transfitj  ahd  simple  indication. 

569.  \X  remciiu  for  us  to  obfervc  thatdelef^ation  dHFers 
fijpiu  a  tr^nsfcTi  «^  veil  as  fcoiD^  fmrple  mdication.  * 

The  transfer  which  a  cre#toB  makes  to  anotli«r  of  his 
claim>  include^  no  novation* .  It.is  th^  fame  claum  that 
pafTcs  froa^  the  transferor  to  the  transferee^  who  indeeii  ii^ 
^ropefly  fpeaking)  only  a  procurator  in  rem  suam  of  the 
creditor  wiio  ced^t^  it  to  him^  Befid^s.  this  transfer  paiTea 
Qnly  between  two  petibns,  the  transferor  and  transferee, 
without  there  being  any  occaiion  for  the  intervention  of 
(be  content  of  thg  debtor* 

Wa  have  treated  of  the  trana&r  in  our  treatife  on  tUe 
;(^ira6t  of  f4et  ptk^t  6,  ck.  3. 

The  novstton  differs  alfo  from  fimple  indication. 

tVhen  I  indicate  to  my  creditor  a  perfon  from  whom 
lie  fhall  receive  the  payment  of  the  futn  which  I  owe  him,. 
tmd  on  whom  i  give  him  an  order  to  this  effe6l,  this  in- 
eludes  (Ally  a  fimplc  mandate.  It  includes  neither  a  trans« 
Tcr  nor  a  novation ;  I  ftill  remain  the  debtor  of  my  creditor : 
the  perfon  whom  I  indicate  to  him  and  on  whom  I  give 
fcim  an  order,  does  not  become  his  debtor  in  my  (lead*  . 

Likewife,  when  a  creditor  indicates  to  his  debtor  ^  per- 
fon to  whom  he  may  pay,  tiiis  indication  includes  n6  nova- 
tion;  the  debtor  does  not  become  a  debtor  of  t!\e  perfon 
Indicated  to  him,  but  remains  always  a  debtar  ot  thc.pme 
creditor.  See,  on  this  kind  of  tndication'i  supra^  ch*  1, 
itn.  2,  ^«  4» 


vsaWHi 


CHAPTER   ill. 

Of  the  release  ^0  4f^^ 
S70.  The  rdeafe  which  the  creditor  makes  of  the  debt, 
is.  alfo  one  of  the  ways  in  which  obfi^tiona  ave  exting^lfh- 
•4^  fjr  it  difchai^ges  the  4ebtor  de/unu  _    ^ 
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the  contrary  r  but  if  he  allcdges  that  the  credHor  has  w« 
leufcd  to  him  the  deb^  his  poiTeflion  of  th<:  note  isnotof 
itfclf  fuflicientY  and  he  ought  to  prove  that  the  creditor  hat 
inicnuoiuilly  rcleafcd  to  him  and  r^indered  up  his  note; 
bccuule  the  rtkafc  is  a  donaiiun  which  is  not  to  be  prefuia*. 
td,    according  to  this  rule,    Nemo  donarc  facile  pr£sum'ttur  ; 
and  befides  th;it  It  is  an  agreement  \\  hich  ou^ht,  according  to 
vhc  ordinance,    to  be  cilabliihcd  by  writing.   I  do  not  think 
thi.i  dillin£lion  folid.    1  think  we  ought  to  decide  without 
diUiu6liun  that  the  polTcffion  of  the  note  by  the  debtor 
Ihould  make  it  prcfumable  that  it  has  been  rendered  to  him 
by  the  criditor»  either  as  difcharged  or  as  releafed;  un« 
lefs  the  creditor  proves  th<s  contrary,  fiuta^  th^t  the  note 
)ias  been  (lolen  from  him.    In  vain  may  it  be  faid  that  the 
cionuiion  is  not  to  be  prefumed  ;    for  this  figjiifies  that  it 
is  not   (lightly  to  be  prefumed,  and  without  a  fufficicnt 
Ifround  for  fuch  prefumption.     According  to  the  la^r  cited, 
\hcre  is  a  fu.4icicnt  ground  to  pre  fume  the  donation  and 
tlic  releafc  of  the  debt,   when  the  creditor  has  releafcd  the 
note  to  the  dd^tor;   and  the  polfeiVion  of  the  note  by  the 
debtor  ought  alio  to  make  it  prefumablc  that  the  crtcUtor 
has  returned  it  to  him,  iince   this  is  the   natural  vay  by 
which  the  |)oirjIIiua  of  it  has  palfed  from  the  creditor  wUh 
whom  ii  was,  to  the  debtor.  Tlu  ai^reement  drawn  from  the 
.oruiwaixce  ^vllich  diie»>:ls   that  agreements,    the   object  of 
Vtiiich  exceeds  oue  hui^rejd  livccs,   Ihould  be  proved  by 
writing,   is  not  belter.     The  ordinance  intended  only  to 
e::clude  proiji  l»y  wiiULlTcs,  and  not  prefumptious  refuUing 
iiom  fae\s  uvowtd  by  the  pariica. 

The  diiliiK^ion  of  Boiccau  upon  the  quality  of  the  debt- 
or is  more  plaufitiU:.  If  the  d*:btor  was  the  faclosofthc 
crediicM-,  or  oilui  df)'tneilic  w lio  had  it  in  his  power  to 
take  the  note,  the  poficUion  whici^  he  iliould  have  of  the 
note  voiild  p.oi  I>L  a  Ih.'l'jieiit  j)Jcium;>Uon,  ei^ther  of  the 
teleafe  or  oi' the  p.^yuunt  of  the  debt.  J dt- m ^  ii  it  \vw>  4 
(Hrighbo'jr  to  whoie  Iikail^  tho  crui^lor  had  cairleU  liib  elJ- 
fecial   ia  the  cul';^.  of  lire. 


^ 
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>    Wlwt  is  decided  in  regard  to  a  note  or  obHo;atioo  be- 
fore^ notary,   ou.^ht  not  to  extend  lo  an  engrofled  copy  bf  * 
a  CQDtracl  of  annuity,  or  of  an  obligation  of  which  ihcre- 
it  a  .minute.     Although  this  cnj^rolfcd  inltnimcnt  is  fcAind 
In  tile  hands  of  the  debtor,  there  does  not  refuU  therefrom  • 
a  iuiucient  pivfuin;)tion  of  the  payment  or  the  releafeof  * 
the  dt:bt,   uulefs  other  circumRances  concur :  for  the  copy  * 
which  remains   with  the  notary  and  which  is  not  difchar- 
gtd,     reclaians   the   debt  in  fuvor  o(  the    creditor,    from 
whom  the  en^jrolVcd  inllrument  has  been  flolen,  or  who, 
tjrallijjg  to  the   copy,  has  paiied  with  it  and  conlicLnd  it  to 
the  deb  ton 

574.  The  refUtutioB  which  the  creditor  has  made  to 
the  debtor  of  the  tilings  whicii  lie  has  given  him  in  pledge 
for  his  debt,  caufes  neither  the  releafe  nor  the  payment  of 
t^ie  debt  to  be  prefumed.    L.  3,  li\  de  pact, :  for  hc  has  only  , 
intended  by  this  to  releafe  to  him  the  i>led^e,  and  not  to  yt*^ 
Icafc  to  him  the  debt*    '  ^ 

575.  A  creditor  is  prefumed  to  have  releafid  the  liA-  • 
bility  in  soitdum  of  the  debtors  in  sjiidumy  vaicn  he  ha«i  ad- 
j^itted  them  to  pay  only  their  part,     bee  supra^  n.  :277,  . 

576.  When  after  a  fynallagmatic  contrail  made  bc« 
twcen  us,  before  it  has  been  performed  on  cither  part,  a  . 
new  agreement  takes  place  between  us,  by  which  it  is  faid 
that  I  difcharge  you  from  this  contract  you  are  prefumed 
tacitly  to  have  dilciiargcd  me  from  the  »*eciprocal  obli;j a- » 
tion  which  I  have  co.itra:tid  towards  you.  ior  example. 
If  after  you  have  fuld  me  a  thing,  we  agree  that  I  dif- 
charge yo\i  from  the  falc  which  you  have  made  to  me,  you 
ai'C  pvcfamcd  like  wife  to  have  difciiargtd  me  from  my  pur- 
chafe.  L.  23,  C.  dc  accept. 

577.  The  omiilion  to  rcferve  a  debt,  in  the  acquittance 
which  the  creditor  gives    of  anoiner  debt,  iu'*ms  uo  pre** 
fnniption  of  the  releulfc  of  the  deot  of  waica  iheie  has  not- 
been  a  refervation.    L.  ^l^^  ti'.  de  oUig*  c/  act. 

Vol.11.    .  M> 
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Likewife,  if  in  an  account  between  two  parties  ^)m 
Sad  dealings  together  in  trade,  one  of  them  has  do:  c6xn»> 
prifed  an  article  of  debt  ivhrch  he  hat!  ag-akill  the  other, 
tiktrd  refults  iio  prefumption  of  the  r*'..'. :  a  of  this'debt :  k 
<will  be  prefumed  on  the  contrary  that  it  >v as  an  omifiloi:  made 
hy  fiqirgetfulnefs,  which  Ihould  not  prevent  the  -creditor 
from  exacting  his  debt,  notwithflandin^  the  account  in 
which  it  has  not  been  comprifed. 

Yet  there  may  refult  a  prefumption  of  the  releafe  of  a 
debt  not  comprifed  in  the  account,  when  three  circum- 
ilances  concur.  I.  When  the  creditoi  and  the  del  tor  wei-c 
tmited  by  the  ties  of  blood  or  ftricl  fm^ndihip;  11.  when  it 
4s  not  made  for  a  (in gie  account  betwtt^n  the  parties,  but 
feyeral,  in  neither  of  which  the  debt  lias  been  comprifed ; 
III.  when  the  creditor  is  dead  without  having  demanded 
it.  From  tlic  concurrence  of  tbefe  three  circumliances, 
J'apinian  derives  a  prefumption  fufiicient  to  releafe  the 
<debu  ThiA  is  the  'decifion  of  the  celebrated  law  Procuia^ 
86>  ff.  de  probat. 

§.  I  1 1. 

S^hcther  the  release  may  be  made  by  the  single  ^vill  of  the  crtd^ 

star  Ktfithout  an  agreements 
•      578.  Wc  have  feen  that  the  releafe  of  a  debt  may  be 

• 

validly  made  by  an  agreement  expreffed or  tacit,  belw  een  the 

creditor  and  the  debtor.    Some  authors  think  that  it  ma-   be 

^made  by  the  fmgle  will  of  the  creditor  who  Ihould  declare 

that  he  makes  the  releafe,  provided  he  (hould  be  capable 

of  difpofmg  of  his  property.     This  is  the  opinion   of  Eu^r- 

beyrac  in  his  notes  on  Puffendorf.    His  reafon  is  that  every 

one  who  has  the  difpofal  of  his  property  may  by  his  fingle 

will  renounce  the  rights  which  belong  to.  him,  and  that  be 

lofes  them  in  renouncing  them*     Paul,  in  law  2,  ^.  l,fr. 

pr4>  dereLy  decides  cxprefsly  that  one  may  by  his  fmgle  wilt 

renounce  and  lofe  the  right  of  property  in  a  thing  corpo- 

"  riite  which  belongs  to  him.    For  the  fame  reafon  we  may 

i>y  our  lingle  will  renonnce  the  right  of  a  claim  which  we 

have  againll  a  debtor ;  anA  ^s  there  cannot  be  any  d^bt 
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%l)!bout  a  claim  by  him  towards  whom.it  has  been  con--^ 
ti'acled,  tae  rcHunciation  and  abandonment  which  the  cred- 
itor makes  of  his  claim,  niiceirariljr  draws  after  it  the  ex- 
tinclion  of  the  debi.     According  to  thefe  principles,  if  a 
ccedilor  at  Orleans  has  written  to  his  debtor  at  Marfeilles . 
a  letter,  in  which  he  mentions  to  him  that  he  has  releafei 
to  him  his  debt,  although,  the  debtor  be  dead  fince  the 
writing  of'the  letter,  but  before  it  had  reached  him,  fo  that 
one  could  not  fay  that  any  en^aj^ement  took  place  between 
the  creditor  and  him,  yet  according  to  the  principles  of 
Sarbeyrac,  it  muft  be  decided  that  the  debt  is  cxtinguilh- 
ed,  and  that  the  creditor  who  has  by  this  letter  declared 
liis  intention  to  renovmce  his  debt,  is  not  to  be  received  t^; 
Remand  it  from  the  heirS'of  the  debtor. 

1  do  not  think  thai  the  opinion  of  Barbeyrac  can  b/; 
{bllowed  ia  practice.     I  would. willingly  agree  with  him 
thdif  in  iuppofmg  an  abltracl  cafe,  a  creditor  who  fhoul#  « 
txave  an  abfolute   intent  to.  abdicate  his  claim,  might  by 
hl»  diif^ie  AiU  extinguiiii  it;  but  when  a  creditot  declarer 
that  hu  make  >  a  releafe  to  his  debtor  of  his  debt,  it  is  noC^ 
this  abiv:;ui.:     ill  to  renounce  hia  claim  which  we  ought  to 
l^ippofe  iiv  hi.n,  but  rather  the  intention  to  make  of  it  a^ 
jdonation  to  hi^  i'-otor...  Therefore,  as  every  donation  re?- 
quires  the   .c. .;  lance  of  tfce  donee,  we  ought  to  think  that 
this  credi'^v  c.ily  intended  to  aWicale  hia  right  when  the 
releafe  and  the-  donation  which  he  was  grilling  to'make  to 
his  deb.or    (Viould  receive  their  perfe61ion  by  the  accept- 
ance  o.  ,n    debtor.    Thereforcvin  the  inftance  propofed,  I 
think        .  ij^ht  to  decide,  contrary  to  the  principle  of  Bai*- 
'bcyr:\.         At  tl\c  releafe  of  a  debt  exprclTed  by  a  letter 
ougiii  iiO'  t.>  havt  any  c:Tc6\,  if  the  debtor  to  whbm  the  re*  • 
leafc  may  have  been  made,  is  dead  before  the  letter  reached- 
him.        dmittin^   even  that  the  pi'iacjple  of •  liarbeyraCr 
ought  tor  be  Ull  'wed,  this  could  only  be  when  the  releafe 
is  abfolute;  \  :  ja  it  b  made  under  certain  conditions,  ifk- 
is  evident  that  it  cannot  have.eSe{il  hftf^re  the  d^btot;  ^1^ 
;e^ted;  th&  Gonditianv 
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^  IV.    • 

Whether  the  release  may  Be  made  for  a  part* 

579.  The  releafe  of  a  debt  may  be  made  for  the  whole 
or  for  a  part.  Tiic  civil  law  excepted,  in  regard  to  the  ac- 
ceptiiatlon>  the  cale  iu  which  the  thing  was  not  fufceptl- 
ble  of  parts.  For  example.  If  I  had  obliged  myfelf  to- 
wards you  to  impofe  tpon  my  eflate  a  certjiin  right  of  vay 
for  the  benetitof  your&,  the  acceptilatiou  of  this  debt  could 
not  be  made  by  puits;  L.  13,  ^.  1,  iY.  de  accept iU  But 
ajnong  us  nothing  prevents  alike  debt  from  being  rekafcd 
for  apanj  as  for  the  half)  third,  bcc.  and  the  eifcc^  of  this 
icleafe  will  be  that  you  cun  not  exact  from  mcthis  right  of 
"Way  without  makiu«;  lue  fatibU-tiuu  for  the  moLety  of  the 
price  or  for  the  thu'd. 

AnricLE  1 1. 

^  Of  pile  dij'ere}:t  kinds  of  release* 

We  may  diilingui.n  two  ilihcrciit  kinds  of  releafe 
which  a  creditor  may  maivc  oi  iHb  dcot ;  one  which  we  call 
a  releafe  rciy   the  other  which  wc  call  u  diicharge  pcrsoiue. 

^.  1. 

Of  the  release  rci. 

580.  The  wledicrei  is  when  the  creditor  declares  that 
he  holds  the  debt  to  be  dilciiarged,  or  when  he  gives  an 
.ic(iuitta!ice  of  it,  as  if  he  had  received  payment ;  although 
i.e  had  not  received  it. 

This  releafe  is  equivalent  to  payment,  and  makes  the 
thing  no  longer  due ;  and  confequently  it  difcharges  all 
thofc  who  were  debtors  of  it ;  as  there  can  be  no  Iol^cjt 
Ucbtors  when  there  is  nothing  due. 

^.  I  I. 
Of  the  discharge  perfonjc. 

581.  The  releafe  or  difcharge  j&erjo/zx  is  that  by  which 
the  creditor  limply  difcharges  the  debtor  of  his  obligation. 

*^   Thisdifchargc  ntagis  eximit  personam  debitoris  ab  obligatiunfj 
cuam  extinguit  obllgationem:  it  only  extinguifhes  the  (M( 
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indireAly,  in  the  cafe  in  which  the  debtor  to  whom  it  fhouli 
be  granted,  (hould  be  the  only  principal  debtor ;  bccaufc 
there  cannot  be  a  debt  without  a  debtor. 

But  if  there  are  two  or  fcveral  debtors  in  solidum^  the 
dircharge  granted  to  one  docs  not  extingiiifti  the  debt ;   it 
dilcharges  him  only  to  whom  it  is  granted  and  not  his  co- 
debtor.    The  debt  is  extinguiihed  however  for  the  part  of 
him  to  whom  the  difcliargc  is  granted^  and  the  other  re- 
mains bound  only  for  the  farplus.  The  reafon  rs,  that  if 
each  owed  the  whole,   tliis  was  only  on  condition  that  the 
creditor  Ihould  grant  to  him  his  rights  and  actions  againft 
'the  other.     The  creditor  having  put  it,  by  his  own  a6l, 
out  of  his  power  to  cede  them  againft  him  whom  lie  lias 
difcharged,  the  other  ought  not  to  fuffer  tlierefor,   as  ive 
have  feen  supra,  n.  520,  page  67.     The  dilchargc  granted 
to  the  principal  debtor  cames  with  it  that  of  his  fecuriiics  ; 
for  he  would  be   ineffectually  difcharged  if  his  fccurities 
were  not :   fmce  his  fecurities,  being  obli[;wd  to  pay,  would 
have  recourfe  againft  this  debtor;    bcfulcs  there  cannot 
be  a  fccurity  without   a  principal   debtor.    This  rule  re- 
ceives however  a  fort  of  exception  in  regard  to  contra5l* 
of  compoiitioft,  supra^  n.  3fciO. 

Controy  vice  versa,  the  difcharge  granted  to  the  fecuri-* 
ty,  does  not  difcharge  the  principal  debtor  i  for  the  obliga* 
tion  of  the  fucurity  depends  entirely  upon  that  of  the  prin- 
pal  debtor,  but  that  of  the  principal  debtor  iloes  not  depend 
upon  that  of  the  fecurity.  There  cannot  be  a  fecurity  with- 
out a  principal  debtor,  but  there  may  be  a  principal  debtor 
vvithout  a  fcci^rity. 

The  difcharge  persona  granted  to  a  fecurity,  does  not 
any  more  difcharge  his  cor fecurities.  L.  2o,  ff.  de  pact.L.^ 
1 5,§.  1 ,  ff.  dejidejuss^  Yet  if  the  fecurities  could  have  counted 
upon  the  recourfe  which  they  would  have  in  paying,  againft 
this  fecurity  whom  the  creditor  has  difcharged,  having  con- 
tracltd  their  fecuritifhip  with  him,  or  after,  it  is  equitable 
that  the  difcharge  granted  to  this  fecurity  ihould  difcharge 
*lbem,  as  to  the  part  for  which,  in  paying,  tliey  would  hafe 
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liad  recourfe  againll  thisA^cuaty  ifhehad  nottkeadifU^mafe^ 
^cd.  The  creditor  not  having  jiower,  in  dUch;s;rging  this  fecu^. 
rity  and  depriving  them  of  this  rcpourfe,  to  prejudice  thcir-^ 
they  may  in  this  cafi:  oppoiv-,  for  thii  part,  to  the  credltori 
the  plea  cedcndarum  cc::\jr.:.:j7j  as  v.c  have  feen,  supra^  n.  520. 

This  diicifion,  that  the  difchargt;^ granted  to  a  fecurity> 
peither  difchargcs  the  pxmci:>al  debtor  nor  the  co-fecuri- 
tieS)  applies  even  when  the  civd.:or  havl  receii'cd  a  fum  of 
money  IVpm  the  fccurity  lor  h:^  diTchaj-gt:.  from  the  fecuri- 
tiihip*  Thia  principid  debtor  miU  not  therefore  be  dif- 
charged  froiu  any  thing ;  for  this  fam  is  not  given  in  pay-^ 
jnent  aud  to  come  in  deda6Uon  of  the  debt».  but  it  is  givcv^ 
for  the  price  of  the  uifcharge  froiu  the  ftcuritifhip^ 

§•  I  I  1. 

Whether  the  creditor  ma^  la'vfklfy  receive  any  tnhg  from  a  sf- 
curityfor  his  disc hargty  without  ajipfying  it  tv  the  deit  ;  u^ 
Several  questions  which  depaid  hereon* 

582.  What  we  Itave  jufi  faid  brings,  us  to  the  celeMi* 
brated  qucIlion-»  wh'.ther,  when  a  perfon  has  berome  a  fc- 
curity  to^^a^ds  me,  for  a.  debtor  to  whom.l  hare  leiit  a  fum 
ef  money,  I  may  not  only  mforo  legis^  but  alfo  in />rocon- 
scientimy  receive  fomething  from  the  fecurity  for  his  dif- 
chargc  from  ths  fecuritiihip,  and  ej^aA  altcr^vacd^ from  the 
principal  debtor  the  entire  fam  which  I  have  lent  him, 
trithout  allowing  him  what  i  have  received  from  the  fecu- 
rity. D.imQulin  in  his  treatife  on  Uuiry,  9,  3i,  decides 
that  I  may  lawfully  do  fp,  provided  that  when  I  difcharged 
the  fecurity  there  was  room  to  apprehend  the  infoVvencjc 
of  the  principal  debtor.  1  do  not:  commit  iu  fo  doin^  any 
ufury ;  for  ufury  conUfts,  in  receiving  fomething  beyond 
the  fam  loaned,  as  the  price  and  reward  of  the  loan;  it 
©onfilU  lA  making  a  gain  for  a  fervice  which  ought  to  be 
gratuitbus;  butit^  this  cafe  the  fura  wliich  I  have  received 
from  the  fecurity,  and  which  I  retain,  befidcs  the  fum  that 
1  loaacd,  which  has  lince  been  paid  to  me  in  full,  is  not:& 
fum  which  I  receive  as  the  price  and  reward  o4  the  loan  .1 
Jttadt^  I  harp  received  it  for  quite  .a.dlfftrrtnt  eaafie-   'J 
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liifQoe  df  the  iiifolven<?jr  of  tiie  debtor  which  was  to  bs 
'fenred,  was  a  rifque  that  wtis  to  fall  on  tliefccurUy  and  not. 
on  me.  1  am  willing  to  lake  this  rifque  on  myfelf,  and  dit' 
-charge  the  fecurity  from  it.  I  am  not  t)bliged  to  do  it  for 
.nothing.  This  rifque  is  appreciable  and  I  may  lawfully 
receive  afum  of  money  as  the  price  of  this  rifque.  Fin^. 
I  was  creditor  of  Peter  for  the  fum  of  twelve  thouland 
^ivres;  you  were  his  fecurity.  The  affairs  of  Peter  were 
on  a  decline^  there  was  room  to  fear  that  he  would  not  be 
able  to  .pay  ten  fliillinf^s  in  the  pound.  This  rifque  was 
yonrs.  You  oflcr  me  three  thoufLind  livrcs  to  take  that 
rifque  on  m^felf,  in  dilchar^.ng  y<ju  from  your  fecuritl- 
itip.  I  accept  your  ofTer.  It  happens  afterwards  that  the 
^ifTairs  of  Peter  take  a  better  tuift,  aiul  he  pays  me  In  full. 
i  gain  the  three  thoufancl  livres  wnirJi  I  received  .^rom  you. 
This  gain  is  quite  lawful;  it  is  the  price  of  the  rifouc 
^vhich  I  have  been  uillin^  to  run,  iu  your  place,  of  lofsng 
fi.^  the.  la  id  livrcs  and  perhaps  more.  The  principal debt-^ 
X):-  i.^:.  n-.*  room  to  compldn,  r.or  i»l*vi'  vou.  The  principal 
debtor  cannot  5  for  he  has  paid  cnly  v.-iiat  he  owed  and  no 
more:  nor  can  you  complain*  for  if  you  have  j?;ivcn  me 
three  thoufdud  livres  abo^e  tl.e  fnm  that  was  due  me,  I 
have  given  you  an  equiv.iicnt  j'or  it,  by  taking  on  myfelfi 
in  y-iur  ilead,  tlic  rifque  of  lofm;^  fix  thoufand  livrcr,  or 
more.  It  is  an  aleatory  coniracl  that  has  intervened,  whirh 
is  as  lawful  as  a  coDtra6^  of  infurance*  Ft  will  be  faid,  per- 
haps, that  It  is  a  principle  in  matters  qf  loan,  that  tb« 
rifque  of  the  iufolvency  of  the  debtor  cannot  give  a  right 
td  thfc  creditor  to  receive  any  thing  beyond  the  prlnripul 
fsia  that  is  due  him.  I  anf.ver  that  this  principle  is  true  only 
'^iltt  regard  to  the  debtor.  Tlie  rifque  that  the  creditor 
'runs  of  lofmg  the  money  he  lends  him,  by  his  infolvency, 
cannot  give  him  the  ri;;;at  to  exacl  from  him  any  thing  be- 
yond this  fum ;  bccaufc  to  the  debtor  this  overplus  woidd 
be  an  abfolute  lofs ;  he  receives  nothing  for  it:  his  poverty 
ought  to  be  a  reufon  that  he  il.ould  be  favored  rather  th»n 
charged.  But  the  rifque  of  the  infolvency  of  the  debtor' 
may  give  a  right  to  tlic  creditor  10  receive  fomething  from 
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«  third  perfdn  who  has  undertaken  this  rifqufe,  Vfhtn  ttit 
CTvO.itor  takes  it  on  himftlT,  in  his  ftcad ;  for  this  third  per- 
Ibu  receives  Ibmethiag  for  what  he  gives,  viz.  a  difcharge 

from  Ine  rifque. 

AVhcn  there  is  no  room  to  apprehend  the  infolvcnqf 
oFt>.c  c'cbtoT,  Dumoulin  in  this  cafe,  decides,  ibidem,  that 
the  cjvd'tor  cantiot  lawfully  receive  any  thinj^  from  the  fe- 
•ciirlty  to  difclxarge  him  from  the  feciiritilhip.  It  may  be 
cb*i ,"  ed  to  this  opinion,  that  the  ri;<^ht  which  I  had  againll 
the  fccurity  was  a  right  that  was  in  l)07us^  which  made  part 
of  my  property.  1  give  him  this  right  when  I  difcharge 
him ;  why  may  I  not  be  permitted  to  receive  fomething 
from  him  in  the  place  of  what  I  j;ive  him  ?  I  anfwer  that 
according  to  the  rules  of  commutative  jufticc,  I  canrot 
exaCl  in  the  place  of  the  thing  which  I  have  given,  more 
than  the  equivalent  of  this  thing,  that  is  to  fay,  more  than 
the  amount  to  which  it  is  appreciable.  If  it  be  appreciable 
to  .nothing,  I  cannot  exa6t  any  thing  for  it.  Such  is,  in 
this  cafo,  the  right  which  1  had  againll  the  fecurity  and 
of  which  I  have  made  him  a  gift  and  releafe.  Finge.  \ 
have  a  good  claim  aj^ainll  Peter  for  one  thoufand  pifloles  ; 
there  is  no  room  to  fear  his  infolvency :  he  has  real  pro- 
perty to  the  amount  of  ten  times  that  fum,  which  is  hypo- 
thecated for  my  claim.  You  were  his  fecurity.  I  dif- 
charge you  from  your  fecuritilhip :  to  how  muqh  can  the 
right  which  refulted  from  this  fecuritifhip  be  appreciated  ? 
My  claim,  with  all  the  rights  that  refulted  from  it,  was 
worth  one  thoufand  piftoles  and  no  more ;  without  the  fc- 
curiiifaip  from  which  1  have  difcharged  you,  my  claim  is 
Hill  worth  the  full  fum  of  one  thoufand  pifloles ;  fince  itns 
well  fecured:  confequently  the  right  which  I  have  givea 
up  to  you  is  not  r.ppreciable  to  any  thing;  in  giving  it  I 
iuiTer  no  diminution  in  my  property,  and  confequently  I 
cannot  lawfully  receive  any  thin;^-  for  il. 

Obferve  that  when  a  fecurity  has  v^^iven  fomething;  to 
ihe  creditor  to  be  difcharged  from  iiis  fecuritilhip,  it  ougut 
to  be  prefumed  in  foro  Icgix  tnat  there  was  room  to  Xj^cx, 
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tiitf  Iniblveficy  ofth^dcbtor;   for  6ae  ig  not  i^fcRiifted  t6 
gi^c  witliout  caufe;    Nemo  res  was  jaet are  facile  pr^sumiiurm 

Ailhouj^h  it  fliould  be  fully  proVed  that  Vher*  was  tH^ 
tooai  to  fear  that  the  d^tor  would  become  infolvent,  ^hen 
the  fecurity  gave  money  to  be  difcharged  from  his  fe- 
curiilihip,  the  fecurity,  in  the  cafe  in  whioh  the  <lcbt  waft 
not  >  ct  difcharged,  would  not  have  the  right  to  recall*  what 
he  liafi  given^  except  under  offers  to  become  and  continue 
bow..-d  as  he  was  before  the  difcharge  which  has  been  giveB 
to  iilm*    Moiin.  ibidem* 

The  fecurity  may  alfo  in  this  ibafc  cftcf  tb  pay  the  dcbt> 
iu  applying  anddeducliiig  what  he  has  givtn,  without  caufe 
to  be  difchargcd  from  his  fcruritilhip;  and  if  it  \ru!;  an  an- 
nuity for  which  the   fecurity  was  given,    this  application 
fhould  be  rtiade  lirft  upon  the  arrearages  which   are  due, 
and  aflerwards  upon  the  principal.     He  may,  in  makln|» 
'the  payment,   exacl  the  fubrogaliou  to  the  rights  of  the 
xreditor  ;    for  althouj^h  he  has  been  difcharged,  he  ouglit 
not  to  be  regarded  ai  an  entire  lltanger,  fince  he  ittakes 
"the  payment  in  order  to  procure  for  hittifelf  a  (kttsfuclion 
for  what  he  has  already  given  to  be  difcharged*'  Molln. 
ibidem*  ^ 

In  regard  to  the  principal  ddbtor,  ha  mny  never  re- 
claim from  the  creditor  what  the  creditor  has  tinduly  re- 
ceived in  order  to  difcharge  the  fecurity,  nor  retain  fcj» 
it  any  part  of  the  fum  which  he  owcsj  when  he  pays  :  fop 
the  fecurity  having  no  recourfe  againft  the  pnntipal  debt- 
or for  the  fum  which  he  has  unduly  given  for  the  dlfchar^y^ 
of 'hia  fecuritifhip,   the  principal  debl'or  is  without  in.erelt. 

But  if  the  fecurity  had  a  recouvfe  againll  the  principal 
debtor  for  the  fum  which  he  has  given  for  the  difchai^e  of 
hit  fecuritiihip,  as  if  the  principal  debtor  was  obliged  to*- 
warda  him  to  pay  the  deUt  in  a  certain  time,  and  they  had 
agreed  that  after  the  debtor  had  made  default  of  fo  doings 
ie  (hould  permit  the  fecurity  to  purch'afe  from  the  creditor 
the  difcharge  of  his  fecuritiiiiip  on  the  bell  terms  he  could^ 
Vol.IJ*  •  N 
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^or  whicli  he  (hoiild  be  indctnnified  by  the  principal  dttjttJV^; 
•in  this  cafe  it  is  not  (o  be- doubted  that  the  principal  debtor 
^ay  retain  this  fum  and  dedu6i  it  from  thcdebt  when  he 
ihall  pay  it  to  the  creditor;  for- by  means  of  the  rccourfe 
wliich  the  {^cucity.has  againft  him  it  is  the  fame  9s  if  he 
«had  paid  it; to  tiie  creditor.    Molhu  ibidemm 
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f  iVhat-ptrsons  mttj  make  a  release  and  to  whom^ 

§.  I. 

What  persons  may  wake  a  release* 

5 S3.  It  is  only  fuch  a  creditor  as  has  the  power  to  dit 
^ofe  of  his  property  who  may  releafe  a  debt,  or  one  clciiv* 
^jng  a  fpecial  power  from  him  to  make  this  rcleafe. 

An  attorney  with  general  poMcr,.  for  all  one*s  afiairsyA 

^^tor,  a  curator^  aa  adminiflraCor)  have  liot  this  right.     L« 

37,  ff.  de  pact.  L.  22,  ff«  de  adm^tuUisf  passim  ;  for  all  tholr 

])erfQns  have  only  a, power  and  .capacity. to  adminifter  ani 

>  not  to  give :  the  reicafo  is  a  donation* 
•    •      -      • 

"Vy^e  jh\|^.fM{oept  the  releafe  which  is  <inade'of  part  of 
t^e  d§bt  Jpa.debl.or  (O.  cafe^f  his  bankruptcy.    As  it  is  not 

.made  fo much  animo  donandiy  as  with  the  intention  of  fc- 
ciiring  in  this  way  .the  paymejit  of  the  fu^plus  of  the  debt, 
and  preventing 'a  lofs  of  the  whole,  this  releafe  may  pafs 

.liy'.ari  a.6f  of  adminiilration,  of  which  thefe  perfons  are  ca- 
)>able.  The  releafes  which  are  made  of  a  part  of  feudd! 
rent  to  a  perfon  who  comes  to  compound  for  fuch  rents, 
before  he  concludes  the  bargain  for  the  eflate  which  he  pro- 
pofes  to  purchafe,  are  alfo  a61s  of  adminiftration  which  la- 
tors  arid  other  adminiflrators  may  make  j  Tor  thefe  releafrs 
•are  as  compofitions  rather  -than  donations :  they  arc  not 
made  as  much  animo  donandij  as  to  avoid'  the  lofs  of  a  pnv 
fit ;  the  refufal  of  the  releafe  may  caufe  the  bargain  for  the 
•eflate  to  fail. 

Tutors  and .  otKer  adnixhiftrators'  may  make  a  rcH»afe 
of  part  of  the.  rents,  even  after  the  bargain  is  concludetf, 
^a  ill  the  cafe  of  neceffary  commuXatious,  pi*ovided  thff 
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itfiQtc^ccBxvt  and  are  coAforanablc  to  thafe  which  are  -, , 
ufifaliy  made:  for  although  one  cannot  deny  lliat  fuch  re-     - 
Jcai'es  are  irue  douBXlonsy.  iideraiitas  nulio  jure  eogentefacta^   ■* 
^et^ullom  has  made  tht^fe  releafes^  not  indeed  an  obliga- 
tion, but  a  fort  of  duty  of  prudence;  iiijct  donations  which 
arc  of  this  dcfcription  are  not  forbidden  to  tutors  and  oihcr 
^dminiilrators.    Arg.  L.  12^  J'.S,  ff.  de'adnu  tut» 

It  is  upon  this  ToundatioQ  that,  the  receivers  of  th^.,.^ 
lung's  routs  arc  authorifcd  to  make,  a  relcafe  jof  a  .foi^rih;^  I 
ivhich  is  palled  to  them. in  the  chamber  of  accounts,  pro- 
vided that  the .  purchafcrs  declare  their  purchale  and  pay^ 
in. three  monttis.    Letters  patent^  .1556,.  cited  by  Livonierr^  ' 
'I'raite  des  Ffefsm 

When  there  ace  fiiveral  creditors  in  solidumj  correi  crr-^ 
dtndiy  one  of  them  may  without  the  others  make  a  relea(e 
oC  the  debt ;   and  Xin%  relcafe  difcharges  the  debtor  towatt^  . 
ail  the  CI  editors,  us  if  (he  payment  had  beeu  really  made^. 
Vs^  all.    L..  13,  ^.  12,  iV.  di  accept: 

§.  II.  J' 

To  tohom  the  release  may^  be  made^ 

584.  It  is  evident   that  tlic  relcafe  of  a  debt  can  only* 
bo^  made  to  the  debtor.    For  it  is  pre  fumed  to  bo  mad^ 
to  the  debtor,   whether  the  agreement  which  includes  thit^ 
rclc.if^  intervene  with  tho« debtor  hhnjelfjior  with  his  tutor, 
cuiuto:\   attorney  or  other  admintflrators  of  his  goods* 

Relations  in  the  afcendtng  line  havinjj  by  the  ordi- 
nance of  one  thomfand'  (even  hundred  and  thirty  one,  artJf^ 
capacity  to  accept  of  donations  made  to  their  minors,  a^ 
though  they  be  not  under  their  tutorihip  ;   it  is  a  con£e«» 
quence  that  they  may  validly  accept  xhc  releafe  wluch  th(^ 
creditor  of, their  minors  would  make  to  them. . 

583.  When  there. ace  feveral  debtors  ifk^soiidumy  the^ 
creditor  may  by  the  rq^eafe  of  the  debut  which  he  makes  to 
one  of  them/.extinguilh  the»debt  and  discharge  alithe  others^ 
L.  16,  ff.(//n'r. ;  but  it  is  necelTary  that  it  fhould  appear 
thai  the  creditor  had  an  intention  to  difcharge.  the  debc^ 
SpcH  he  had  .oDly^anUotentioii  tq.  cUfc^arg^  the  pejrib^^ 
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of  the  debtor^  his  co-debtors  uve  not  difeka^ged)  exoq^ 
for  the  part  of  him  HvKo  bas  been  djf(?harged,  a»  it  has 
been  faid  in  a  preceding  paragraph* 

586;  The  rclcaic  being  *  dtoation,  it  is  neccffary,  la 
order  that  it  may  ^  valid,  that  the  debtor  to  whoiu  it  is 
given  fliould  not  be  a,  p^rfon  to  whom  the  law$  forbid  it  t"» 
be  given:  the  re]eaf<f  whi^jh  a  H'^man  fliould  make  to  lict 
buibaudof  wIuLtheowed  her»  or  that  which  a  fickman  ibouja 
iDAhe  to  hia  phyficiati)  would  not  be  valid. 

This  ought  not  tq  extciid  to  releafes  which  are  ii»r  -fe 
father  by  CompofitioH  tba^  hy  clonation,  fuch  as  il .^fc 
^4(le  igk  Qafe  of  baph;rt:ptcy  apd  conipoTitions  For  fev:r;<\L 

wntst 

Although,  the  rcleafe  of  a  n^rt  of  a  feudal  rent:  m^de 
to  a  perfon  to  whom  the  la'vs  do  not  petn/it  it  To  be  criven, 
haS  not  been  made  in  the  f )rn\  of  a  composition,  but  2z 
^n  abfolute  gift|  aa  in  the  cafe  of  a  pcceffary  coinniyia- 
tion,  it  ought  to  be  valid*  and  ought  not  to  pais  tor  a.  pro- 
hibited donation,  when  it  does  not  exceed  thofc  whith  tlie 
lord  is  accuilomed  to  n\ake  to  ilrangers^  ^s  Vheu.  i'-  ia 
only  the  releafe  o(  ^^  (ourilu 

CHAPTER    IV^ 

*^^^*  OET-Off  U  the  extinaion  which  is  mad<^  of  debts 
of  w^Hch  t'.vo  perfons  are  reciprocally  the  debtors,  one  to 
the  other,  by  the  credits  of  wliicli  they  are  rec^jrocally 
creditors, one  to  the  other:  Cov^ptrsatio  debit ik:^  credit i  tn^ 
terse  contrtbutio*  L^  I,  ff.  dff  compens^  For  example.  Iff 
owe  you  the  fum  of  iive  hundred  livreA^  as  for  a  loan  whkh 
you  have  made  me  of  this  fum^  ai^  on  the  other  llde  i 
am  your  creditor  of  the  like  fum  of  Hve  hup4re4  livres,  9s 
for  the  leafe  of  my  hou^,  which  has  fince  run  out  ^  the 
^ebt  for  which  I  am  bound  towards  you  wjll  be  extinguiih* 
%4.b;r4)Ke  right  to  ojpp^e  M.  a  fet^f  Ifep  c^aiin  of  tho  Iflt^ 
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fam  wkidH  I  Have  aicaixift  yoti ;   end  vic^.^cr^a;  the  debf  fer 
vraio'i  you  irc  bpund,  towards  me  vriM  be  extingullbed  by^  * 
|b«  claim  'V.uch  you  have  againft  me* 

The  equity  of  a  iet«off  is  evident*.  It  is  eflablilbdd  up« 
on  the  common  iatereft  of  the  parties  between  whom  the 
Vot-oi't"  is  made.  It  is  evident  that  ^hey  have  each  an  inter^  * 
e^l  to  make  the  fct-off,  rather  than  to  be  obliged  to  draw  fyouk 
|he  pocket  to  pay  what  they  owe  and  bring  fuit  for  the  pky-* 
piei^t  of  what  is  due  to  them.  This  is  the  reafon  wfaicli 
PoiQiPontus  adduces  in  the  law  3,  ff*  de  compens.  fdeo  ctfm« 
peniatio  nccessaria  esty  quia  interest  nostra  potius  non  solvercf 
quam  solutum  repetere.  Add  that  the  fet-ofT  avoids  an  ufek& 
circuity,  ^od potest  brevius^per  unum  otHum  expediri  compfMr^ 
^andof  incasxiPiJ  brotraheretur  per  plures  solutivnes  {^  repeti^ 
%ioncs*  TUisii^  th<^  reafot>  which  Baldos  gives  of  the  right 
yffet-off. 

Wc  fhall  fee  on  this  fubje^,  T.    ap^aind  wliat  debts  k 

m 

{et-oGfiaay  bo  opoofed  ;    IK  what  dt4its  may  be  nppofed^^' 
%  f^t-off ;   iUt   |iq.w  a  feVpffis  m^,  diulwh^t  aicits  ef- 

^^instwhat  dfitt^f  a  setoff  may  be  opposed* 

58§.  One  may  reg;ularly  oppofe  a  fct-offagaind  de^tfc 
^r  all  things  which  a  e.  Pifce^tible  of  it* 

Debts  of  thin^^s  fuireptbl':  of  a  fct-off  are  the  debts  of 
%  oertaia  ftim  of  n¥>ii<-y»  of  a  certain  qiunrity  of  corn, 
vine  and  of  other  things  determina  le  b:*  number,  weight  of 
meafure«  The  dd^t  ol*  a  thing  indeterminate  of  a  t^ertaio 
^ndy  ^though  it  be  not  of  the  number  of  things  fo  determin* 
^bky  is  ^IfQ  fufceptible  of  a  fet-oH.  For  example.  If  by  a 
bargain  made  between  us,  you  have  obliged  ycurfelf  to  give 
me  a  hvjffe  indetcrminateij^  withoiu  faying  what  Iiorfe  ;  tbis 
debt  of  a  horfe,  of  which  I  am  creditor  by  our  bargain,  is 
Cufceptiblc  of  a  fet-off>  and  if  afterwards,  before  I  have  been 
paid  it,  Y  become  the  only  heir  of  a  perfon  who  has  |>e* 
gueathed  to  you  a  horfe  indeterminately^  and  in  this  quali** 
\i  y^^r  debtor  cf'a  horfsf  it  is  evident  that  you  caidd  op- 
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poCe  to  me  at  a  fct-off  this  debt  of  a-^hoife  of'  wbitfli  laif^^ 
dobtor  towards  you  by  the  tellamcDt  of  him  to  whom  I 
have  1  ucceeded,   againU  the  (h]^i  of.  a  horfc  of  which  jo\i* 
are  debtor  towards  mc  by  oiir  ^jav^ajn. 

On  the  contrary^  whci^  a  tluxig,  although  in  its  nature: 
a  thing  dctenninablc  by  number)  weight  or  ^leafure^  isdue  a^ 
a  thing  certain  and  c|etcrminate,   the  ^ii\^t  i$  fiot  fufceptible 
of  a  fet-uir.  Tor  example*    If  I  have  purchafed  of  you  the 
f^x  hp^Hieads  of,  wine  which  you  have  made  this  year  in 
your  vineyard  of.  bt.   Denis,  and  on  the  other  iide  before 
you  have  delivered  them  to  me,  1  have  become  the  only, 
heirofaperibn  who  has  bequeathed  tp  you  fix  hogfheads. 
of  wine  bjr  his  will,   and  in  this  quality  your  debtor  of  thi^ 
quantity  of  fix  hogiheads  of  wine  ;    you  cannot  oppofe  to. 
lue,  againfl  the  debt  of  fix  hogflieads  ef  wine  ©(your  vintage, 
which  I  have  purchafed  of  you,  that  of  fix  hogfheads  oC_ 
wine  of  which  I  am  the. debtor  towards  yo\\:     and  I  (hall 
be  right  in  demanding  that,  without  having  regard  to  this 
fet-off,  you  (hould  be  holden  tq  defiver  to  me  the  fix  hogf- 
hcads  of  your  vintage  whi'cfi  1  have  purchafed  of  you,  on  of- 
fering to  give  you  fix  other  hogiheads  of  wine  j^ood  and* 
ircrchantable,  fuch  as  J  might  cUoofe.  The  reafon  is,  that  as  a 
fet-olV  is  a  reciprocal  pay];aent>vhich  the  two  pa|[^es  mak^ 
tp  CAih  AhcTy  a  creditor  cannot  be  obliged  to  receive  as  a 
:el-o/'.  any  oil  cr  thing  than  whut  he  woujd  be  obliged  to 
rc'c  ;\e  in  payment:    according  to  the  rule,  Altud  pro  alio 
,  /•'?.>  c.c  iitori  solvi  nan  potest^  supra^  n.  494«  The  creditor  of 
a  tliir.jjj  certain  and  dctcrmincitc  canned  be  obliged  to  re* 
ct  :.c  in  .  ayment  another  thing  than  the  thing  certain  and^ 
<?v  iwi  inTiite  which  is  due  him  ;  and  onc^wiU  not  be  received 
to  offer  him  in  payment  another  thing,    althougf)*.^of  the* 
fame  kind  witli  the  tliinj;  certain  and  determifiate  whiVh" 
is  due  him.    For  the  fame  reafon,  one  cannot  oblige  him 
to  accept  as  a  let-ofF  againft  tlie  debt  of  a  thing  certain  and 
determinate  which  is  due  him,  the  debt  of  things  of  the 
f'uTno  kind  of  whiv-h  he  is  debtor.    The  debt  of  a  thing 
certain  aiid  deterniinatt,  ur.h^igh  of  the  number,  of  things 
determinable  by  number,  Vrxight  or  mcafure,  \locs  not  tlier^ 
fore  admit  of  a  Ibt-off*..       ••        .    •  .  * 
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S'iere  is  t>T)e  cafe  however  in  'which  ihc  dtbt  of  a  thing 
•►"Certain  and  cktcrniinnte  may  be  fufcepliblc  of  a  fet-off ;  for 
•if  I  were  your  creditor  of  dm  undivided  part  of  a  thin^  ccr* 

tain,  as  if  you  had  fold -me  the  undivided  part  'vvhich  you 
•had  in  r  certain  eftate,  fitid  bef6re  you  (telivercd  it  to  rac, 
•1  fhonld'become  the  heir  of  a  perfon  >vho  M'as  your  debtor 
•of  another  undivided  part  ki  the  fanie  eflate ;  you  might 
'Oppofe,  againft  the  debt -of  the  part  of  this  eftate  forjwhich 
•you  were  bound  towanls  me,  the  fet-o(Fof  the  debt  of  the 
.part    in  the  fame  eftate  for  ivhich  I  was  bound -to  wai*ds 

you*    SfAw*.  dk  Medtcis^  l.ya€t,  de  tompaisl  p,  1,  V  3.  -* 

589.  When  the'thing  due  is  fuH  cplibic  of  a  fet-off, 
t^ne  may  oppofe  a  fct-olT  agninfl  the  debt  of  this  thing,  from 
-v^hatever  caufe  this  debt  may  proceed. 

One  may  oppofe  it  even  again  ft  the  debt  of  a  fum  due 
•tn  virtue  of  a  judgment.    L.  2.    Cod.  de  compensm 

There  are  howevei'  fome  debts  agaiuft  which  the  debtor 
is  not  iiftened  to  in  propofmg  a  fet-off. 

I.  Ir  tlie  cafe  of  fpojiation,  one  may  not  oppofe  any 
Tet^oflT  agaiiffl  the  demand  for  the  rcfiit.ution  of  the  things 
of  Vfliich  one  has  been  defpoilcd,  according  to  this  maxim 
To  well  known  :  Spoliatus  ante  omnia  restiJuendus.  See  Sebast. 
de  Meditis^    Tract,  dc  Compens,  p.  2,  ^,  28. 

II.  A  depofitary  is  not  admitted  to  oppofe  any  fet-off 
jagainft  the  demand  wiuch  is  made  on  him  for  the  reilitu- 
tion  of  the  depolit  jthat  has  been  confide<l  to  him*  In  causa 
acpositi  compcnsaiioni  locus  9Dn  est m  Pauiy  sent*  11,  12,  13. 

This  text  of  Paul  onglit  to  be  underftood  principally  of 
an  irregular' depofit,  fvfch  as  that  which  is  fpoken  of  in  the 
-iJLwa  34,  2$,  §.  1,  &  26,  ^.  1,  ff.  depo-:.^  hy  whirh  one  gives 
•in  truft  -to  another  a  fum  of  money,  to  put  it  with  other 
films  which  are  depofited  bv  other  pcrfrns  and  return,  not 
jri>e  lame  pieces  of  money,  but  the  fame  fum.  If  the  clc- 
j>ofit  was  aa  ordinary  dcpofit,  fuch  as  that  of  a  ba<t  of  money  . 
pealed  and  n^arked,  there  would  be  no  room  for  a  rut-oH", 
not  only  bwLcaufe  ll  is.a  djipofit,  but  from  the*  general  rule 
;hat  debts  of  a  thing;  certain  are  ro:  fuC  cjjtible  of  it. 
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The  ifepofitary  cannot  indeed  oppofe,  againft  th*  rcfti* 
tutioti  6f  the  dcpofit  which  is  rlemiinded  from  him,  a  fet-otf 
of  claims  which  he  might  liave  Ig^ainft  him  who  has  con* 
fided  it  to  him,  when  thefe  cUiitis  have  a  caufe  not  con* 
neeled  with  the  depofit ;  hut  wh«a  the  ^aii&  for  >vhith  the 
^epoUtar)  is  a  ct«eriitor  of  him  who  ha*  confided  <^  him  the 
depofit,  proceeds  4rrom  the  depofit  itfelf»  as  when  he  4s  a 
creditor  for  the  «xpencc6  which  were  necefTary  tar  the  pre* 
iervation  t»f  the  depoIiC ;  not  only  h9»  he  in  t)|ia  cafe  the 
right  to  a  fbt-oll^  when  the  d«po&t  is  an  irregular  dc]7ofit ; 
^ut  even  when  it  is  a  thin^  certain  which  is  the  objecl  o^ 
the  depoiit,  be 'has  the  right  to  retail  it>  quasi  quodniu  jure 
fignorisy  until  he  (hall  be  paid  his  claim.  This  is  the  com- 
mon dcciiion  of  the  authors  cited  by  Scbast.  Med*  Ttact,  dt 
Compens,  p»  1,  ^.  19. 

U  is  ucTcrding  to  this  principle  that  the  receivers  of 
configaticns  retain  upon  the  fams  configned}  tlie  fees  of 
-conli^natioTi  uitributed  to  their  ofEces. 

HL  The  debt  of  a  fum  which  has  been  given  or  t^- 
queathed  to  me  to  ferve  for  my  maintenance,  and  with  the 
clfftifrj  ttiat  it  (hall  not  be  liable  to  my  creditors,  is  a  debt 
^^^Ani\f  which  one  eannot  oppofe  to  me  any  fet-off:  for  as 
"  tlus  c/aufe  prevents  it  from  being  feifed  by  third  perfons 
and  einployed  in  the  payment  of  what  I  might  owe  to  third 
perfons,  it  prevents  it,  for  the  fame  reafon,  from  being 
employed  as  a  fet-o(f  in  the  payment  of  i^hat  I  might  owe 
to  him  who  is  the  debtor  of  it*  Scbaflian  de  Medrcis,  Tract* 
de  comp.  p.  1,  ^.  11,.  adduces  another  reafon  fof  this  dc>ci' 
fion,  viz.  that  as  maintenance  is  a  thing  neceffary  for  life* 
this  would  be  a  fort  of  homicide,  which  be  would  commit 
who  is  charged  to  tumifti  themi  if  he  Ihould  i^efufe  themu&« 
dcr  any  pretext  whatever,  even  that  of  a  C.t-o£r.  Ntcare 
vidt'tur  qui  altmonia  dmegat ;  L«  •  ,  de  agnote,  lidtrr^ 

IV.  A  tenant  ca:int>i  opiK>fN.*  as  a  fet-of?a  fum  w..:cli 
ihoMhl  be  due  him  froin  the  lord,  in  order  to  dif«:hA\'rft 
hipifclf  from  his  oblij3:ation  to  pp  or  fend,  at  the  day  and 
|ilace  accuftomed,  to  pay  him  the  refit  which  he  owes  him^ 
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Tlie  rcafon  is  that  the  debt  of  feudal  rent  iticlixdes  not  only 
a  d<»bt  of  a  fum  of  monef ,  but  that  of  an  actenowlef^meftt 
of  leaure,  which  is  foiuethin^  valuable  and  therefore  is  not 
fufceptiblc  of  a  fet-off. 

Feudal  rent  is  not  fufeeptibte  of  a  fet^off  even  againfl 
a  debt  of  the  like  nature.  Fingi.  I  owe  you  for  hh  eilate 
fituated  within  your  feigoiory  three  farthings  rent,  paya^ 
ble  at  your  tnanor-houfe  on  St.  Martin's  day^  on  pain  of  five 
fous  for  default*  Vou  owe  me  for  an  cllate  Htuated  within 
my  feig-niory  th«  like  fum  of  three  fainhings  rent,  payable 
th^  fame  day  und2r  the  pfcoalty  of  three  other  fai-thiiigs  on- 
ly for  default^  a  fet-c^  Cannot  take  place  in  this  inilance 
and  we  cannot  thus  difcharge  one  another  from  going  to 
pay  the  feudal  rents.  The  rcafon  is  that  a  fet-off,  in  order 
that  it  may  take  place,  fhould  give  to  each  of  the  parties 
what  belongs  to  him.  l;or  exami)le.  if  I  owe  you  five  hun- 
dred llvres,  and  you  fiiould  owe  me  as  much,  afet^off,  by 
the  difcharge  which  it  procures  me  from  the  five  hundred 
livres,  1  owe  you,  gives  me  truly  the  five  hundi*ed  livrcs 
vrhich  were  dile  me  by  you  ;  for  the  difcharge  from  your 
claim  of  tive  hundred  li\ res,  is  worth  truly  five  hundred 
livres.  But  In  ot\r  iiulance,  the  difcaari^e  from  the  ac- 
Rnowlegment  of  tenure  for  the  tiUlc  which  I  hold  of  yoU| 
cannot  caufethe  like  aciuiowiegtuent  lo  me  for  taat  which 
you  hold  of  me:  there  caunoi  LiAcrciore  141  this  cafe  be  room 
tor  a  ft^t-oif,  lince  it  caunot  give  to  each  of  us  what  belonga 
to  us  :  befides  monumenta  c^nsuum  interturoareiitur  i  ^afiinm 
in  Consm  Par*  ad  art*  SS^gL  I,  ru  38. 

Obfervc  that  feudal  rent  is  not  fufceptible  of  a  fet-oify 
in  this  fenfe,   that  the  tenant  cannot  be  difchar-^ed  fix>m 
going  or  fending  to  pay  the  rent ;  but  it  may   be  iufccpti- 
ble  of  it  in  this  fenfe,  that  the  tenant  who  is  a  creditor 
of  his  lord  for  a  fum  of  money,  may  go  at  the  day  and  pkce 
at  which  the  rvnt  is    payable  and  offer  to  his  lord  in. the 
place  of  the  fum  of  money  which  he  owes^  for  rent,  a  dif- 
charge of  the  like  fum  for  that  which  is  due  htm  by  his 
lotd  ;    for  he   fatisfieS}  in  going  to  tnc  place  and  makinfi| 
V»I-  II.  *  U  ^ 
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thcfe  offerB,  the  obligation  of  attornment.  This  fet-off  Ougut 
jiot  however  to  be  permitted,  except  when  the  rent  conrifli 
6f  a  conliderable  fiim,  and  it  ought  not  to  take  place  for 
fmall  rents.;  Molin.  ubid. 

A  queilion  has  heretofoi^  been  put,  whether  the    dcbi* 

ox  who  has  Nobliged  himfelf  by  oath  to  the  paynaent  of  the 

4ebt,  may.in/oro  cpnscitHtiic^  as  \i\foro  Ugis^  oppofe  as  a  fct- 

ofi*  what  is  due  him  by  his  creditor.    Several  authors,  ef^/C« 

cially  canonills,  have  maintained  tlw  negative,  for  a  fri\o- 

-lous  reaibn  that  the  oath  ought  to  be  aceomplifhed  in  Jom 

specifica.    The  opinion  of  tliofc  who  hold  the  affirmative  is 

.  the  bcft.    The  oath>  added  to  an  obligation,  ferves   cFih  m 

render  the  jdebtor  more  culpable  when  he  contravenes  ii, 

-  and  to  induce  him,  by  tJie  fear  of  rendering  hi mfelfgfuilry  oi 

perjury,  not  to  contravene  it ;  but  the  obligation,  alihcugh 

'Conhrmed  by  hm  oath,    remains  the  fame,   and  the  oaih 

cannot  prevent  its  being  difchargcd  in  any  way  in  whkh 

oblij^ations  may  be  difcharged,  and  confequently  by   fet-o^". 

mSc'3.    MeMciSf   Tract*   dc  Comp.  p,  2,  ^.  25. 

One  may  oppofe  a  iet-olT  not-only  againft  debts  whica 
are  due  from  particiiKir  perfons,  but  allb^  againft  Ihofc 
*  which  are  due  from  cilicii,  bodies  corporate  or  connnuni- 
■ties.  The  law  3,  Cod,  dc  con:pejis.y  excepts  however  certai' 
kinds. of  debts  dijc  to  cities,  againil  which  it  does  not  per- 
mit a  debtor  to  oppofe  any  fet-oil*  of  what  the  city  fbouU 
•owe  him. 

The  law  1,  Cod.  rf.  ;//•,  at^mits  of  a  fet- off  even  again** 
4he  treafury,  provided  however  that  tlic  debt  Ci'om  which  I 
defend  myleif  by  the  fet-olV  as  well  as  that  which  is  opprfcu 
•as  a  fet-on",  are  dcpendiug  each  in  the  fame  office.  Piscr,- 
Hum  est  compensdlioni  in  dausa  fiscali  locum  essc^  si  cadem  st^: 
^uid  dcbeat  qua  petit;  d,  L,»  1.  Tor  example.  I  cannot  op- 
pofe a  fet-off  againll  my  capitation  tax  which  I  owe  2: 
Orleans,  the,  arrearages  which  arc  due  me  from  aiiQthct 
braach  of  the  revenue  at  Paris. 
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§.  II. 

What  debts  nicy  be  opposed  as  a  iet-off. 

590.  In  order  that  a  debt  may  be  oppofed  as  a  fet-off, 
it  is  nccelTary,  I.  that  the  thing  due  be  of  the  fame  kind 
with  that  .v'hich  makes  the  objecl  of  the  debt  againfl  which 
the  fet-off  is  oppofed.  Compensatio  debiti  ex  pari  specie^  licet 
ex  causa  dispariy  admittitur.  Paul.  sent.  11,  r.  3.  For  exam- 
ple. I  would  oppofe  as  a  fet-dff  again fl  a  fum  of  monef 
which  I  owe  you,  the  debt  of  a  like  fum  of  money  which 
you  owe  rae :  thefe  debts  are  of  the  fame  kind,  ex  pari 
specie.  But  I  cannot  oppofe  as  a  fet-off  againft  a  fum  of 
money  Avhich  I  owe  you,  the  debt- of  a  certain  quantity  of 
torn  which  you  owe  met 

The  reafon  i?,  that  as  a  fet-off  is  a  paymenf,  and  as  I 
cannot  pay  my  creditor  againll  his  will  another  thing  than 
what  I  owe  him^  svpruy  n,  494,  I  cannot,  for  the  fame  rea^ 
fo;i,  oblige  him  to  receive  as  a  fet-off  againfl  the  fum  of 
moiii^y  which  I  owe  him,  the  corn  which  he  owes  mc :  for. 
this  would  oblige  him  to  receive  corn  for  the  money  which 
is  due  to  him ;  confequently  to  receive  in  payment  another  • 
thing  than  what  is  due  him.  . 

Although  one  cannot  oppofe,  againft  the  debt  of  a  thing 
certain  and  determinate,  the  debt  of  a  quantity,  althouglv 
of  tilings  of  the  fame  kind,  as  we  have  feen  in  the  preced- 
ing arti'.lc,  n.  588;  contra^  vice  versa^  one  m:iy  againll  the 
debt  ^ji  a  quantity  oppofe  the  fet-off  of  a  thing  certain  and 
detenninate  of  the  fame  kind-    For  example.    I  am  youiv 
ci'cditor  of  fix  hogfheads  of  wine   of  .5  our  vintage,  which 
you  have  fold  me,  and  at  the  fame  time  your  debtor  of  ^ix. 
hog   .^adsof  wine  in  gencrc^  which   a   perfon  ta  whom   I 
..  .vc  fucceeded  has  bequeathed  to  you  ;  you  cannot  oppofe 
t'..   ac,  againfl  the  debt  of  fix  hoglheacb  of  wine  which  you 
lix^c  lold  nic,  that  of  the  fix  hogflictids  in  g^'ncrc  which  I 
o'A'c   you :   becaufe  you  are   nx.t  permitted  to  pay  me  any 
otlier  thing  than  the  fame  fix  hogfhcLids  of  wine.    On  the 
contrary,  if  you  demand  of  me  the  payment  of  fix  hogf- 
?>«ads  tif  wine  in  ^cncre  whicji  I  owe.  you,  I  may  q)pofb  tQk.. 
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you  as  a  rebK>ir,  the  debt  of  the  fix  hog(head&  of  wine  Irhich 
you  have  Ibid  me ;  becaule  it  you  had  delivered  them  to 
tne,  i  might  give  ihein  to  you  in  payment  of  the  fix  hogf« 
Jicadb  Qf  wine  which  {.  owe  you. 

Obl^rvc  however  that  as  this  fct^ofi*  speciei  mihi  debits 
ad  quant itutem<f  depends  on  my  choice,  it  docs  not  take  place 
but  from  the  da/  on  which  1  declare  my  choice  and  op- 
|K)fe  Lhe  fet-ofi*;  whereas  a  fet-oif  which  is  made  quant iia^ 
$is  ad  quant itatenif  take^  place  from  the  moment  the  credi- 
tor becomes  debior,  a&  we  (hall  ice,  infra. 

591.  it  is  necelTary,  II.  that  the  debt  which  is  oppofed 
as  a  fct-oiF  mould  be  a  dwbi  whereof  the  payment  has  fallen 
due.  ^(od  itt  ^mm  debet ur^  tion  compcnsabitur  antequam  dies 
ventat*  L.  7,  if.  i/cr  co.n^.  -is.  The  region  is  evident.  A  fet* 
oiV  i.s  a  reciprocal  payment  which  the  parties  make  to  each 
other ;  the  dcotur  ui  a  lebt  whereof  the  payment  has  not 
yet  fallen  due,  Lot  being  yet  bound  to  nay,  hj  not  yet  bound 
to  admit  ihc  fetotf  of  it  a«>;aiull  hi$  demand. 

1  lie  tuue  of  payment,  the  arrival  of  whicli  is  necefiary 
for  the  fwt-oti*,  is  inc  ii«iic  tvaica  the  Uvuior  nas  of  rignt  in 
virtue  of  thw  a^rc^mciil.  U  is  otacrwifj  of  a  time  of  grace 
which  may  nav«:  jccu  granted  to  him.  For  example.  If 
I  have  a  judgn^cat  agauui  my  deutor  for  the  fum  of  one 
thoufand  li\rcs,  which  I  lent  him,  and  by.  the  judgment  he 
has  granted  him  tlie  time  of  three  months  to  pay  it,  and 
in  one  month  after  the  judgment  this  debtor,  becomiog 
heir  of  my  creditor  to  whojja  I  owe  tbe  like  fum  of  one 
tho  ifand  livres,  demands  of  me  this  fum,  I  may  oppofc  to 
him  as  a  fet-off  the  debt  of  one  thousand  livres  which  he 
ow^z  me,  altiicuc^ii  the  time  oT  three  months  which  was 
granted  him  is  not  c:viiired:  for  this  time  is  but  a  lime  of 
grace  granted  only  fpr  the  pTU'pofe  of  arreding  the  rigpr 
of  conftraint,  but  which  cannot  arrell  the  fet-off:  Aliud  t^t 
diem  obligathnis  non  'cenisse^  atiud  humcnitatis  gratia  tempui 
induf^c'ri  $olutt^>vis ;  L.  16,  ^.  1,  ff.  de  coni^^'cns. 

692.  It  is  nccefiary.  III.  that  the  debt. which   is  op- 
pofed as  a  fct-ofl'  (hould  be  liquidated;  L./;i.  5.  1,  Cod,de 

»^  • 
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A  debt  is  liquidated  when  it  is  known  What  is  due, 
%nd  how  much ;  cum  certum  est  an  et  quantum  debeatur* 

A  contelted  debt  therefore  is  not  liquidated  and  can- 
not be  oppofed  as  a  fet-ofT,  unlefs  he  who  oppofes  it  has 
tlie  proof  of  it  at  hand  and  is  able  to  prove  it  readily  and 
fummarily* 

Although  it  ihould  even  be  known  that  fomething  is 
due^  yet  while  it  is  not  known  how  much  is  due,  and  the 
liquidation  depends  on  an  acount  which  would  require  a 
long  difcuiUoii,  the  deb^  is  not  liquidated  and  cannot  be 
oppofed  as  a  fet-ofT* 

593*  It  is  iieceffary,  |V*  that  the  debt  ihould  be  deter* 
mimate*  Therefore  if  one  has  pharged  his  heir  to  give  me 
one  hundred  piftoles,  or  his  two  carriage  horfes,  and  I 
owe  the  like  fum  of  one  hundred  piftoles  to  this  it^ir,  I 
cannot  oppofe  to  him  as  a  fet-otf  th^  hundred  piuoles  which 
have  been  bequeathed  to  uie,  uhile  iie  has  a  choice  oftnc 
hundred  piiloics  or  the  horles  s  bccauie  tins  fum  is  not  uue 
diterminattlym  iiu(  if  thp  teliator  had  given  me  the  cnoice 
of  them>  i  might  oppofe  the  fet-ofT,  which  howevei  woudd 
take. place  only  from  the  day  on  which  I  made  my  choice: 
Si  dt'jjji  dtcem  miUia  out  haminem^  utrum  voict  adversarius; 
itacompciuatio  admittitur^   si  adversarius palaPi  dixiss€t  utrum 

594.  ltisneceflary,V.  that  the  debt  be  due  to  the  fame 
perfon  who  oppofes  it  as  a  fet*off«  Ejus  quod  non  ei  debeiur 
qui  convcnttur^  sed  aliij  comp^i^tio  fieri  non  potest.  L«  9,  cod^ 
d*  tit. 

Therefore  I  canfcot  oppofo)  againfl  what  I  owe,  a  fet- 
f>ff  of  what  my  creditor  owes  to  my  father^  my  children,  to 
thofe  of  whom  I  am  tut^r,  Curator  or  adminiArator,  or  to 
jny  wife  who  has  a  feparation  of  eftatc.  If  there  is  a  com- 
munity of  eilate  between  us,  what  is  due  to  her,  is  adua^- 
ly  due  to  me  ;  confequently  I  may  oppolMk^^  fet-off. 

Papinian,  in  the  law   18.  ^.  1,  if.  /^  ?.,  carries 

this  principle  To  far  as^^cidethat  my  (  ot  o 

p4  to  accept  the  Bt^^^t  what  be  ^  .other 


irell  as  to  me*  although  this  third  perfon,  his  credftor^^ 
fliouid  intervene  and.ofler  to  make  a  ret-oft'  for  me  of  wfta^ 
i$  due  him.  Creditor  compensare  non  cogttur  quod  alii  quatn 
dtbitan  sua  debtt^  quamvis  creditor  cjtts^  pro  to  qui  cotvcwtur^ 
prdprium  debitum  velit  compensare »  finge*  \qKL  bring  a  fuit 
agaiali  mc  for  the  fun^^of  on^  hundred  Uvres*  which*  I  ow€ 
yen ;  you  owe  the  lik^  fum  to  Peter,  and  I  fignify  to  you  an 
imlrument  of  writing  by  which  Peter  confents  that  the  fum 
of  one  hundred  livrc?  .which  you  owe  hsan  Ihouldl  be  oppofcd 
as  n  fet-oif  againl^ that  which  you  demand  of  me;  and  I 
confcquentiy  plead  the  fetroff  to  b<f  difcharged  from  your 
fuity  of  which  I  offer,  to  pay  the  colls,  ^pinian  pretends 
that  you  are  not  obliged  to  admit  this  .(et-off^^but  Barbey- 
pac  in  hit»  i.otes  on.  Puffendoii;  thinks,  witli  reafon,  that 
Papiniaa  ha.^  o^nied  too  far  the  fubtilty,  and  that  the  fet« 
aff  ought  to  he  auitiitieU  ,  lojr  it  being  mdifterent  to  you  tQ 
reoeive  of  me  or  Pciv.r  the  hundred  llvres  which  i  qwe  you, 
it  is  unjull  taat)6ur  Ihit  luoulu  be  maintained  againll  me  for 
ths  pa)  mem  of  tins  lum,  wncn  Peter  is  willing  that  you 
ihouid  receiTe  tins  ium  ol'  nim  for  me  as  ^  fet  off  oi  that 
which  you  owe  tiini* 

We  may  reconcile  Barbcyrac  '\rjth  Papinian  by  adi&- 
tinflion.  If  the  fum  which  I  owe  Peter  is  equal  to  that 
which  you  owe  mc,  I  cannot  prevent  its  being  oppofed  as 
a  fct-off  againft  that  which  you  owe  me,  when  you  muke 
peter  intervene,  who  confents -that  it  (hould  be  fo  oppofcd : . 
this  is  tlic  cafe  in  which  the  decifion  of  Barbeyrac  ought 
lo  he,  followed.^  Bju  if  the  fu*  wlilch  I  owe  to  Peter  is 
Icfs  than  that  which  you  owe  me,  any  offer  which  Peter 
ihouid  make  ta  fufler  the  fum-  which  )X)U  owe  him  to  i>e. 
oppofed  as  a  ret-ofi  againd  that  which  I  owe  you, .  would 
not  oblige  you>  accordnjgto  th^  dtcifion  of  Papioi^,  to  ad-^ 
mit  this  fet-off,  unlefs  I  offer  at  the  fame  time  tapay  you 
the  furplus  :  for  otherwife  it  wovild  oblige  you  to  receive 
your  djjit  in  parts,  a  thing  to  vihi'^.h.jou  cannot  be  holden. 
It  is  only  in  the. cafe  in  which  I  am  myfelf.your  creditor 
tf  apart  of  the  l;un  which  I  owe  you,  that  the  fet-off  takes. 


t^ce)  *^d  to  the  cfFecl  to  extin^uifh,   agatinft  yonr  will, 
^y  debt  for  part,  to  the  amount  of  the  fum  which  I  owe 

you. 

It  is  the  concurretice  of  the  qitftlities  of  creditor  and 
-debtor  ia  the  fame  perfons  U'4iich  eflccts  this  fet-off  dejure, 

to  tiie  amouQt  due  and  concurring;  no  perfon  being  in- 
«deed  my  cr<;ditor  but  und^r^he  dedu6lion  of  what  he  owes 
:teie,  noi'  indeed  my  debtor  but  ^md^^r  the  ^dtt£iion  of  what 

'I  owe  hin>« 

He  o  whom  are  ceded  the  rl  ^iaisor  a  creditor  is  not 
truly,  according  to  the  fubtiltt  of  the  ]d\r,  a  creditor,  It 
i»niy  an  attorney  in  rem  suam  of  the  rrcd?.<>i'.  Yet  as  Ih:  :$ 
in  effedl  a  creditor  when  he  has  figniiijd  ih^  cclion  to  tht: 
debtor,  he  may  oppofe  this  claim  as  a  fct-ofTtO'lhc  debtor 
towards  whom  he  is  himfulf  adcJbtOf ,  as  well  as  every  other 
of  which  he  OiGuld  be  ci'^ditor  in  }iis  own  right.  In  rem 
^'uam  procurator  datus^  si  vic:^  mutua  conzcnlatur^  ttquilate  com- 
^ensationis  utetur  ;   L.  18,  ff.  cJtf  com/>«!J.  • 

595.  The  rule  which  we  have  jufl  cPiabliQied  that  one 
Can  oppofe  as  a  fet  offoMly  what  is  due  to  himfeli,  v,:<  eivcJi 
an  exception  in  regard  to  fecuriii^s.  lie  from  wl  om  is  de- 
manded the  payment  of  a  fum  .vhkh  he  is  obliged  to  pay 
as  a  fecurity  of  anoih'jr  perlbn,  iiuiy  op.^ofe  to  the  plains- 
tiff  the  fct-ott,not  only  of -.vhat  is  diic  liiin  iMinfclf  by  t'e  plain- 
tiff, butalfo  of  what  is  due  by  the  pl:iini.itru)  the  princ  ipal  debN 

• 

or:  Si  quid  a  JiUjussoic  ptilitur,  a:tjii.>.u'inum  est  Jid.jusfCrem 
eligere  quod  ipsi  an  quod  rco  dcbetur,  cji.i/:t-njcrt:  muiii\  Lr.  5, 
»ff.  d.  tit. 

The  reafon  is,  that  ix  is  of  the  f^bHanct^of  fecuriiiGiip 
tliat  the  fecurity  he  not  obliged*  to  niore  tlian  the  ptiacip al, 
and  that  he  may  therefore  life  the  fame  p'eas  which  the 
principal  debtor  could  ufe  ;  supn:^  n.  380 ;  the  princ^pcil 
debtor  could  oppofe  to  the  creditor  a  fetoff  of  what  his  cred- 
itor owed  him  ;  the  fecurity  therefore  may  alfo  oppofe ^he 
fet-off  of  tlic  fame  debt.  * 

It  is  nn  the*famc  'sice versa/  the  pnnci;)al  debtor  cap- 
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Bot  oppofe  to  his  creditor  a  fet-<»fr  of  what  his  creditor  owd 
to  the  fecuritics. 

May  a  debtor  in  s$Udum  oppose  ai  a  fet'ofi*  what  h  dud 
to  his  co-debtor?    See  supra^  n.  274* 

596.  It  is  neccflary,  VL  that  tlic  debt  which  ig 
oppofed  as  a  fet-off  ihoald  be  due  by  the  fame  perfon  ta 
vf\\  om  it  is  oppofed.  For  example.  If  one  demands  of  me 
thw  ;)ayment  of  what  I  owe  him,  I  cannot  oppofe  to  him  as 
a  1^  -o^r  '.vhat  is  due  me  by  the  minors  of  wjiom  he  is  tutor; 
and  .  ce  versdy  if,  in  quality  of  tutor,  he  demands  of  me  the 
(ayiuent  of  what  I  owe  to  his  minors,  I  may  not  oppofe  to 
hii.:  the  f^t-off  of  what  he  owes  me  himfelf*  Is  quodpvpi!^ 
torum  njtnine  debctur  si  tutor  pet  at  ^  non  posse  compensationm 
objlct  ejus  pecuni£  quam  ipse  tutor  suo  nomine  debet ;  L.  23, 
d.tit. 

For  the  fame  reafon,  I  camiot  oppofe  to  my  creditor 
the  fet-off  of  what  his  wife  owes  me,  when  Ihe  has  a  repa- 
ration of  property  ;  but  I  may  oppofe  it  if  fbe  is  in  a  com- 
jiwmity  of  property  with  him;  bccaufe  he  is  hi  mfelf  bound 
for  the  debts  of  his  wife ;  he  has  himfelf  become  the  debtor 
of  it  by  the  community  of  property  which  he  has  contracV 
ed  with  her.  This  takes  place  even  when  there  was  a 
claufe  for  tRe  feparation  of  debts  ;  unlefs  he  wdd  piove 
by  the  detail  of  an  inventory  that  there  does  not  remain  to 
him  in  his  hands  any  m  inies  of  the  property  of  his  wife  j  for 
wituout  this  he  is  debtor  himfelf  of  what  is  due  by  his 
wife.  We  may,  in  fi.^Ji>ort  of  our  dccilion,  derive  an  ar- 
gument from  the  law  1j*,  which  decides  that  one  ro;iy  op- 
pofe to  the  mvifter,  to  the  amount  of  tiie  wa^.s  of  his  fer- 
>'ant,  the  fet-off  of  what  is  due  by  his  feivaut;  this  debt 
of  the  fervant  being  the  debt  of  the  mailer,  to  the  amount 
pf  his  wages  that  are  due. 

When  my  creditor  has  made  to  fome  one  a  transfer 
of  the  claim  he  had  agaioU  me,  I  may  oppule  to  the  af- 
lignee  a  fet-off,  not  only  of  what  h>  due  me  by  him,  but  ulfo 
%i  what  is  due  me  by  his  alliyior  \  provided  1  commeoced 
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lb  be  creditor  of  his  afiic^or  before  the  fit^nifieatlon  vv  ac«  ' 
ceptance  of  the  transfer':  for  this  claim  not  having  pafletf 
fooncr  to  the  perfon  of  the  aBgnee  according  to  the  maxiin   ^ 
of  our  law,  that  a  transfer  does  not  take  etfect  until  it  be 
made  known;  and  having  therefore  until  this  time  rdided  • 
in  the  perfon  of  the  affignor,  all  the  rights  which  I  iniojht  • 
until  this  time  have  acquired  againfl  the  affignor,  have  by 
virtue  of  the  fet-off  extingutfhcd  akid  diminiihed  de  jure^ 
to  the  amount  due  and  concurring'^  that  v^hicfa  he  had  ap 
^ainft  me  and  of  which  he  made  a  transfer. 

If  I  do  become  a  creditor  of  the  aiTignor  only  from 
the  time  of  the  fignification  of  the  transfer,  there  will  })e  ♦ 
no  room  for  the  fet-off;  for  he  has  ccafcd  to  be  mv  creditor 
by   this  fignification :  or  if  he  were  my  creditor,  it  would 
be  only  juris  subtilitatc  \^  non  juris  cffvctu. 

Although  I  Ihould  become  a  creditor  of  the  afugnot  . 
before  the  transfer,  yet  if  having  a  knowledge  of  ray  claim, 
I   neverthelefs  accepted  the  transfer  abfolutely,  I  am  pre-- 
fumed  by  ray  abfolute  acceptance  to  have  renounced  the  , 
fc^t-off,  and  I  cannot  oppofe  it  to  the  aiTignce,  who  has 
counted  upon  my  acceptance;  fdving  to  myfclf  my  cUini 
againfl  the  afFignor.    This  is  what  has  been  adjudged  ia. 
Ihc^  cafes  cited  by  Defpciflcs. 

597.  According  to  the  principles  of  the  civil  law,  I 
TQiiy  oppofe  to  you  as  a  fcl-off  of  what  you  owe  me  at  this 
place,  a  fum  which  you  you  owe  me  and  which  i*  pay  able 
in  another  place,  making  you  at  the  fame  time  fatisfacllon 
fgr  the  cofl  of  the  remittance  from  the  place  \\htrc  it  was 
pavable  to  this  other.    L.  1 5,  ff.  de  coiupais.    Th?  creditor, 
according  to  the  principles  of  the  civil  law,  havin;;  the  ac- 
tion de  CO  quod  ccrto  loc  ,'  to  ohlii^c  bis  debtor  to  j^giy  vher- 
ever  he  finds  him,  the  fum  which  was  payable  elfcwrier'-s  al- 
lowing him  tlie  coft  of  rcmittin;;  it,  it  was  a  corifcquo'^f; 
that  he  might  likewife  oblige  him  to  admit  a  fet-cfT.    But 
this  a6\ioh  de  eo  quod  cerio  hco  not  being  in  ufc  among  us, 
and  the  creditor  not  having  pmver  to  cxacl  the  payment  of 
a  fnm,  payable  in  a  certain  placcj  p  auy  other  thasi  th«^ 
Vol.  II.  P  ^  ^ 
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^£>r  tbis.thatmeDtion  is  mack  in  tliofe  texts,  of  fetK>fl9  plet  j« 
tjfl  by  one  .party,  a^dniiucd  oirejc6led  by  the  judge;  bulil 

.    cauuQt  thence  be  concluded  thstt  the  debt  v^  not-difcharg- 

cd  by  il^e  .fet-o£;  bi^fqre  it  was  pleaded.   I  amol^iged  to 

:p}c4d.the  ict-ofi  only  in  order  to  inform  the  judge  that  ihc 

Ucbt  has  becnextioguiibed  by  the  fct-ofif ;  in  the  time  man* 

.Acr  as  wUea  one  Ivas  demanded  from  me  a  d|[:bt  .which  I 

.  ^biivepald,  I  am  obliged,  in  order  to  inilrudl  the  judge,  to 
plead  the  payment  .aiid  bring  forward  my  receipts. 

It  is  ttfual  alfo  to  typpofe  to  our  principle  the  law  6| 

Cod.  de  compens.j  in  which  ihe  fet-off  is  called  mutuapetitio^ 

nvhich  would  .feemto  fuppofe  that  the  refpeClive  a^tioasof 

*thc  parties  c^iHi  rbefore  the  judge  pronoances  the  fet-off. 

The  atifwer  is  that  it  is  only  in  a  very  improper  fcnfc  that 

tlie  1  jt-oif  oppoied  by  the  defendant  is  called  mutuapetiuj 

in  this  law  ;  whieh  dgniiieA  nothing  elfe  but  the  fimpW  »1- 

legation  of  th«  ciaim  which  the  defendant  had  againft  the 

-plainiiff  and  by  ^vb^ch  that  of  the  plaintiffhas  been  extm- 

'g-urnied*     ( ivir.anfwer  is  founded  Qn  the  law  3 1,  ff.  <^  comp,j 

Vhere  it  is  cxprelsly.ikid  that  he  who  alledges  the  fctoff 

,  4(  OS  not  mftke  a  damti^^  but  .only  defends  himfelf  frop 

that  which  is  made  4gw nil  hiin,  by  making.it  appear  that 

it  does  not  umount  to  .tlvc  turn  oppofed  as  a  fet-pff.  Post- 

quafn  placuii  inter  omncs^  fays  tnis  law,  id  quod  invicem  debetur 

'ipso  jurtc ^v; fens ari^  si  procurator  abstntis  conventatur,  nondc' 

.  icbit  de  rat  J  cavern,  (to  be  admitted  to  alledge  the  fet^ff,  as 

rke  would  be  obliged  if  he  were  to  make  a  demand} ;  ft^^i 

VthjU  compensate  nd  ab  hiitio  jninus  aj?  co pctiiur :  that  i&to 

Jay»  noti  ipse  compensate  non  ipse  aliquid  mutuo  pethfSed  ailegat 

sompens^iimem  ipso  jure  fact  am  ^  qv4s  ab  tnitiojus  pciitorisips^ 

jure  minuiU 

600.  The  effcfts  of  the  fet-off  arc  cojifcijucnces  from 
thc'principle  which  liiaTe  cftabliihed. 

Thcfe  effefls  are,  T.  that  if  my  creditor  to  whom  I  have 

given  goods  in  pledge,  has  become  my  debtor,   1  may 

'  claim  xhofe  ^oods,  on  offering  him  only  what  X  owe  him 

'above  what  he  owes  me ;  the  fet-off  which  is  made  of  o}# 
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reciptdcal  debts  to  tl^e  amount  due  and  concurring,  being^ 
equivalent  to  the  payment  of  the  furplus.  This  is  the  4c- 
ciiion  of  the  larvv  rj,  Cod.  dc  compens* 

IL  If  you  had  againfl  m<?  a  claim  of  a  certain  fum  of 
inonej,  from  its  nature  producing  uitcreft,  and  yott  have 
iiiicc  become  iny  debior  of  a  fum  of  money  ;  although  my 
claim  riiouid  not  be  of  a  nature,  like  yours,  to  produce  in- 
tcreit,  yet  my  claim  will  be  holdcn  by  virtue  of  the  fet-off 
to  have  difciiargcd  yours  to  the  amount  due  and  concui*- 
ring,  from  the  day  that  you  become  my  debtor  of  it,  and 
from  that  day  tJie  interell  to  the  amount  due  will  Cv:afe  to 
run.  For  example-  If  vou  were  my  creditor  for  the  fum  of 
one  thoufcind  livres  for  the  price  of  a  piece  of  land  which 
yoa  had  fold  and  dirlivercd  to  me  afnd  you  have  fmce  becoao 
fole  heir  of  Peter  who  owed  me  the  fum  of  eight  \v:n'\t  d 
livres  on  a  loan  ;  from  the  day  that  you  became  lioir  of 
f  etct  and  i&  this  capacity  my  d-jbtor  of  that  fum  of  ei:yUt 
JiUiidred  livres,  that  is  to  fay,  from  the  day  of  the  dcLua 
of  Peter,  y out*  claim  of  one  thoufur.d  livits  is  confidercd 
to  have  been  difchargcd  to  the  amount  of  tlie  faid  fum  of 
eight  hundred  livres,  and  to  cxiftonly  for  the  two  hundred 
livres  remaining  :  aod.  from  that  day  the  interell  will  CLtife 
to  run,  except  upon  the  remaining  fum  of  two  hundred 
livres.  This  is  the  decifion  of  the  conftitution  of  Sep- 
timius  Severus,  reported  by  Ulpian  :  ^tum  alter  aiieripe^ 
cuniam  sin<f  usuris,  alter  usurarl.im  debet ^  const hutum  est  a 
divo  Sezero  ^or»currcnt4s  apud  utrumque  quantitatis  usuras  njn 
esse  pr^standas  /  L.  1 1,  fif.  de  com  pens. 

The  fame  decifion  is  found  in  the  conftitutiq^  of  Alex- 
ander ;  Si  constat  pecuniam  invietm  dcbertj  ipso  jure  pro  soluto 
eompensationem  haberi  oportct  ex  eo  tekiporcy  4X  quo  ab  utraque 
parte  debetur  utique  quoad  concarrejUe^  fionfitate^^  ejusque  sO' 
lius  quoad  amplius  apud  alterum  est  usurg  debcntur ;  L«  4| 
Codm  dm  tit* 

Thiseffect  of  the  fit-oiT  takes  place  only  in  ordinarf 
fet-oSs,  quant'itatts  ccrtte  ac  determinate  ad  ceriam  ac  deter^ 
nhiaiem  quantitatemj  which  are  de  pleivo  fure  :  but  in  fet-offi 
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ivhirh  do  not  take  place  but  fmm  the  day  when  Iher  iv*^ 
pic  i<!ed»  the  intered  ought  not  to  ceafe  to  run  but  from 
tl.ia  day.    For  cxamnlc.    If  you  were  my  creditor  for  the 

*  fum  of  one  thptifand  livrQs,  fqr  the  prict  of  an  cftate  wlikh 
yon  have  fold  me,,  s^nd  which  confcquently  bears  intereft, 
and  you  have  ;)ncc  bccoit>e  :he  only  heir  of  Peter  who  has 
bcc^'ieatUed  to  mc  two  carri.i-^e  horfes  or  the  fum  of  one 

■  thoufand  livres,  at  my  choice ;  tl>c  intcreft  of  the  fum  of 
one  ihoufand  livres  which  I  owe  you^  does  not  ceafe  to  i«n 
from  the  day  of  the  death  of  Peter,  which  is  the  day  when, 
you  ojcome  dc'nor  of  the  Ict^acy  wiiich.  he  bequeathed  la, 
me ;  they  would  ceafc  ouly  from  the  da.y  wheu  I  {hoiijd 
declare  that  I  would  c!ioc>fe  the  fum.  of  one  thoufand  livres 
for  i!»y  lc;;acy ;  it  is  only  fmro  tins  day  that  the  fet-off  i« 
made  of  ihis  fuxa  agiiinll  that  wlucli  I  awe  you^  as  we  ha>e 

•airta:!y  obfcrvcd  Jiij&ra,  is.  593« 

601.  HI.  Although  my  cre^ditor  cannot  be  obliged  to 
receive  in  pi\rt  the  a£iual  payment  which  I  would  raake 
hiu^  supray  n.  478;  yet  if  he  hfis  become  my  debtor  cfa^ 
fum  lefs  than  that  #hich  I  owe  him,  he  i^  obliged  to^fufFtr 
*the  partial  difchai^e  of  his  demand,  whicn  is  made  in  chi:» 
cafe  by  virtue  of  thQ  fet-oiT,  as  1L  rcfults  from,  the  laws 

*  above  adduced.  ' 

60  2.'  IV.  If  I  were  yonr  debtor  for  three  differejit 
caufes,  and  have  fjnce  become  yotir  creditor  of  the  futti  of 
one  thoufand  livi'es,  the  fct-dff  of  the  claim  of  one  tho«- 
Tand  livres  whicti  1  have  acquired  againft  you,  ought  to  be 
made  againftthat  one  of  the  three  debts  from  which  1  have 
the  greatdH  interefi  to  Ijre  difcharj^ed.  The  reafon  is,  that 
as  the  fec^otf  is  ta  the  plaoe  of  payment,  for  the  (krae  rea- 
fon that  in  payments  the  application  is  made  upon  tbat  oufi 
of  the  debts  which  t^e  debtor  has  the  greated.  intercR  to 
dif«liargc,  supray  n.  530,  the  feC-ofT  oug;ht  like  wife  to  be 
made  upon  that  one  of  the  debts  which  he  has  the,  mod  in-i 
•terell  to  difchargct 

rhis  dccifion  obtains *only  when  the  different  debts 
of  which  I  was  your  debtor  have  all  preceded  the  claim 
vhicb  I  have  fmcc  acquired  againtl  you-    But  if  being  you^ 
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fttbtorof  the  fumof  one  thoufand  livrcs,  I  have  Qtic&  become 
vour  crediior  of  the  like  furn,  and  have  fincc  contraclcd 
a  new  debt  towards  you,  although  this  fliould  be  a  debt 
fi-om  which  I  mij»ht  have  more  iniercft  to  be  difchargcd 
ihan  faoro  the  firfl,  yet  you  may  demand  of  me  payment 
of  it,  without  my  being  able  to  oppofe  as  a  fetcff  of  the 
tilaim  1  have  acquired;  this  claim  having  been  eMinguifli- 
cd  as  foon  as  I  had  acquired  it,  by  the  fel-oC  which  is 
made  dijurt^  of  this  cLini  againtt  the  firft  v.hich  you  had 
atgainft  me.  Tindar.  Trad,  dc  comp^Jis.  art.  T^in/.n.  ScUsU 
Mcdiasyp.  2,  ^.  12, 

603.  If  he  wIk>  was  my  creditor  of  a  xrertaio  fiim  of 
money,  Ivas  fmcc  become  my  debtor  of  as  much,  axid  not- 
Avithf*  mding  the  fwt-off  which  has  cxtinguifhcd,  de  pUno 
jure,  iir  rtfpecUve  claims,  1  have  pwd  it  to  him,  I  may 
rec  m  the  fum  w*»ich  I  lavepadd  him,  as  not  due,  by  the 
ac\*ou  which  is  called  cundic  to  iudebiii.  This  is  what  Llpiau 
decides  in  the  jaw  10,  ^.  1,  ?:.  dc  compcns.  Si  quis  a^mpauore 
pouns  sohcrity  cjndic.re  p^t.rit  jiz-Jf  indcifito  ioiutj. 

This  text  proves  very  plearly  tlic  principle  which  we 
hare  eftabliOied,  that  the  feuoff  is  made  of  full  ni;ht,  ai.d 
extinguifties  by  mere  vi*Uic  ol  the  law,  the  rcfpeciivc  dtbis 
of  the  parties,  without  its  being  pleaded  by  either  of  ii*e 
parties  or  pronounced  by  the  judijc  ;  othcrwile  hi  iLi^  in- 
ilance,  in  which,  vh'Ji.  i  i^a.c  paid,  the 'Ict-oiT  li;-^  neither 
been  pleaded  noj*  prououixcd  by  the  judge,  one  could  not 
&y  that  1  Viavc  paid  \vh;U  1  no  longer  owed. 

Hence  arifcs  a  quclliou  which  may  be  put  in  the  foU 
lowing  hypoth.ii..  1  w^^  yoa.  d-blor  Jl  lue  iiun  of  one 
thoul\.nd  livres;  I  have  i-iico  become  the  ouly  l.eir  of 
Pcier,  who  was  your  cicdii^r  of  the  like  fum,  for  the  ic* 
turn  of  a  diulion.  Xotwivhllu.ciu^  ihc  fet-oir  oi  which  I 
could  have  availed  mxTcrlf,  I  lave  pi.id  you  liVis  icn.  ot 
one  thoufand  livres.  After  ^vunls  your -oods  have  Lie.  ac- 
tually fcizcd  by  >oar  cicijiois  and  particularly  tl  olc  \o 
vhom  you  have  fallen  in  debt  by  the  di.inon  you  m;u:e 
with  Peter.     I  oppofe  u-ris  decr^fe  j^'I  dcaiaud  ly  Jt  placed 
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In  the  oi^der  of  a  privileg^e  upon  the  price  of  thefe   goo»^-<. 
for  Ihe  return  of  llie  divifionwhich  you  owed  Peter  to  wlirm 
I  have  fuccecded.    Arc  the  other  creditors  well  grounded 
in  ojjpofing  it?    It  feems  that  they  are  well  grounded  ;    for 
the  demand  of  Pcicr  for  the  return  of  the  divlfion,  has  been 
exiinguillicd  at  the  fame  time  4.hat  1  Aicceeded  to  it,   by 
Vittue  of  the  fet-off  ^\hich  is  made  of  this  claim    which  I 
have  acquired  aguinft  you,  againft  that  of  the  like  furti  of 
one  thoufand  livrcs  which  you  have  againd  me.    The  j?ay- 
ment  which  I  have  fincc  made  you  has  not  power  to  re- 
vive our  refpc-'Aive  claims  which  the  fet-off  has  cxtinguin--- 
c4;  it  can  only  jrive  me  a  fimple  a{i\ion  to  reclaim  the  fuia 
which  Uhave  paid  you,  as  having  been  paid  without  bein^ 
due,  and  tlus  a6\icn  has  no  hypothecation,  or  it  has  at  the 
iJioft  a  fiinple  hypothecation  fi*cm  the  day  of  the  difchargc. 
If  ^t  was  bvfore  a  notary.    It  was  not  in  my  power,  in  pay- 
ing you   voluntarily  a    debt  which  v.as   cxtinj^uilhed    hy 
the  fet-off  of  this  debt   aj^ninft  the  claim  which  I  have  ar- 
qiiiicd  aj^^ainH.  you,  to  revive  my  claim  with  the  hypothe- 
cations that  were  attached  to  it,  to  the  prejudice  of  cre^'i- 
tors  who  have  followed  me,  and  of  the  right  cf  priority  in  the 
hypothecations  which   has  been   acquired  to  them  by  tJ^e 
fet-off  which  has  extii;f;uifhcd  our  reciprocal  claims. 

NotviUif.diiding  ihefc  rcafons  I  think  it  isnecciTavy  to 
ufc  adiilin5\icn  on  this  queflion.  If,  fince  I  have  fuccecd- 
ed to  Peter,  but  before  1  hc-.d  kno\^itdee  that  there  was  in 
this  eftale  a  claim  of  one  tborjjnd  iivrcs  a^rlnft  you,  I 
have  paid  you  the  one  thoufjnd  livres  which  I  owed  you 
myfelf,  I  think  that  in  this  cafe  I  o»::;ht  to  be  pv*^  in  the 
ordvir  of  privilege,  for  the  claim  of  one  tluufand  livrcs 
for  Avhich  I  ha^c  fuccecded  to  Peter,  ar.d  that  we  out^ht  lo 
Jiuli^j  in  this  cafe  that  there  is  not  made  of  it  any  fc:-otV. 
Tlie^eeiron  is,  ihat  as  the  fct-oft'  is  a  iiciion  of  law  wbith 
(lippofcs  that  the  piutics  haVe  rcfpejtivdy  i^uid  ih'.mtllvt^:, 
as  far  as  thev  were  crtditors  and  debtors  at  the  j-ume  time 
of  one^  another,  this  fidion  wiilch  is  eftablidied  in  favor  of 
(he  parties  betwi^cQ  \^hot3  the  f>.t-Qfr  ia  made>  ou^i^t  not 
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« 

to  be  extended  fo  far  as  to  be  prejudicial  to  th-em  and  to 
lead  them  mto  error ;  a  benefit  of  the  law  ou^jtu  n^  ■  .r  to 
become  prejudiLial  to  thofc  to  whom  the  luw  gr^...?  iu 
BentJic.Ai'»i  Ugis  non  debet  «ro'w  captiji>un;»  We  owght  not  then 
to  fuppofc  in  this  cafe  that  there  Lab  bccn  a  ft t  oil";  for  it 
vould  be  prejudicial  to  me,  it  wuulci  lead  me  iiiio  en  or.  It 
wouhl  'nake  mi,  Mitnout  my  luult,  lofe  the  fum  of  one 
thoniuad  livres  i'or  whini  I  had  a  privileged  hypothecation. 
\Vt.  .null  decide  oihervvifc  in  the  cafe  in  which  1  had  not 
paid  you  the  one  ihoufand  livres  which  I  owed  you  myfeli^ 
till  aiier  the  Liv.  utory  of  the  ellate  of  Peter,  which  has 
p^i\en  iK'  knowledge  of  the  claim  which  the  fuccefiion  to 
thi^  .  late  has  given  againll  you.  Nothing  binders  tho 
fur/^  .'Miiou  ill  this  cafe  that  the  fet-off  has  extinguilhcd 
ow:  r'.i'jjeclive  claims.  It  is  not,  in  tliis  cafe  the  law  of  the 
fc'.  w7  \\hich  has  caufed  me  a  prejudice  or  led  me  intocr-  • 
ro«'.  If  I  lofe  the  thoufand  li\4*es  which  I  haye  unadvifedly 
piiid  yoU)  I  oui^ht  not  to  impute  it  to  the  law  of  fet-oH*,  bu^. 
io  myfelf)  who  have  been  willing  to  pay  you  a  debt  which  C 
knew  to  be  difcharged  by  the  fet-oft'.  It  was  not  in  our 
power  to  revive  my  claim  by  this  payment,  in  fraud  of  the 

* 

right  acquired  by  the  creditors  who  followed  me. 

604.  How  ought  we  to  decide  in  the  following  inllance  f 
I  was  your  debtor  of  the  fum  of  one  thoufand  livres.  I  have 
lince  become  your  creditor  of  as  much,  putoj  in  becoming 
the  only  heir  of  Peter,  to  whom  you  owed  the  like  fum. 
ITpon  the  fuit  which  you  have  brought  a  gain  ft  me  for  the 
payment  of  this  fum  of  one  thoufand  livres,  which  I  owed 
you,  having  neglecled  to  oppofe  the  fet-off  of  that  which 
you  owed  me,  I  have  been  condemned  to  pay  you  this  f«4ra 
and  have  paid  it  to  you  in  execution  of  the  judgment* 
Have  I  in  this  cafe  any  recourfe  ?  I  cannot  have,  as  in  the 
preceding  cafe,  the  a6lion  condictio  indelitu  The  law  2,  Cod. 
de  compcn$.j  decides  that  although  I  mip^ht  yet  oppofe  -the 
fet-offofmy  claim  againft  your  proceedings  in  execulioA 
ef  the  judgment,  there  will  be  no  ground  for  the  a611oa 
Vol.  II  Q 
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^ondietio  indehiti ;  becaufe  what  is  paid  in  execution  cf  H 
judgment  cannot  be  regarded  as  paid  without  caufe*  This 
a6lton  cotidictio  indebiti  does  not  take  place  but  when  the 
);>ayment  has  been  made  without  any  caufe,  and  confe- 
^ucnlly  without  a  judgments  PecunU  indMt€  per  ercrrem, 
A'o.v  EX  CAUSA  juDtcAfi  solut^j  ess€  Yepetitiontm  jure  am- 
dicticmis  non  ambigitur*  L*  1,  Cod.  de  cond,  indeb.  Shall  I 
then  in  this  cafe  be  deprived  of  all  remedy  ?  It  muft  be 
faid  that  in  this  cafe,  although,  nccortllng  to  the  fubtilty 
f>fthe  law,  thefet-ofFhas  extinguiftiedcvir  Ts.!":. ♦. :  live  claims 
in  the  fame  inftant  I  fucceeded  to  tii?.^  »  "?c.^  Peter  had 
iigainfl  you,  yet  this  fet-off  ought,  in  Ui.--»  n\\-:\\  re,  to  be 
regarded  as  not  having  taken  place  :  thi.s  -  -jn  o  which 
I  have  fucceeded,  and  the  n6Vion  v/hicl.:  ricv?  from  it, 
ought  to  be  reftored  to  me,  and  I  ought  to  Ic  admitted 
to  bring  futtupon  it* 

The  reafon  is,  ihat  as  this  fw't*off  has  n^>!  had  its  effecl 
with  regard  to  you,  and  relatively  to  the  claim  which 
you  had  againft  me,  by  the  judgment  which  has  been 
rendered  againft  me  for  the  payment  of  this  claim,  equitf 
does  not  permit  it  to  exift  with  regard  to  me,  and  relative- 
ly to  the  claim  which  1  had  on  my  fide  againft  you.  This 
IS  what  Tindanis  decides  very  properly  in  his  treaiife  de 
tompens.^  and  it  is  in  this  fenfe  that  he  explains  the  law  7, 
^.  l,fr.  de  compens,^  which  fays,  Si  rationem  compensaHmis 
Judex  non  fiabueritj  saiva  manet  petitio ;  which  is  to  fay, 
when  the  judge  has  condemned  one  of  the  panics  towards 
the  other,  notwithftanding  the  fet-off  which  had  extinguifh* 
cd  their  reciprocal  claims,  either  bccaufc  it  was  not  plead- 
ed, or  becaufe,  being  pleaded,  tlie  jud  gc  has  omitted  to  pro- 
nounce upon  it,  the  claim  which  the  party  condemned 
had  againft  the  other  is  preferved  to  him,  salva  manet  petitto* 
Lex  cnim^  fays  Tindarus,  hoc  casu  restituit  actionem  percmp- 
fanif  ex  maxima  necessitate^  sictn  facit  in  multis  casibus^  ^qui- 
tate  suggerente.  See  L.  1 ,  in  Jin.  ff,  ad  Velle^an. 

li  my  claim  reftored  to  me  with  the  hypothecation* 
that  were  attached  to  it,  -or  without  them  ?  1  imagine  that 
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it  is  neccflary  in  this  cafe  to  make  a  di(lin£lion.    If  there 
}s  no  room  to  fufpcil  that  it  was  by  collufion  with  you  and 
to  make  you  receive  money  to  tjie  prejudice  of  your  cred- 
itors, that  I  have  not  pleaded  the  fet-off  of  the  claim  which 
I  had  inherited  from.  Peter  againfl  you  ;  puta^  becaufe  I, 
had  no  knowlege  of  it  at  the  time  of  the  judgment ;  the 
death  o(  Peter  being  fcarcely  known  in  public,  or  at  leaft 
no  inventory  having  been  made  of  his  papers,  from  which 
alone  I  could  have  knowlege  of  this  claim ;  in  this  cafe  I 
think  my  claim  ought  to  be  rellored  with  its  hypothecations* 
But  if,   having  already   a  knowlege  of  the  claim  I  had 
againd  you,  i  have  fuffered  myfelf  to  be  condemned  with* 
out  oppoiing  to  you  the  fet-off,  or  if  I  have  only  oppofed  it 
perfunctoricy   without  eflablifhmg'  It,  fo  that  the  judge  hat 
n  t  pronounced  upon  it,  in  this  cafe  my  claim  againfl  you 
will  be  ptefcrved  to  me ;   but  I  fhall  not  be  permitted  to 
cxercife  the  hypothecations  that  were  attached  to  this  claim, 
to  the  prejudice  of  the  creditors  who  followed  me  in  the 
order  of  iiypothecation,  and  by  whom  the  right  of  priority 
of  hypothecation  was  acquired,  as  foon  as  1  fuccecd<:d  ta 
the  claim,  of  Peter,  by  the  fet-off  and  extin6lion  of  our  re- 
ciprocal claims  which  then  took  place  :  equity  does  not 
permit  that  by  a  collufion  with  you  I  fhould  deprive  thofe. 
creditors  of  this  rigkt  which  was  acquired  by  them» 

(S»^" ^'^'^^l53v.>G:»r-. X  ■  m^jf^i 

CHAPTER    V, 

Of  the  extinctijn  of  the  debt  by  confuMon* 

*  VV  E  call  confusion  the  concurrence  in  the  flime 
fiibjedl,  of  two  qualities,  w^hich  mutually  deftroy  each  other. 
That  bf  which  we  mean  to  fpeak  here  is  the  concurrence 
of  the  qualities  of  creditor  and  debtor,  of  the  fame  debt| 
in  the  fame  perfon.  We  Ihall  fee,  I.  in  what  cafes  this  con- 
fufion  takes  place  ;  II.  what  are  its  effe6ls» 

The  Roman  JuriHs  admitted  another  kind  ofcon&i- 
B,  i|i  the.  cafe  in  which  a  ^cuvity  became  heir  to  tb^ 
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£^  x^£  9r-s^    Wc  ibill  £ir  Bodung  of 
ii  ^c -r.    I -.T  ,  ^  ;Jt^— •  trr-iw-  of  it  jz.t'-^  tj^,  2  cfu  ^\* 

^  "•  CcQ.-".  .  1  lii-i*  p:_cr  '^h-a  t'- ;  I  .- *tor  become 
fce  ,:  .'  :  s  dci'.r-  .^:  -i  --^  c«r^,-,  ^L^a  tJie  cicUor  tc- 
c:   '•rrs     r  r  ti  i^  crs—ior.    1"  -  i^    .   =  ic.r  f  jccccds  toaii 

iL  1  -'^.a^^::'  ;<-:4>  ^e<  !Jc-«r  •  T  ":=  i> "  :-r ;  "^  be  •  zus,  ia  this 


^:.-.;t  c-  .  i.%  cc    \,'  . I  lilt  fclc':^!  of  w:...      !..  is  in  his 


•^-s  rji:  -- .r  crti-^.r:    i-.i  r-«  r^^-,:,  til.rr*  the  C€' lor 


-4. 


o^  .-  .i'.  cr^-  tjc  cf  lie  r^-ne  cc  v.  c:'  '-L-cb  hi  '•>  la  1.j-  own 
r  c-:^  :  -t  ^.  -'-    1-=  S:^i  ci:\s  tic  ci-l.ti^s  oi  i-it  creditor 


»>  t^^  de::rr  ir.  f  3C  wJ:ir  lainTs^r  ^hich  rc«dc:>  hi« 
fii^.i  ::7  his  d:'-*.*-  as  when  he  l>^coiii?s  his  uaiT^Hil 
<!--^c  :  or  -ri«^:i  tS-  c-.  n?r  Ticcetti*  ia  anr  manner  to  tbc 
cii:  '  ;>:"  :.ic  cr^i  ijr.  la  all  thelc  caies  -Jie  ^vaSities  o[ 
CT-i.T.r   ^rr,  r  ..<,r  of  thr  &B:e  debl  h^i  pec  to  conctr  :« 

i^c  U:uc  tM".5  kappc&s  al.%  ib':cii  the  f^ne  ?::''» 
brcc-^.,-  b^.r  cf  ;r.c  .r^citor  aai ot  3c  debtor,  or  fucc«-i| 

Ti«  irc^ftizce  of  a  f-cccfTloa  «  ':h  \l\c  bcncEt  OJ  '-^ 
vcxi!c:T*  ooes  soi  c  jcta'c  ahv  c-.i:"^^:;  lor  it  i*  oo*  ®* 
ihc  c  :«.\*  of  ti<>>z.cii  c:  ir.»cr.:irr,  O:*:  the  beocfcuij 
kcxr  xal  tie  e.\i'e  ./.ocr^  ..^  t=c— --•!  as  t-o  di.TcTxai  pcf- 

;•  IS. 

eo:.  *i  is  CI '\ -it  t^-At  br  the  ccTtc'^rrcrcr  cf  ihe^  ^•^ 
njatrirr  q-aal^ilwS  if  c.-^*!kcr  aad  debtor  in  ihr  Ctcic  pc^^ 
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they  mutually  dcltroy  themfclves ;  for  one  cannot  be  cred- 
itor and  debtor  at  the  fame  time ;  om  cannot  be  creditor  of 
one's  leJT  •.  0  or  towards  one's  feif.  From  this  refults 
indipe  *'t'  rue  .;  <iinuion  of  the  debt,  when  there  is  no  other 
debtor ;  for  as  ttierc  cannot  be  a^cot  without  a  debtor,  the 
confuuon  extinguilbing^,  in  th^  perfo'i  who  was  the  only 
debtor,  the  quality  of  debtor,  fiid  there  reniainir..^  .  !• 
qiientU  no  lon^^er  ailebtor,  t  lerc  cu  .  nolongerbe  a  debt.  *  ■.'. 
potest  esse  ahri^aiioy  sine J-'-r.^irnu  otlt^^ata, 

60S.  The  (xun-lion  of  il.^  p/incipM  oM'/n'io  ,  '  .•\ 
is  made  by  the  confufion,  whtu  the  ;  >  t  -i  i,c'.o-  •  .1  ^^ 
of  the  principal  debtor,  aut  vice  i^y  .;,  iiidv.  s  ri.:^.  '  '  : 
the  i-\tinc\ion  of  that  of  the  fccurii-  .  ;  i..  J   ,  ..  i    '  ♦ 

L.  54,  ^.  8-,  L.-  71,  ff.  dt  solut.  The  jv^;.  ti  ...  i:  ,.  / 
tior>«>  of  the  fecurities  are  only  actt.A.:-^.  to  u.c  <;  •     ■:  f/.i 
of  the  principal  debtor.     Fideju^.^or  uraslt:     '*^ 
principalis*    Whence  it  foUo.vs  that  tliey  c:\'Miot  c\I''   •••      •- 
the  principal  oblij^ation  no  lon,'^er  exiUs,  xicrordlii.^  tc  :  1  ^ 
rule  of  law,  $jium  principalis  causa  non  suOsi'^t'tt,  nc  cj  (p.i  .?».-. 
gu^  ssquuntur  hcum  habent ;  L,  129,  V  '»?  ^>    *•'      -^^j-'^'i  ^-1*^; 
this  other,    ®j(x  acrasimum  hcum  obtincnt,  cxti'ij-.nvAur,  cvi:? 
frinopaies   res  p€rcvi;^ix  fucrhit,    L,  2,  tf.  d   ^cc':\  icj. 

Add  that  e  fe  irity  fuppofes  a  princi  )i'  debtor  for 
whom  the  feniiiiy  is  obliged:  whe^jcc  it  follows s  iht^t  v. hen 
b>  mt*aas  of  the  <  onfufior.  there  is  no  longer  a  piinri:  :-.l 
debto'  lor  whom  the  fccnii./  is  obliged,  there  can  n^  I'^r-; 
cr  be  a  fco^T'-V*',  This  is  the  reafon  which  tlie  liw  .'',  \  ], 
ff-  d€  JiS,,  '.  ^'diiCK.'  ■    ^j//j  iicc  reus  est  pro  quo  dc'6'iit, 

^dd  toiib  that  it  is  repugnant  that.  I  fiiould  be  i  ^  .^'- 
ty  for  one  towards  myfclT:  it  is  then  necelTary  thai  tli.  ' 
li.iTii  .';.'■  of  the  fecurity  fliould  extin^ui»l»  i'fclf,  ■'^V*  .'i.? 
pcrluii  for  whom  he  is  obli;^ed  becomes,  by  iV  >  •  .  *  • 
ancj  of  the  faccelTion  to  the  crcrl.tor,  the  fim^  peri  '  ^ 
the  if  towards  whom  the  fccurity  is  oblij^ed  :  I .  /yo^rfj 
idco  I  ariy  quia  pro  eodem  rpv.d  eumdem  d.br  -  •♦ 
This  is  the  reafon  of  the  law  3i,  (.  8,  .v  Aotnt. 

$99.  Contra  vice  verse:,   tlic  exllii^Vf  n   vlic: 


..  *>  - 
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principal  debtor,   out  vt^e  versa.    We  fhall  fay  nothing  of 

it  here,    havinvj  already  li'catcd  of  it  suproy  part.  2  ch.  6,  ^« 
lyCorjIL  6« 

§.  I. 

In  what  cahs  coii/ushn  takes  place, 

606»  Confution  takes  place  when  the  ciiN-iitor  becomes 
heir  to  his  debtor,  out  vice  versa^  when  the  debtor  be- 
comes heir  to  his  creditor.  Tor  as'ilje  heir  fuccccds  to  all 
the  ri/lits,  as  well  active  as  p.vilive,  oi  the  deceafeo,  when 
the  creditor  becomes  heir  of  his  debtor ;  he  becomes,  in  this 
capacity  of  heir,  debtor  of  the  debt  of  whiL.:  he  is  in  his 
own  ris^ht  the  creditor:  and  vice  versa^  when  the  debtor 
becomes  heir  of  his  creditor^  he  becomes,  in  this  capacity 
of  heir,  creditor  of  the  fame  debt  of  whith  he  is  In  his  own 
rii^ht  the  debtor.  In  both  cafes  the  qualities  of  the  creditor, 
and  debtor  of  the  fame  debt  happen  to  concur  in  the  fam^ 
perfun. 

The  fame  thinj^  happens  when  the  creditor  Oicceedh 
to  the  debtor  in  fome  other  manner  which  renders  hina 
liable  for  his  debts,  as  when  he  becomes  his  univcrfsd 
donee  ;  or  when  the  debtor  fucceeds  in  any  manner  to  the 
claim  of  the  creditor.  In  all  thefe  cafes  the  qualities  of 
creditor  and  debtor  of  the  fame  debt  happen  to  concur  \j\ 
Ihe  fame  perfon. 

The  fame  thing  happens  alfo  when  the  fame  pcrfon 
becomes  heir  of  the  creditor  and  of  the  debtor,  or  fuccced^ 
to  both  by  foiue  other  univerfal  title* 

The  acceptance  of  a  fuccelTion  with  the  benefit  of  ia-» 
ventory,  does  not  operate  any  confiifion :  for  it  is  one  of 
the  ejlecls  of  th^bcneiit  of  inventory,  that  the  beneficiapy 
heir  and  the  efiate  fliould  be  regarded  as  two  dilTerent  per- 
f«ns,  and  that  their  refpcclive  vights  be  not  confounded* 

§.  li. 

Of  the  effect  of  con/us ioM» 

607.  Tt  is  evident  that  by  the  concurrence  of  thefe  tw» 
•  contrary  cjualitics  of  creditor  and  debtor  in  the  fame  pcrfop. 
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they  mutually  dcltroy  thcmfclvea ;  for  one  cannot  be  cred- 
itor and  debtor  at  ihc  fame  lime  ;  one;  cannot  be  creditor  of 
onc'.^  K'.  .'.  o  or  towards  one's  fclf.  From  this  refults 
indir^-.  ly  *«iii  '.v^iinctionof  the  delit,  when  there  is  no  other 
debtor;  for  as  thciM  cannot  be  a^eot  without  a  debtor,  the 
confuiion  extinj;uiiliing^,  in  th^  perfo'i  who  was  the  only 
debtor,  the  quality  oi  debtor,  f  ud  there  reniainir«<^  .  !- 
qnentU  no  longer  a  debtor,  t  lerc  cu  .  nolon^^erbe  a  debt.  ,*  ..• 
f*;tcst  esse  obl\';3ti'o^  sine ^'  r.s.,na  otitj^ata* 

603,  The  I  xtiii.-lion  ofiliu  p.»ncipi\l  oM'-^'io         '      -j 
LS  made  by  the  conful'ioni  >YhLn  the  x  .    t   '■■  s^c-  u>      .  -i    ^* 
of  the  principal  de')tor,   aut  vice    :c    .i/,  *:iuv\  ^  u.u 
the  c-amdion  of  that  of  the  fccurii  - ...  i  .  V  >  %  1   •'.  / 

L.  3t,  ^.  a,  L.  71,  ff.  a't  jo/u^  The  ivu*.  lii^  t:  <>  '  .:'..^ 
tio:.'-  of  the  fecurities  are  only  acttJ.r:-}  to  u.e  (r  i  r  ;/« 
of  the  principal  debtor.  Fideju;.\or  uccc.ut  </.  .. 
principalis*  Whence  it  follo'.vs  thut  thcj-  CLi'^not  L\Jr  •^'  •- 
the  principal  obligation  no  lon;^er  exiU^,  acr^u'.ir.i,  t.  >  :. 
rule  of  law,,  ^ium  principalis  causa  ujn  .>l«^  >/*:/.*.  nc  c  q:  it  n:. 
qu^  ssquuntur  hcum  habent  ;  L,  129,  %.  1 ,  ^  </  -c^'J'-^'''  "^'- 
this  other,  ^idt  acce^shnum  hcum  obtincnt^  cxti  :j-'riiur,  c*ir^ 
principalis  res  ptrer^ptiz  fuerint,   L,  2,  tf,  </    *'cc'.:\  teg. 

Add  tVat  e  fe-  irity  fuppofes  a  princi  )ol  debtor  for 
whom  the  feruriiy  15  obliged:  whence  itfoIlo»\s  ih,«t  v  hen 
b\  Tiicans  of  the  <  onfufior*  there  is  no  lon^t^r  a  piinri:  :\ 
dcbto'  lor  whom  the  fccni:./  is  obliged,  there  cpu  i.n  Jor  r- 
cr  be  a  fccT"V*%  This  is  the  realbn  wl.ich  tlie  Ltw  ;^^.,  .  !, 
(T.  de  Jid,j  ',  Milt*.    :    i^^tia  ncc  reus  est  pro  quj  d<b\:t. 

Add  biib  that  it  is  repugnant  that.  I  flioiild  be  .i 
ty  for  one  lo^vards  my  fell':  it  is  then  necefTary  thai  fl. 
lip:.i  .'•,'   of  the  fccurity   fliould  extin^^uini  i'ftdf,  ^^l- 
perl«>rj    for   whom   he  is   obli;.^ed   becoiiios,  \^\  t-^  '        r  ,  * 
aiicj  'if  the  fuccelTion  to  t he  crec!iio:*,  the  f.un2  jm^i? 
the    ..c  towards  whom  the  fccurity  is  obli<;cd  :    1 .  I J ^is sore: 
MJi/   /      u'/-/,   ^ia  pro  eodem  rpvc!  evmdcm  ^.'.5^' 
This  is  the  reafon  of  the  law  34,  ^.  8,  ;.  s-jiut. 

099»  Contra  vice  versj,   the  extiiicVrn   vl  icu 
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•f  the  obligation  of  the  fecurity  by  the  coiiftiiioB>  \rhe»th« 
creditor  becomes  the  lieir  of  the  fecurity,  or  the  iecurity 
becomes  the  heir  of  the  creditor,  does  not  draw  after  it  the 
extia6tion  of  the  principal  obiigatioo.  Si  creditor  Jidejussori 
Flares  fuerity  vel  fidejussor  creditor i^  puto  convenire  confusiotiz 
oUijationis  non  liberari  reum  ^  L*  71,  ff.  ds  fidejussor •  The 
realbn  of  this  difference  is^  that  the  accefibry  obligatioa 
cannot  in  truth  exiit  without  the  principal  oblig^ation,  but 
the  principal  obligait'ton  has  no  need  of  the  acceSbry  obli^> 
tion  in  order  to  exill. 

CDiifunon  diCTcrs  in  this  from  payment.  The  reafoa 
cT  this  tiifference^is,  thtit  payment  makes  the  thing  no 
lon/rr  due }  for  the  thing  ceaies  to  be  due  when,  it  has  been 
jMiv!  by  any  qns.  There  can  ik>  longer  remain  a  debtor, 
"Uhtt:  principal  or  acccliory,  when  there  is  no  longer  znj 
t.Ma^;  i-  f.  \  the  payment  made  by  the  fecurity  ha>i:ing therc< 
foic:  liiade  the  Ihingduc  by  the  fecurity, .which  is  the  f4.rje 
with  that  due  by  the  creditor,  no  longer  due,  and  it  no  longer 
remaining  a  thing  due,  it  is  neceifary  that  the  obligatluft 
of  the  prlncipsd  debtor  (hould'be  extinguifhed,  as  well  a^ 
that  of  tlic  principal  debtor  who  has  paid* 

The  fame  thing^  may  be  faid  of  an  aSlual  releafe,  ol 
fet-oif,  of  novation  and  of  the  other  kinds  of  difchargcs 
which  are  equivalent  to  payment. 

On  the  contrary,  the  confofion  makes  only  the  debtor 
in  whom  is  found  to  concur  the  qualities  of  creditor,  ceafc 
to  be  bound,  becaufe  he  cannot  be  fo  towards  himfclf. 
Personam  eximit  ab  obligatione ;  but  nothing  prevents  the  ob- 
ligation of  the  principal  debtor  from  exifting,  although 
the  fecurity  has  ceafcd  to  be  bound. 

For  the  fame  reafon  when  the  creditor  of  two  debtors 
in  solidum  becomes  heir  of  one  of  them,  the  other  co-debt-« 
or  remains  bound. 

Is  he  for  the  whole  ?  The  law  71,  if-  defidej.^  decides 
that  if  the  two  debtors  in  solidum  were  partners,  this  debt- 
or, who  was  not  in  this  cafe  debtor  of  the  whole,  except 
with  a  remedy  over  ag&inll  the  perfon  with  whom  ccnJa- 


OBLIGATIONS.  115 

fion  is  made,  would  not  remain  bound  but  under  a  deduc- 

ft 

Tlon  of  the  part  for  which  he  would  Hive  had  tJiis  rccourfe 
a;j;aiuft  Iiim  :  it  not  being  juiltLat  ih*j  confuCon  Oiould  de- 
prive hjui  of  this  rccouile. 

In  oat-  jurifprudence,  each  of  the  debtors  nt  soCdum^  al- 
though they  be  not  partners,  having,  on  payment,  a  recourfe 
af;aln(l  the  others  for  their  part,  as  \vc .  Lave  fcen  supra  «. 
^81.,  It  IS  neceiTjiry  to  decide  without  di^lincllon,  that  when 
there  is  made  a  confufiou  of  the  d;;bt  in  the  pcrfon  of  one 
T>r  the  debtors  in  svliduniy  the  other  remains  bound  onlv  un- 
der  a  dedutltion  of  the  part  for  v/hich  he  would  hnve  bad 
recourfe  againft  him  with  whom  the  confuHon  is  made* 
AVe  have  already  fecn,  supra^n.  !27o,  that  when  the  cred- 
itor has  difcharftcdonc  of  the  dihtors  in  solidum^  the  other 
Viould  not  remain  bound  but  under  a  dcduclion  of  the  p2«t 
for  which  he  would  have  had  recouffd  airainil  his  co-debtor 
w.ho  has  been  difcharged  ;  for  the  fame  r.f  jfon,  the  co-debt- 
or of  him  who  has  been  difchargedbv  x\\  -  confufion,  cu^ht 
to  remain  debtor  only  under  a  d^::!". 'liin  of  the  part  for 
which  he  would  have  had  recourfe  a;4;i^tnilhim* 

610.  If  he  who  was  creditor  of  Peter  of  a  certain  fum, 
has  transfennid  to  me  his  claim,  and  before  Peter  has  ac- 
cepted the  transfer  or  1  have  fii^ulaed  it  to  bin,  he  becomes 
heir  of  Peter  who  is  the  debtor,  there  wiil  indeed  be  a  con- 
fufion and  an  extinclion  of  the  debt  of  Peur  which  be  has 
transferred  to  me ;  but  as  he  was,  by  the  transfer  which  he 
made  to  me,  debtor  towards  me  cf  this  claim  which  be 
has  transfen'ed  to  mc,  and  it  is  by  ibe  acrp->Tanr^  which 
he  has  made  of  the  fuccelTion  of  the  debtor,  and  confcqncnt- 
ly  by  his  own  a^,  that  this  claim  which  he  hafl  transfer- 
red to  me  has  been  cxtinjjjuiibed,  he  is  bound  to  render 
me  the  value  of  it :  for  every  debtor  is  bound  to  pay  the 
price  or  the  value  of  the  thing  whirh  he  owed,  when  it  is 
by  his  own  a6t  that  it  has  ccaftd  to  cxill,  as  wc  (hall  fee, 
infroy  rim  625- 

If  the  transfer  had  already  been  accepted  or  fignificd 
▼hen  the  perfon  transferring  fc  mc   became  the  heir  of 
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tluc  to  me,  aithough  it  be  fufccpliblc  of  an  cb!ig;atioh  with  i^* 
gard  to  another. 

There  is  a  firfl  example  of  this  in  the  law  13^#,  ^.  1» 
if;  dc  vei!),  obUg,  You  bound  yburfcif  to  j>ive  me  for  xny 
plantation  a  ri^ht  of  way  over  the  adjoining^  one  :  berio 
this  right  of  way  is  given,  I  fiave  fold  my  land,  vithoi.t 
ceding  to  the  purchafcr  my  claim  for  this  right  of  way. 
This  claim  is  exiin^;;uiihed ;  becaufe  the  ri^ht  of  way,  n  Lit  a 
"Was  the  objedl  of  it,  can  no  longer  be  due  to  -mc,  as  tiu 
right  of  way  can  only  belong  to  the  owner  of  the  iai.d. 

615.  A  fccond  example  is,  when  he  Mho  is  credhiTT 
of  a  determinate  thinjj,  lucrjtivo  tituhy  becomes  owner  of 
it  all  J  liter  at  ho  tiiulo.  The  claim  for  this  thing  is  cxt:n- 
guiilied  in  ihib  cafe.  Omncs  debit  ores  qui  sipccUtn  rx  causa  Jl- 
cratiuu  Ujbcnty  li!)eru!ilar^  qwim  ea  speciii  ex  cjusa  iucrjiz^a 
iidcK^ditjres  pcrscnisset  ;  L-  17,  if.  (/t*  oblig.  isfttct^ 

The  rcafon  is  drawn  from  our  principle.  \^^tien  I 
become  owner'  of  the  thing  that  was  due  mc,  it  can  tiu 
fonger  be  due  nie  ;  for  one  cannot  owe  me  that  which  is 
already  mine :  it  is  repuf^nant  that  one  fhould  be  bound  to 
give  nij  that  which  is  alrcaJy  mine ;  njm  quad  meam  c^i^ 
umpUus  meitm  fieri  nan  palest*  As  there  reiiioins  notUii),^ 
that  may  be  the  objccl  of  the  obli'^jation,  it  cannot  exift. 

Il^ncj  tliii  ruL',  Dux  causx  h:crjtlvj:  in  c^aidiin.  :  ::m  ct 
pcrs^iijm,  cor.c'jrnrc  non  poisunt, 

« 

617.  Inord^r  that  the  debt  may  be  cxtlnguilI,c'U  uhen 
the  creditor  has  beconle  owner  of  Ihe  thing  that  v.'u.s  du^ 
him,  it  is  ncc:;:T.ir/  that  he  fiioulJ  havo  acquired  a  Hill  ai..l 
pertefc  property  in  t!iat  tinng ;  ollicrwifc  the  dclji  exi*!. 
and  the  debtor  ui*  fuls  thing  isbouiid  to  fupply  to  the  irunl- 
ilor  what  is  Waulin..^  for  the  pcrfc  Jiion  of  the  right  of  prop- 
erly which  he  i.as  m  ihe  thing. 

Vo':  exampl-.    If  one  has  bcoueallied  to  me  a  pliMita- 

!i(jii  which   he  knew  did  not  belong  lo  hirn,  and,  fince  L^s 

^cath   and  before  the   difcharge  of  the  legacy,  the  owner 

Tiiade   a  gift  of  it  to  mc,  referving  to  himfelf  a  life  cflaic, 

Ibe  fiiaimlbr  that  plantuliouj  T/hich  I  have  againfl  the  heir 
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of  the  Leftator,  is  not  extingiiiOiedf  although  I  Itave  become  ' 
owner  of  the  thinj;  that  was  due  to  me  ;  becaufe  fometiunfj^ 
is  wanting-  to  the  pct'teilion  of  my  right,  viz.  the  ufe  of  it 
(luring  tl^o  life  of  the  dooor.  1  he  lieir  of  the  teRator  re«  . 
maias  therefore  debtor  of  this  plantation,  in  this  fcnfc  that 
hj  is  bound  to  purclhirc  for  me  the  life  ellate  o(  tlie  donor, 
or  to  pay  me  the  value  of  it. 

If  the  full  property  has  been  p^ivcti  to  mc,  but  the  dona- 
tion IS  liable  to  be- revoked,  puta^  by  the  birth  of  children, 
the  donor  having  none  when  he  made  it,  there  wants  in 
tliis  cafe  fomething  for  the  perfection  of  my  title,  accord- 
in  fj  to  this  rule  :  Non  viJctur  perfect c  cuj usque  id  esscy  quod  ei 
ex  cuUia  i.:ufhrri  potest  ;^  L.  139,  5»  Ij  ff»  de  reg.d.jur*  There- 
fore the  debtor  remains  bound  to  procure  the  land  for  me 
m  cafe  the  donation  which  was  made  to  me  fhould  happen 
afterwards  tp  b.2  revoktid  by  the  birth  of  children* 

618.  It  is  ncceiniry  alfo  that  I  fhould  become  owner  of 
th;  thing  of  which  I  was  creditor,  lucrativa  tituloy  that  mf 
^laim  may  be  extinguiHied.    If  it  were  only  oner oso  tit ulo 
that  I  required  it,  puta^  if  it  were  fold  to  me,  he  who  was 
my  debtor  would  not  be  difcharged  ;  fori  (hall  not  be  holden 
to  have  perfeeUy  acquired  this  thing,  when  I  have  paid* 
any  thing  for  ti>e  acquifition  of  It :    Hactenus  mihi  abesse  res 
vidfftur^  quatenus  sum  pntstaturus ;    L.  34,  ^.  8,  ff.  de  Ugm  !• 
The  claim  which  I  had  for  this  thing  does  not  therefore  ceafe 
%o  exill,  ib  tha(  I  may  demand  to  be  reimburfed  for  whaft 
\  have  paid. 

619,  Finally  that  my  claim  may  be  e::tinguifhcd  when 
I  become  owner,  although  lucrativo  tituloy  otthe  thing  whieb 
was  due  me,  it  is  necefTary  that  my  claim  fhould  have  pro« 
ceeded  likewifjj  a  lucraiivo  ti^ulo ;  for  if  I  were  creditor  abonero' 
so  tituijj  puta^  by  purchafe,  my  claim  would  not  be  exttn- 
guifhed :  ^lum  creditor^  ex  causa  oneroscy  vei  emptor ^  ex  iu^ 
crativ'i  causa  rem  habere  citperh,  nihilominus  integras  acthnes 
retinent ;  Lf  19)  ff.  oblige  ^  ajcU  Adde  L.  13,  §•  15,  if.  de^ 
q^tm  empt^ 

For  example.   If  I  have  purchafed  of  you  an  cftate 
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Vrhich  did  not  belong  to  you,  and  I  have  Unce  become  pnn 
prictor  of  it  by  the  tloiiatiun  or  legacy  ^vkich  haa  beei\ 
Uidde  to  me  of  it  by  the  true  propnclor;  my  claim  refult- 
^itg  irom  the  lale  which  yuu  hav(^  made  to  me  oi  it,  is  not  ex- 
tin  <;uiiiied«  rhc  rcalbu  is,  that  every  debtor  oneroso  tituio, 
lucii  as  is  a  leller,  is  ubiigcd  to  guaranty  the  thing  which 
he  owes,  unci  that  this  i.onhilo  m  the  obiii^ation  which  the 
I'u.ucr  Q.)nUa«.l9,  Uiat  luv  au)ci;  iliould  have  the  thing  in  vir- 
tue ot  the  Talc  whtcii  h.is  bccu  made  to  hi^pi  of  ity  prmtarc 
€iiijj:jri  )€iii  haoere  u^crc  ex  causa  venditionis  ipii  factum  It 
fal^l:c^  that  iilhouid  not  be  in  .virtue  of  the  fale  which  you 
have  luado  to  me,  tiiat  1  Uulu  tiie  thia^,  altliough  I  be  pro- 
prietor oi  ii  otUerwife,  in  order  that  ^lere  mav  be  room  for 
tiic  warraniy. 

.  630.  A  thing  which  is  fo  lo(l  as  that  one  is  ignorant 
where  it  is,  is  little  diHerent  from  that  which  h^s  c«£afed  to 
exiit ;  therefore  when  this  lofs  happens  without  tl^e  fault 
of  the  debtor,  as  wiienj  by  a  violence  which  he  could  not 
reild,  the  thing  which  he  owed  him  ha»  been  carried  away 
by  thieves,  one  knows  not  where^the  ^ebtor  is  difcharged 
tron\  his  obligation  in  the  fame  manner  as  if  the  thing  had 
ceafed  to  extii ;   with  this  difierencei  howeveiTs  that  as  a 

K  ^  •  •■AW  ^       * 

thiug  which  has  ceafed  to  exift  is  not  to  be  revived,  the 
debtor  is  difcharged  from  his  obligation  abfolutelff  wbea 
the  thi^g  has  ceafea  to  exid  \  whereas  when  a  thiAg  is  fo 
loit  as  that  it  may  be  found  again,  the  debtor  i|^  not  dift 
charged  tn  this  cafe  from  his  obligation,  but  wljiile  it  is  \^ 
find  cannot  be  found*     , 

There  remains  one  queillon  on  this  £ubjc^«  Whei^ 
the  debtor  of  a  thiug  certain,  who  is  not  chargeable  lor  ac« 
cidents,  and  who  is  liable  only  for  lolTes  which  fhould  hap- 
pen by  his  fault,  alleciges  that  the  thing  by  him  ^^\t>  hus 
periihed  or  has  br en  loil  without  his  fkult  or  by  accident 
mufl  the  creditor  prove  that  the  lofs  has  happened  by  the 
fault  of  the  debtor,  or  on  the  contrary  inufl  the  debtor 
|>rove  the  accident  by  which  he  pretends  it  was  lofi  \  I  think 
ve  ought  to  decide  that  the  debtor  ^atill  prove  the  acuder/^ 
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}S^%  pMntiff  is  obli,>ed  to  furniih  the  proof  of  what  makes 
(he  fouiKl£.tloii  of  his  dcmancl,  the  flefendant  is  obl%ed  like* 
yf'i£^  to  furniih  lue  proof  of  what  makes  tfie  foundation  of 
hh  defence.  The  creditor  who  deiftands  from  bis  debtoc 
tlio  pav  mcnt  of  the  thing  which  his  debtor  is  bound  to  give 
hrm,  ongiu  to  prove  tl^e  Q]aim  which  makes  the  foundation 
of  his  demand ;  and  he  proves  it  by  producing  the  evidence 
of  his  cleiiB*  The  debtor  w1k>  pleads  for.  his  defence  again fl 
this  demand,  that  he  is  difcharged  from  the  debt  of  this 
thing  by  the  accident  which  has  cauiied  the  lofs.  of  it,  oug^it 
to  prove  the  accidwnt  whicb  makes  the  foundation  of  his 
defence. 

This  is  conformable  to  what  Ulpian  illuH rates  in  the 
law  i9y  'ff.  de  prob.  In  except  ionidus  dicendum  est  re  urn  parti- 
h'ds  actor  is  fungi  oportercy  ipsumque  exceptionem  veiut  intent  19^ 
nem  ifi^tpierej  id  est  probare  debere* 

4  JtricLK  I  Ir 

Wiiai  kinds  of  obligations  are  sut^ject  to  be  extinguished  by  the  eX'f 
tt.iction  oj  t/te  thing  due^  or  wiien  it  can  no  longer  be  due, 

621.  it  is  evidt:iU  Lhkl  the  obii^ations  of  a  thing  certain 
^d  determinate  arc  cxiui^uiiiied  by  the  extin6lion  of  the 
^hing  ceriaia  ana  uvjtci  aiinawc* 

iu  regard  to  oaiif^aiioas  under  an  altemative)  they  are 
Qot  extinguiiued  by  tne  ci^aacliou  oi  one  of  the  two  things 
wni.u  i«re  dua  unucr  a>i  -viteraative ;  but  this  obligatton^ 
\Xi  an  alccmativc  a:^  it  was,  uecumes  determinate  as  to  the 
other  wi^icii  remains,  i  ne  realuii  is,  that  in  the  obliga* 
tion  under  an  aliona'ave  of  t^o  thin^Sf  the  two  things  are 
^ue,  supra^  n,  ^^6  ;  ii  lu^^tices  tnal  luere  ihould  remain  one 
of  them  that  th^re  may  be  a  ming  due>  and  confcqueritly 
^  fufficient  lubjecl  of  the  obiigatiua« 

For  exaaipic.  If  iiaving  two  hor^Sy  you  have  obliged 
yourfeif  to  *j;ive  lue  one  oi  the  two*;  the  death  ot  one  of 
them  docs  not  extinguiih  the  obligation,  and  you  would 
owe  mc  that  which  remainsi  non  jam  alUrnate^  sed  dcterui'- 
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/  It  is  the  faiiie»  if  one  of  the  thiags  which  ute  due  m^ 
n!)tler  an  alternative,  can  no  lon;^er  be  due  to  me>  puta^ 
it*  1  become  i>roprietor  of  it  iucrattvo  tituJo:  the  obligation 
would  continue  for  tbe-other thing  which  remains.  Si  Stich'^ 
tim  out  Pamphiium  ntihi  dtbeasy  ifi  alt<r  ex  its  mfus  sit  /actus 
ex  alta  causoy  reliquus  (Ubetur  mihi  a  U  ;  L*  1 6,  ff.  di?  verb* 
obiig* 

The  principle  which  we  have  edablifi^iCd,  that  the  oh- 

lif^ation  under  an  alternative  is  not  extinguifhed  by  the.ex- 

tiiiclir.n  of  one  of  the  things  which^wcrc  due  under  an  al- 

*f.  nativ  ;,   nor  when  it  can  no  longer  be  due  lo  me,   takes 

'  '  .]y  when  thi^.  happens  while  the  obligation   is  yet 

• '  n:  tive ;  but  if  this  obligation  has  been  detennin- 

»r  tUe  things,  puta^  by  the  offer  which  the  dcbt- 

.   •.  :  d  ,  and  the  arrear  in  which  he  had  put  the  cred- 

..ivlngy   in  this  cafe  it  is  not  to  be  doubted  that 

.  v..(:t  would  be  cxtinguiHied  by  the  extinction  which 

n,  {  cr  I  f  this  thing.  L.  105,  (T.  de  verb*  obligm 

.  ';  ho  f-xtin61ion  of  obligations  by  the  extin6\ion  of 
«    \,  ■'  -r  tl   c,  rr.rnot  happen  to  obligations  of  a  fum  cf 
y,   or  L'/v    ^.jantity,  as  of  a  meafiire  of  grain,  Stc: 
•J  that  of  a  th\r .;  indeterminate,  as  of  a  cow,  of  a  horfe, 
•  ithout  detcrminir?:  what  cow,  what  horfe:   there  cannot 
wL  in  this  cafe  an  exlin5\ion  of  the  thing  c}uc,    as  there 
cannot  be  an  cxiin6\ion  of  what  is  indeterminate  ;  genus 
I  periu     Theivfore  the  law  11,  Cod.    Si  certum  pet,^  dc- 
ciacji  i!.:\t  the  debtor  of  a  fum  of  money  is  not  di(cbarged 
by  the  burning  of  his  cfTedls.     Incenditim  4tre  alUno  non  ex- 
vii  debitorem :  for  the  money  and  his  othjcr  efiedts    which 
hcive  perifhed  by  the  fire,   are  not  the  thing  which  he  owed  ; 
it  is  a  fum  of  money,   which  being  indeterminate   can-. 
not  perifh.     But  if  the  indeterminate  obligation  was  deter- 
ir.med  to  an  obligation  of  athirg  certair,  by  the  offer  which 
the  H  -^tr-  nvi  Tvanc  of  it,  and  the  arrear  in  whirh  he  had 
put  the  crciliior  of  jerciving,   it  is  not  to  be  doubled  thai 
this  oblifi^aMon  would  become  from  that  time  fubje6l  to  \)^ 
exlinguilhed,   by  the  extin6lion  of  the  thing  which   ha^ 
been  oifered* 


O  B  L  1  G  A  T  t  O  N  S.  leV 

6^J.  When  the  obligation  is  not  abfolufcly  in<3cfcnr.i- 
Ifiiate^and  is  or  a  thing  Lldeicnaiaale  indeed,  but  which  makes 
part  of  an  indctcrm'tuAte  number  of  certain  things  it  ma/ 
he  extiugutihed  by  tlic  cxtiik^lioii  of  ftll  thcfe  things. 

For  example.  If  one  owes  me  a  tun  of  tlic  tdi.itf  n*/i.r/» 
he  has  in  a  c<:rtuin  hjiue^  and  he  has  a  hundred  in  this  houfe; 
vhilc  tlicre  rv-»maiiis  one  6f  them,  his  ob'^ution  will  con- 
tinue :  but  if  none  of  thsai  remains,  p'^a^  if  an  inundation 
)kias  carried  them  a!)  au  jjr,  the  obti^tlon  will  be  cxtinguifbcd. 

This  dcciaoa  tj.L.:$  place  when  the  terms  of  the  obli- 
fration  arc  ro!lriJliv\;,  and  limit  tlie  ohri'^atlon  to  this  luim- 
bjr  of  things ;  it  wo'iIJ  be  oth-jrwifc  if  the  terms  were  only 
djmonflr-ii:Vo.  F;^r  example.  If  one  ha ! '-.bii^ed  himfelF 
to  furt^lili  niJ  u  tun  of-wine»  to  be  taken  from  those  of  his 
cellar  \  allhoiii^h  every  tun  which  were  in  the  cellar  of  tim 
dc.'>roi%  m^iy  have  poaihed  by  accident,  the  obli (Ration  wciiM 
iK)t  be  eKtin^^ui-licd  :  Lccaufc  it  is  not  limited  to  thofe  tuns 
%\i\v  which  WeiM  in  the  cel!ar  of  the  debtor.  'J'hcfe  terms 
tj  be  tuhn^  art:  n')t  rellrictive,  thev  are  oti)^  deraondra- 
tivi* ;  thev  onlv  (lcrj;^nite  unde  johetur  :  they  do  not  rehire 
to  ih'i  difpafition,  ihcy  do  not  rcftiainit;  they  concern 
orjy  its  execution.  S^;;  *a  Paiukct.   Justinian*  ttU  de  c^hu,  G/ 

Article  TIU 

What  extinctions  of '.lie  thing  due ,extin^Lh.  tfie  de'it  ;  v;hen 
ahd  a^dliut  wlum  ii  is  j)jrjtciuated  nat'uitlista.iJiAj  this  exiiuc' 
<ii>n* 

C34.  The  extin<Slaott  of  the  thing  due  extin.d^uiTiCS  the 
<lJ)t,  whe!t  tlie  liiinj^  is  totally  de^royed ;  ifMierc  remains 
auv  i>art  of  it,  the  debt  continues  at  Icafl  lor  what  ix*main;ri 
For  cxaiiiple.  If  I  were  creditor  of  a  herdof  citilc  wliic'i 
Las  bec»i  fuld  or  bequ^^aihcdto  me,  an:l  one  only  of  tht'Ti  re- 
mains,   the   others  Imvlnj^  perifhcd  by  mortalk  y  ;   or  \i  t 

iver;;  creditor  of  a  houfe  which  has  fince  Jicen  burnt  ;  the 

* 

debt  oflhe  liei'J  \/o«iM  continue  as  to  t-ic  one  of  them  which 
ibould  rem.an^  uad  like  wife  the  debt  of  tbe  houfe  would,  con- 
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ttnue  as  to  the  ground  on  which  it  ftood,  and  the  materiaU 
which  Q^uld  remain. 

625-  In  order  that  the  extin6lion  of  the  thing  due  may 
cKlinguiihthc  debt,  it  is  necelTary  alfo  that  it  happen  with, 
out  the  a£l  or  fault  of  the  debtor,  and  before  he  has  been 
put  in  arrean 

If  the  lora  of  the  thing  dii'e  happens  by  the  a6l  of  the 
debtor,  it  is  evident  that  the  obligation  ought  not  to  be  c:;- 
ti.iguiihed,  and  that  it  muft  be  converted  into  an  ohlij^alon 
of  the  price  of  this  thing ;  for  the  debtor  cannot  by  his  on 
Tit\  difcharge  hlYnlelf  from  his  obligation,  and  mukt  Li. 
creditor  lofe  his  claim* 

This  dtciiion  takes  place  even  when  ihp  debior  Uc 
dedroyed  the  thing  before  he  knew  tiiai  he  was  dcuior  of  ii. 
L.  ^,  FT.  ^  verdi  ooiign 

&36«  If  tiie  lofs  of  the  thing  due  has  happened  not  ^r^. 
tifely  by  the  acl  of  the  debtor,  but  by  his  fault,  btcuiJch; 
has  not  taken  the  care  which  he  ought  to  have  taken,  i!4 
debt  is  not  extinguilhed,  and  it  is  convci-ted  like  wife  m 
an  obligatibn  of  the  price  of  the  things 

We  cdnfidcr  in  this  relpc5^  ihe  fault  of  the  debtof('' 
f^rently  accordin;^  to  the  ditl'ercnt  ndture  ofthecontu:. 
from  whichthc  obligation  a^ifcs,  suprc^  w.  \\2* 

627.  In  fine  the  Ufi  ef  the  thiiv^  due  does  not  exv 
guifii  the  obligation,  v>hen  it  has  happened  fince  the  tk.'.' 
has  been  put  in  arrear  to  give  it-    L.  82,  ff.  de  verb.  obli^> 

According  to  our  law  a  debtor  is  put  in  arrear,  tlu.. 
by  the  command  which  is  fervcd  upon  htm,  when  the  v.. 
of  the  claim  is  with  execution,  or  by  the  fiitiple  dtn.-^. 
made  when  the  title  is  not  with  execution* 

In  order  that  the  lofs  of  the  thing  due,  happening  f^icr 
the  debtor  was  in  arrea¥,  may  cxtinguifh  the  obligatic  ..  'i 
is  neceffary,  I.  that  it  {hould  happen  whilfl  he  flill  co:.:. 
ues  in  iirrear:  for  if  he  had  ceafed  to  be  in  arrear  by  ..* 
tual  offers  made  to  the  creditor,  v.  l.trebv  he  would  i-i 
put  the  creditor  himfclf  in  arrear  to  receive,  or  by  fujj 
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a^t«ement  betwixt  the  credit6r  And  debtort  the  lofa  of  the 
thin^  due,  happening  fince  the  debtor  had  ceafed  to  be  in 
arrear,  would  extlnguilh  the  obligation*  Tl^e  arrear  of  the 
debtor,  ceafing  to  exill,  can  no  longer  have  the  effecl  to 
perpetuate  the  obligation,  notwithflanding  the  extincUon  of 
the  thing  due«  L.  9 1,  §•  3,  ff«  (f^  verd,  oblig, 

638.  That  the  lofs  of  the  thing  due,  happening  ^nce 
the  arrear  of  the  debtor,  may  not  extinguifn  the  debt,  it 
is  neceflary,  IL  that  the  thing  might  not  equally  have  per- 
ilhed  with  the  creditor,  if  it  haH  been  delivered  to  him  at 
thetimv  of  the  demand.  L.  47,  §./n.  de  Ug»  )•  L.  14,  ^.  1, 
if.  depos^i  L.  12,  ^.  4,  if.  ad  exhib^;  L.  15,  ^.  5,  R,  de  rti 
vind*  For  the  arrear  of  the  debtor  perpetuates  the  debt, 
notwithflanding  the  extin6lion  of  the  thing  due,  only  by 
way  of  elaraages.    If  the   creditor  has  not  itiflered  from  the  * 

delay  of  the  debtor,  damages  are  not  due  him  :  it  i:i  evidefit 
that  he  h<is  not  fuflfered,  if  the  thing  would  equally  have  ps- 
rithed  with  him. 

It  is  eafily  prefumed  that  the  thing  would  not  equally 
have  pcrilhed  with  the  creditor,  if  the  creditor  was  a  mer- 
chant who  bought  it  to  fell  ag^ain.  * 

If  the  thing  pcrifiicd  by  fire  in  the  houfc  of  the  debtor, 
it  is  evident  that  it  would  not  have  periihed  if  it  had  been 
delivered  to  the  creditor. 

No  enquiry  is. made  whether  the  thing  would  equally 
have  perifhed  with  the  creditor,  in  regard  to  the  reflitution 
of  things  due  from  thofe  who  Hole  or  took  them  by  vio- 
lence ;  they  are  bound  without  diftinclion  for  llie  price  of 
the  thing,  when  it  has  perifiied  in  their  hands.  L-^n.  fl*.  ilc 
condm  furt*  L.  19,  if.  de  vi  l3*  vi  arm,  quod  ita  reccptum  oilio 
furti  l^  violentia.  Note  alfo,  in  regard  to  thofe  pcrfons,  that 
they  arc  coniidered  m  arrear  from  the  day  of  tlie  theft  or 
taking,  without  the  neceflity  of  any  previous  demand. 

629.  When  the  thing  due  has  perifhed  by  the  acl  or  j 

fault  of  the  principal  debtor  or  tince  his  arrear,  the  dcl>t 
of  the  priae  of  this  thing  exids  not  only  againll  him  and 
.  V#L  II.  %  S 
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^)us  heirS)  but  even  againft  his  fecurxties,  and  in  generd[<t^ 
'gunft  all  thofe  Vho  have  acceded  to  his  obligation*  L*  9  k, 
'^.  4,   5,  ff.   (k  verh.  Mig.  L.  58,  ^  1,  ff.  dejidejus.  L.  24^ 
""^  I  y  ff*  (/e^  u^ur.    Paul  gives  this  reafon  for  it :  ^tq  m  ivteaa 
*^ausam  spepondtrunt*  ^  The  fecarities^  in4>ecoflning  for  the 
pfincipal  debtor  fecuritit^s  for  the  principal  obligation  to 
'^▼e  the  thing,  are  confidered  to  have  likewife  become  fe- 
curities  for  the  fecondary  obligation  which  refults  firom  the 
principal  obligation,  fuch  as  that  of  keeping  the  thing  'with 
proper  care  until  the  delivery,  and  generally  to  ufegood 
faith  and  dne  fidelity  in  the  performance  of  the  principal 
*  obligation ;   they  cfthnot  be  difcharged  from  their  obliga- 
tion by  the  lofs  of  the  thing,  when  this  4ofs  happened  bf 
the  £aultof  the  principal  debtor,  or  fince  he  was  in  arrear; 
while  being,  at  we  have  laid,  fecurities  for  the  care  wbick 
'he  was  to  take  in  the  keeping  of  the  thing>  and  of  the  fi- 
delity with  which  he  was  to  ^perform  his  obligation,  they 
'tee  anfwerable  for  the  fault  through  which  this  debtor  has 
'fuffered  the  thing  to  perifh,  and  for  the  unjuft  delay  by 
which  he  has  contravened  the  fidelity  which  he  ought  tg 
4wive  ufed  in  the  perfofroance  of  his  obligation* 

Thefe  principles  appear  contrary  to  *the  rule  of  laiTj 
^iUliicuique  sua  mora  noceU  L«  173,  ^.  ^2,  ^.  de  reg.  jur ;  for  i: 
'feems  to  follow  from  this  rule  that  the  delay  of  the  prina- 
pal  debtor  can  only  pi^cjudice  him  and  not  the  fecurities. 
Cujas  and  the  bther  Commentators  rec<mcile  this  rule  wiih 
our  principles  by  this  dillin6lion  :  the  delay  of  the  princr« 
pal  debtor  caimot  it  is  true  prejudice  his  fecurities  fo  as 
to  add  to  their  bbligation  ;  non  nocct  ad  augendam  oifligcth- 
fitfm.xFdr  example*  tn  debts  of  a  fum  of  money,  the  arrei: 
of  the  debtor  cannot  prejudice  the  fecurities  who  are  only 
bound  for  a  certain  determinate  Turn,  fo  ai»  to  render  theni 
liable  for  the  damages  which  become  due  by  this  debtw 
from  the  day  he  becomes  in  arrear  ;  for  thfc  delay  oftk 
debtor  does  not  prejudice  the  fecurities  ad  augendam  eonm 
cbligationem :  it  cannot  then  bind  for  tlie  damagfes  thefe  fe- 
curities, who  are  bound  only  for  the  principal  fum.  This 
^  the  cafe  of  the  ^aw  173.   But  ia  dibts  of  a  thing  tertajn, 
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tbearrear  of  the  debtor  mtfy  prejudice  the  fecuriiies  whofo 
ikcuritifhip  is  unlimited,  fo  as  to  perpetuate,  their  obliga* 
tioo»  and  to  prevent  them  from -being  diicharged  by  the 
l0fs  of  the  thing,  happemag  ^tiCfi  th^arreafr  n^n  nocet  ed. 
augtndant  MigattMMmy  sed  nocct  ad  perpetuandam  oUigatienejU^ 

630.  Contra,  vice  versa,  if  the.  thing  has  perilhed  hf 
the  %.€i  or  fault  of  the  fecurity,  or  fince  he  has  been  put  in 
arreur,  the  fecurity  ;ilone  will  remain  bound  for  the  price 
of  the  thing:  the  prlucipal  dtbtor  will  be  difcharged  by* 
the  cxtin5tion  o**  t!ie  thing  ;  L.  22,  ^^Jn.  fH  de  usur.;  L. 
49,  de  verb,  obltr.  Tht?  T;ra.ron  of  this  difference  is,  that 
the  fecurity  is  iti('n?c4  bound  for  t!ie  principal  debtor;  but 
the  {principal  debtor  is  not  bound  for  the  fecurity  ;  And  con'* 
ftquently  he  cannot  be  holden  to  the  obligation  which  tfae^ 
^curity  has  contra6\ed  by  his  own  a6l,  by  his  fauh  or  arrears 

631.  If  the  thing  due  has  perilhed  by  the  a^  or.  fault 
of  one  of  the  co-debtors  in  soli Juntj.  or  fince  his  arrear,  the 
o%her  co-debtors  will- be  bound  therefor;  L*  18,  ff.  de 
duobus  rets.  See  what  we  liave  (aid  in  treating  of  obligationa^ 
fit  solidunty  supra  n.  ^^S^^ 

If  the  thing  had  periftied  by  the;  a6l  or  by  the  Ciult  of) 
one  of  the  he'rs  of  the  debtor,  or  fince  his  arrear,  his  co«. 
debtors  will  njc  be  bound  therefor  ;  L.  48.  ^.  1>  ff.  de  leg,  1  r 
for  although,  as  holding  the  edate,.  jthey  are  bound  witH 
hypothecation  for  the  whole  debt,  they  are  perfbnally  boun4 
each  only  for  their  parts;  they  are  not  between  themfelvcs. 
debtors  in  soUJuniy   they  are  not  bound  one.  fur  the  other*- 

632.  The  principle  which  we  have  eftablKhcd).  that 
the  debtor  of  a  thing  certain  is  difcharged  fromjiis  obliga* 
lion  when  the  thing  has  perilhed  without  his  a6l  or  faultj^ 
and  before  he  has  been  put  in  arrear,  receives  an  excep- 
tion in  the  cafe  in  which  the  debtor  makes  himfelf  by  a. 
particular  claufe  of  the  contract  li^^ie.for  the  rifque  of  aic* 
cidents.  For  example.  If  I  have  gmn  a  (tone  to  a  lapidsc* 
ry  to  cut,  and  it  be  broken  without  any  fault  of  the  work- 
man, but  by  the  def&6l  of  the  thing  itfelf ;  although  rcgu- 
^afly  this  bfS|  which  has  happ^ed  without  bis  fault  andJk|L 
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a^fort  of  accident,  buightto  dticharge  him  from  the  obliga* 
lion  vhich  he  kas  contracled  to  rellore  to  me  this  iiane>  yet 
If  by  a  i^irticttlar  claufe .  m  our  bargain^  he  has  charged 
himfeif  with  tUis  vifi^ue,  he  \viil  i\*jl  be  difcharged»  he 
w[\i  be  l)Ound  to  pay  me  the  price  of  this  (lone.  It  is  the 
f^me  of  the  law  l^,  ^*  5,  if.  focat^  Thefe  agreements,  by 
which  a  debtor  charges  himfeif  with  accidentSi  have  no« 
thing  contrary  to  the  equity  which  ought  to  reign  in  con- 
trac\8>  efpecially  when  the  debtor  who  charges  himfeif 
"With  this  rif(|ae9  receives  from  the  other  party  fomething 
equivalent  to  the  ellimaiion  of  the  rifque  with  which  he 
charges  himfeif;  for  tliefe  rilc^ues  are  fomething  apprecia- 
ble. For  e:c ample*  In  the  inil&uce  jufl  propofcd,  the  la- 
pidary who  has  taken  on  himfclf  the  rifque  of  the  thing  is 
preliimed  to  be  compeniated  for  it  by  a  price  for  his  work» 
greater  than  it  would  have  been  if  he  had  not  charged  him* 
felf  with  this  rifque. 

Likewife  in  the  contraft  of  loan  to  ufe,  when  the  bor- 
Tower  tf^es  upon  himfeif  the  rifque  of  accidents  ia  regard 
to  the  thing  which  is  lent  him,  as  in  the  indance  of  the 
law  1,  Cod^commod.y  he  is  compenfated  for  this  rifque  uhich 
he  takes  upon  himfclf,  by  the  enjoyment  of  the  thing  which 
the  lender  was  not  obliged  to  lend  him  gratuitouily,  and 
which  he  might  have  hired  to  him« 

In  the  contraQ  of  pledge,  the  creditor  who  takes  ou 
himfeif  the  rifque  of  the  things  given  him  in  pledge,  as  itt 
the  indance  of  the  law  6,  Codm  de  pign.  act,^  is  compeniated 
for  the  rifque  by  the  aflurance  which  he  procures  himfeif; 
the  perfon  giving  the  pledge  being  only  his  debtor,  who 
was  not  obliged  to  give  him  pledges,  was  not  obIigv.'d  to 
procure  it  for  him. 

Even  when  the  debtor  who  has  charged  himfeif  with 
the  rifque  of  accidents,  fliould  not  receive  any  thing  for  tins 
rifque  with  which  he  is  charj^ed ;  if,  in  taking  it  on  himfclf, 
he  iritended  to  cxercife  a  liberality  towards  the  other  party, 
the  claufe  docs  not  contain  in  this  cafe  any  injullice.  If 
Q^  tile  contrary  the  debtor}  not  mtcnding  to  exercife  .anf 
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liberality,  hut  to  receive  as  much  he  gave,  has  ^taken  oi| 
himfelf  the  riique  of  accidents,  the  claufe,  in  fora  coxiscicn^ 
t'i4s^  is  unjud,  when  he  does  not  derive  any  advantage  dum 
the  barg^n,  which  might  be  equivalent  to  this  rifque  witti 
\vhich  he  is  charged:  in  foro  Ugis  he  is  prefumed  to  bQ 
compenfated. 

A  debtor  may  take  on  himfelf  not  only  the  rifqtie  of  A 
certain  kind  of  accidents,  as  in  the  inftance  of  the  law  1 9, 
§.  5>^fr.  locat.y  jufl  mentioned;  he  may  alfo  charge  himfelf 
generally  with  every  accident  by  which  the  thing  may 
|>criib,  as  in  the  inllance  of  the  law  6,  Cod.  dc  pign*  act. 
However  general  the  claufe  may  be,  it  comprehends  thofo 
only  which  may  be  prevented  by  the  parties,  and  not  thofi^ 
vrhlch  they  couid  not  prevent,  and  which  they  could  not 
guard  againll;  arg,  L.  9,  §.  1,  IF.  de  transact*  Guthier,  Tr.  de 
Con.  jur»  §.24,  thinks  that  this  decifion  ought  to  take  place 
even  when  the  claufe  ihouldbe  cxpreiTed  in  thefe  terms,  to  be 
Habit:  Jor  all  accidents^  foreseen  and  unforeseen.  See  our  trea« 
tife  on  the  contradt  of  hire,  part  3,  chm  1,  art*  §•  ^,  whert^ 
yt^  have  treated  at  large  of  all  thefe  claufes* 

A  B  r  ic  tE   IV. 

Whether  the  obligation  which  is  extinguished  by  the  extinction 
of  the  thing  due,  is  so  extirgvished  as  that  it  does  not  con^ 
tinue  for  the  part  which  remains  of  this  things  nor  for  the 
rights  and  acttons*  which  the  debtor  has  in  regard  to  this 

*    thing* 

633.  When  the  extindlion  of  the  thing  due  is  not  a 
total  cxtin£lion,  and  there  remains  fome  part  of  this  thing, 
it  cannot  be  doubted  in  this  cafe  that  the  obligation  conti- 
nues for  the  part  which  remains  of  the  thing  due.  For  ex- 
ample. If  you  were  debtor  to  me  of  a  herd  of  cattle  which 
has  perifhed  by  a  mortality  and  of  which  there  remain# 
but  one  ;  or  if  you  were  debtor  to  me  of  a  houfe  which  has 
been  confumed  by  lightning  ;  it  is  not  to  be  doubted  that 
you  would  continue  towards  me  debtor  of  the  one  which 
remains  of  the  herd,  or  of  the  ground  and  materials  which 
femain  of  the  houfe:   for  the  one  which  remains  of  the 
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that  it  ought  tft  extinguifh  totally^  the  obiigation ;  I  main* 
tain  that  it  ought  to  continue  in  what  remains  of  this  thing. 
It  is  ill  realbning)  and  a  begging  of  the  queftion,  in  thofe 
who  urge  the  reafons  to  doubt,  to  hare  advanced  the  con- 
trary as  a  principle  ;  fmce  it  is  precifcljr  what  is  in  queftion. 
In  finCf  it  iK  faid  that  the  debtor  was  obliged  to  g;ivc  the 
ox  which  was  living  at  the  time  of  the  contrail,  and  that 
-he  is  not  obliged  to  give  the  hide  which  might  remain  af\er 
.the  death  of  the  ox.  I  anfwer,  that  he  is  not  obliged  formd- 
iter  to  give  this  hide  ;  but  he  is  obliged  to  do  fo  impiielu 
isf  cminentcr  s  the  obligation  to  give  a  thing  containiut; 
ftninenter  i^hatever  this  thing  includes  and  contains,  arid 
confequently  whatever  may  remain  of  it,  after  the  extinc- 
tion of  the  thing.  In  regard  to  the  law  49,  ff.  de  leg,  % 
which  they  plead,  by  which  it  is  faid  that  when  the  ox 
which  has  been  bequeathed  to  me  is  dead,  the  legatee  roar 
not  demand  of  it  either  the  hide  or  theHefh,  the  anfwer'i, 
that  we  mull  neceifarily  fuppofe,  in  the  inftance  of  tbis  law, 
the  ox  to  be  dead  before  the  lep:acy  took  cffe6^  and  became 
due,  that  is  to  fay  in  the  life-time  of  the  teilator,  if  abfo- 
lute,  lOr  before  the  accomplifhment  of  the  condtttony-  if  cor.- 
ditional.  For  if  the  ox  was  not  dead  till  after  the  legarv 
took  effe6l  and  became  due,  the  property  having  been 
^ansferred  to  the  legatee,  it  cannot  be  ^oubted  that  ?Ji 
vhlch  fhouM  remain  of  the  oec  would  belong  to  him.  Ac- 
cording to  the  rule  of  law,  meum  est  quad  ex  re  mea  svpcrest; 
ideoque  vindicagi  potest,  L#  49,  §.  1,  ff.  de  ret  vinJ»  In  fi:;>- 
pofmg,  as  It  ought  neceffarily  to  be  fuppofed,  that  the  ox 
died  before  the  legacy  became  due,  nothing  can  he  inferred 
from  this  law  againft  our  decifton  ;  for  if  it  be  decided  hr 
this  law  that  the  legatee  cannot  demand  what  remains  of 
the  ox,  it  is  not  becaufe*  the  death  of  the  ox  has  totally  tx- 
tinguiflied  the  debt:  fince  as  the  ox  was  dead  before  i!  - 
legacy  became  due,  ibis  debt  never  could  be  contra6\e/  ; 
but  it  is  becaufe  the  legac;  could  have  no  effecl,  the  d-.^th 
of  the  tcflator  not  beijig  able  to  confirm  the  legacy  of  ihat 
Avliich  did  not  exift. 
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••  -  •  %      • 

,  The  obligation  e&iils  alfo  after  the  extinclion  of  th5 
thing  due,  in  that  whidi  was  its  ^cceflbry*  .  For  example* 
If  you  were  debtor  to  me  of  a  horfe  and  furi(iture>  and  the.  ' 

horfe  died  fmce  tli*  .contraft,  without  your  fault,  I  am  well 
giounded  in  demanding  the  harnefs'of  this  horfe  which fia» 
remained  with  you.    The  law  2,  if.  dc  pecuU  ie^»j  is  not  con-  * 

trary  to  this  deciiion.    It  is  there  faid,  ^a  accessionum  locum 
*o6tinent  extinguuntur^  quum  principaies  res  perempta  fuerifSim  \ 

.The  anf^^er  is,  that  this  rule  takes  plac^  >irhen  there  has 
been  as  yet  no  obligation  contradled.  This  law  is  in  the 
indance  of  a  Have  who  having  been  bequeathed  with  his 
pecuiium^  died  before  the  legacy  became  du^.  Thfe  ptc^lmm  v 
not  being  bequeathed />c»r  je,  but  as  an  acceflbry  to  the  lega* 
cy  of  the  flave,  and  the  legacy  of  the  flave  having  no  effect', . 
the  whole  lapfed.  In  this  cafe  there  was  yet  ho  obligation 
contracted ;  but  when  once  the  obligation  of  a  thing  witii 
lis  acccifones  has  been  contracted,  the  creditor  having  ac-     ;  , 

Quired  a  right,  j%s  ad  refn,  to  the  accelTories  as  well  as  to 
the  principal  thing,  he  ought  to  rclJJiin  it  cVen  after  the  ' 

extinction  of  tlVe  principal  thing; 

634.  WKen,  without  the  fault  of  the  dcbtoi*,  the  thin^  # 

Which  h*e  owed  has  perlfhed  or  become  not  a  fubjeci  of 
commerce,  or  is  lofl  fo  that  one  does  not  fenow  what  has 
b-jcome  of  it ;  if  the  debtor  has  any  rights  or  a6tlbns  rela- 
,  tive  to  this  thing,  his  obligation  continues  fo  as  to  bind  hini 
to  fubrogatc  his    creditor   to  the    fiiid   rights   or  aflions* 
For  example.     If  you  were  my  debtor  of  a  horfe  which 
without  your  fault  has  been  killed  by  a  third  perfon,  or  has 
been  taken  away  by  violence,  without  its  being  known  what 
has  become  of  tHe  horfe,  you  will  indeed  be  difchargcd 
from  the  obligation   to   deliver  the  horfe  ;  but  you  "vvlll  be 
bound  to  fubrojjate  me  to  the  actions  which  youhav6  agaiiifk 
thofe  who  kilU'd  or  carried  the  horfe  away.     Likewife,  if 
you  were  debtor  to  me  of  a  piece   of  ground  which  has 
iincebeen  taken  for  a  public  fquare,  you  will  bedifchargW 
towards  me  witfe  regard  to  the  ground  ;  but  you  will  be  bound 

Voi.  lU  T 
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to  f abrogate  me  to  the  indemnity  which  rou  haVe  a  rlgft 
to  claim  :  tt  will  remain  with  me  to  profecute  it  at  my  coQ^ 
and  for  my  benefit. 

CHAPTER    VI  I. 

^(y  several  other  ways  in  vfhicji  obligations  are  extinguished* 

'Article  the  first* 
Of  time. 

Vions  ;  thofe  who  bind  themfelves,  bind  forever  tiiemfclm 
\tid  their  heirs,  until  the  perfe6l  performan.ce  of  their  ob- 
ligatiom 

It  may  however  be  validly  agreed  that  one  fliall  be 
bbund  only  until  a  certain  time*  For  example.  1  may  bet 
fecurity  for  ©ne  with  a  claufe  that  I  fhall  not  be  holden  to 
my  fecuritifhip  longer  than  for  three  years. 

By  the  civil  law,  the  agreement  by  which  the  debtor 
llipulated  that  he  fliould  be  bound  only  for  a  certain  time, 
or  until  the  event  of  a  certain  condition,  altliough  valid, 
did  not  however  procilre  at  the  end  of  this  timC)  or  on  the 
happening  of  the  condition,  the  -extinclion  of  the  debt  ds 
jure  ;  but  it  gave  to  the  debtor  a  plea  againfl  the  demand 
of  the  creditor,  exceptionem  pacti.  L.  44,  §.  1,  Sc  2,  ff.de 
oblig*  ts*  act*;  L.[56,  ff.  de  verb*  oblig*  ^  4«  The  reafon  which 
the  jurills  give  for  it  is,  that  obligations  once  contractc ., 
cannot  be  extinguifhed  but  in  tlie  natural  or  lawful  way&in 
which  obligations  are  extinguiflied  ;  and  that  the  lapfeof 
time  or  the  happening  of  a  condition  are  not  fiich  ways  of 
«xtinguifhing  them,  ^ur  law  does  not  admit  of  thefc  fub- 
lilties  and  we  confider  the  debt  cxtinguiDbed  de  jure  by  (he 
expiration  of  the  time  to  which  the  debtor  intended  to  liraii 
his  obligation* 

If  he  who  is  obliged  only  for  a  certain  time  had  been 
*^tin  arrear  of  paying,   by  a  fuit  before  the  expiration  of 
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tlte-timCy  he  would  remain  obliged  for  ever)  at\d  could  nq|^ 
hfi  difcharged  but  by  payment ;  for  the  unjuft  default  wlu«h 
1^  has  made,  ought  not  to  be  profitable  to  him  and  injuri* 
ous  to  the  creditor  ;  L.  59^  L.  5,  mandat.  This  is  conformr 
able  to  this  rule  of  law  :  Omnes  act  tones  qu^  mortc  aut  ten* 
fore  pereunt^  semel  inclus£  judicioj  salvtt  permanent  ^  L>  3^^ 
S*  de  reg*  jur. 

Obferve  that  in  inftrpments  of  writing  which  expreftt 
that  one  of  the  contra6ling  parties  has  bound  himfelf  for  a 
certain  lime,  it  is  necelTary  to  pay-  good  attention  to  what 
\ti%  been  intended  by  the  parties.  For  example.  If  Peter 
has  borrowed  of  you  the  fum  of  one  hundred  Ijvres,  which 
he  bind)  himfelf  to  return  you  on  your  demand,  and  it  is 
•  xpreffed  that  I  become  a  fecurity  for  him  for  this  fum  dur- 
ing the  period  of  three  years  only,  it  is  evident  that  the 
meaning  of  this  ^claufe  is>  that  if  during  the  faid  time  I  have 
m)t  been  put  in  arrear  to  difcharge  this  debt,  T  fhall,  at  the 
end  of  the  faid .  tim^  of  three  years>  be  difcharged  de  jure 
tl^m  my  f jcuritiihip ;  as  the  claufe  in  this  cafe  can  have 
no  other  meaning. .  But  if  in  a  leafe  which  you  have  made 
f9r  the  term  of  fix  years,  it  is  exprelfed  that  I  become  a 
.fecurity  for  the  leffeeffor  the  term  of  six  years  onlfy  this 
would  not  fignify  that  at  the  end  of  fix  years  I  Ihould  be 
difcharged  and  acquitted  from  my  fecunti(hip>.  although 
the  obligations  of  the  leafe  fhould  not  be  difcharged ;  but 
thef^  terms  Ihould  be  underRood  in  this  fenfe,  that  by  the 
precaution  and  although  it  might  not  be  neceifary  to  be  fo 
explicit,  I  meant  thereby  to  declare  that  I  intended. to  be* 
« come  a* fecurity  only  for  the  obligations  of  this  leafe  which 
would  endure  for  fix  years,  and  not  for  the  leafe s  whiqh 
you  might,  after  the  expiration  of  this  time,  renew,  to  thiii^ 
If ITee,  either  exprefsly  or  impliedly. 

A  B  *t  I  c  L  E  \l* , 

Of  resolutive  conditions^ 

636.  In  the  fame  manner  as  one  may  contract  an  ob- 
ligation with  a  claufe  that  it  fliall  endure  only  for  a  certain 
time,  one  may  ajfo  contra-Sl  an  obligation  with  a  claufe^ 
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4hat  it  fkall  endure  only  till  the  event  of  a  certain  cond^ 
lion;  as  when,  in  becoming;  a  fecuriiy  for  Peter,  I  have, 
ftipulated  that  1  would  bind  myfelf  for  him  until  the  return 
of  a  certain  veflcl  in  which  he  has  £t  large  intereft ;  my  ob- 
ligation endures  only  uniil  the  return  of  the  veifel :  the  re- 
turn of  the  veiftl  extinguiihes  it. 

We  callthib  kind  oi  condition  a  refolutive  condition* 
l^eewhat  we  have  laid  suproy  part  2,  ch.  3,  art,  2. 

In  fynallagmatic  contrads,  which  contain  the  recipro- 
cal  engagements  between  each  of  the  coutradling  parties, 
they  ol'ten  put  for  a  rcfjiutivc  condition  of  the  obligation 

"Which  one  of  the  parties  contracts,  tlie  inexecution  of  fonie 

.  .  .  -•  '  • 

^ne  of  the  engagements  of  the  other. 

For  example.    If  I  fell  you  my  wine  with  a  cl^ufe  th^t 
^f  you  do  not  come  to  take  it  away  and  pay  me  in  eight 
^ays,  I  (liall  be  difcharged  from  my  obligation  ;  thi^  is  a 
refolutive  condition. 

According  to  the  rin^}Ucity  of  thefe  principJies,  the 
fingle  lapCe  of  the  tinxe  limited  by  the  contract,  in  which 
you  ougbt  to.fatisfy  the  condition,  when  it  has  palfed  Avith- 
put  )our  having.fatisfied.it,  Qugl\t  to,  extinguiih  and  dif- 
fplve  m^y  engagement  in  all  thefa  and  fimiUr  cafes.  Yet 
in  our  practice,  it  is  ufuaLlo  cite  the  creditor  by  an  officer, 
tp  fatisfy  the  condition,  Qr  appear  before  the  judge  ai^d 
.ihew  cau(e  wjby  the  engagement  Oioyld  not  be  declared  ni^ll 

for  h»8  default  of  liitbfying  ik 

« 

Even  when  we  have  not  expr<e(fed  in  the  agreement  the. 
ihexecution  of  your  engagement,   as  a  refolutive  eonditioi^ 
of  that  which  I  have  contracted  towards  you,    yeftfiis  in- 
<xecution  may  often  operate  the  dilTolution  of  the  bargai(i, 
and  cdnfequcnt],y  the  extinction  of  my  ojjligation.     But  it 
is  neceifary  that  I  ih(;^uld  prpcuri^  th'^s  diifolution  to  be  pro- 
nounced by   ihe  jtidge,  upon  notice  wl^ich  I  ought  to  gi^e^ 
you  to  this  efre6t.     Suppofe  for  example,  that  I  have  fold 
you  my  library  abfolutely  :    if  you  delay  to  pay  me  the  price 
^f  it,  the  inexccutlon  of  the  engaiijement  wJiich  you  have 
contracted  to  pay  me  the  price  ? greed,  vill  ^ive  rocm  ibr 
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|hc  cxtjn6Hon  of  that  which  I  have  contra6led  to  deliver 
fou  my  library.  Bi|t  this  extinction  of  my  engagement  wUl 
lot  be  made  ipso  jure ;  it  will  be  mad^  .  the  fentence  which 
.vill  intervene  upon  tlie  notice  which  i  .!ratl  t^ive  yoN,  lo 
[hew  caufe  why,  on  your  default  in  taking  away  my  library 
md  paying  me  the  price  of  it,  the  bar^uin  Ihould  not  be 
iniiuUcd.  It  is  in  thi^  cafe  at  the  dif(^rcLion  of  the  judge 
o  allow  you  fuch  delay  as  lie  may  think  proper  to  fatisfy 
,'our  obligation,  ^fter  whjcn  1  may  obtain  a  judgement  by 
vhicii  tiivj  diilblution  of  the  bargain  will  be  pronounced  ant^ 
[  be  difcharged  from  my  engagement, 

'Article   II !• 

0/  the  dtath  of  the  creditor  and  of  the  debtor *, 

^.  I# 

General  rules* 

637.  Regularly  claims  are  not  extinguidied  by  the  death 
^f  the  creditor  ;  Co^r  he  ftipuUtes  or  is  preliimed  to  (lipulate 
IS  well  for.  his  heirs  and  o^ior  umverlal  fa'cccifors  as  for 
3imreif« 

TheVeforc  the  claim  by  the  death  of  the  creditor  paffes^ 
x>  his  heirs  who  fuoceed  to  all  his  rights ;,  and  if  he  has  no 
leirs,  the  claim  is  fuppofed  torelide  in  the  vacant  fuccef- 
ion^   which  in  this  rcl'pedt  persons  vicein  sustinet  defunctu 

Likewifey  th;;  obligation  is  not  extinguilhed  by  the  death 
^f-t!i«  debtor;  for  we  are  prefuraed  to  bind  ourfelvei^  as  well 
'<»r  our  heirs  and  all  other  lucceifors  as  for  ourfelves*  Tberer 
ore  when  the  debtor  dies,  the  obligation  paifcs  to  his  heirSy 
who  fucceed,  to  all  lus  rights,  a6\ive  and  paffive  ;  and  if  he 
eave  no  heirs,  it.  r^dcs.  in.  the  yacant  fuccelTion  whicji  ^ 
'eprefents  him.- 

The  principle  that  obligations  paij»  to  the  heirs  of  the 
lebtor,  and  the  rights  whi(:h  refult  therefrom  to  the  heirs 
»f  the  creditor,  applies  not  only  in  regard  to  obligations 
?hich  are  to  give  fomethin.-j,  bnt  alfoto  thole  which  are  to 
k>  fomethin?,  accordincr  to  the  conftitution  of  Juflinian  iu 
he  I4W  13^  Codm  da  conU  is>  comm*  stipuU 
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§.  II.. 

Of  claims  lohich  are  exttnguisJied  by  the  death  of  the  eredlUr^ 

638.  There  are  however  certain -€10111)5  which  are  ex- 
tingMiflied  by  Uic  dt^ath  of  the.  creditor;  fuch  are  thofc 
\r'h.!ch  have  for  theiy  obje6l  fomething  which  is  perfcmalio 
the  creditor  ;  as  if  one  binds,  biinfclf  to  grant  mc  xht  ufcof 
a  certain  book,  as  often  a?  I  (hould  require  it,  or  to  accom* 
par.y  me  in  the  travels  whic^|;  T  fhould  perform;  tlicfe 
lliini^s  which  mafce  the  obje£l  of  ray  claim  being:  perfoaal 
to  ii>f,  my  claim  would  bQ  extinguilhei^by  my  death. 

But  if  on  the, default  of  the  debtor  to -perform  hiscMi- 
Ration.  1  had  obtained  a  judgment  againd  him  for  the<iara- 
ageb,  this  right  to  damages,  into,  which  my  claim  is  con- 
V exited,  would  pafs  to  my  heirs^. 

A  claim  for  the  reparation  of  ?in-  injury  is  extfnguifhf"^ 
alfo  by  the  death  of  the  perlbn  injured^  when  he  has  r.ct, 
during  his  life,  brought  any  fiiit  therefor:  h»  is  prefup^^i' 
in  this  cafe  to  have  remitted  and  pardoned  the  injury;  l* 

)  •>,  fP.  ds  injure 

Annuities  are  alfo  dfcbts  whith  are  cxtinguifhcd  for  the 
■"^iture  by  the  death  of  the  creditor,  when  they  havcbec* 
.onftituted  on  his  life;  but  the  debt  of  arrearages  whid 
.  ive  run  till  the  day  of  his  death,  paffes  to.  his  heirs*. 

§.  I  I  L 

^hich  ore  extinguished  hy  the  death  of  thi  ddAr*, 
-ere  arc  rlfo  fome  debts  which  arc  cxtin?uift- 
vh  of  tiiK  debtor;  fuch  are  thofe  which  M 
1-1  r  IV*  ♦hing-perfonal  to  the  debtor,  as  ^J'*^'' 
.\  :o  i>  ^  •  another  in  the  quality  of  flicphet- 
c:.  .     .  '"    f  ■      mher  quality* 

1'  •  .  -  ?,,     :>  default  of  perfonning  this  kind" 

'  '  ui\.  has  ftiffei-ed  a  judpjment  for  the  daroas;es,  ^^  * 
nb  ;,ation,  v.hich  fnccccds-to  ins  principal  andoiig'"-^*^ 
].:.  :tjon,  ra^CJi  to  his  heirs.- 

Excf  i/ii;g  the  c  ic  of  perfonal  a6ls,  he  who  has  pro- 
mifcd  tQ  do  fometUiag,     nd.  is  dead  without  hatiog  ^^ 


0  ■  n  •  '■; ' 


V''  •:        L> 
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t ,  "ulttough  he  has  not  been  piit  in  arf e.u-  of  lUi  <^  rt,  tranf- 
■n\t»  his  obligation  to  his  hcirs>  who  are  obliged  to  do  nhut 
:l>e  deceafed  was  obliged  to.  do* 

By  the  civU  law,  oblip^atiohs  whlth  arbfe  rx  delicto^  were 
sxtinguifhed,  for  the  moft  part,  by  the  death  of  the  debtor, 
%rhen  the  demand  liad  not  been  brought  to  a  judgment  a- 
gainft  htm  in  hts  -iife-time,  and  they  did  not  pafs  to  his 
Kcirs  ;  except  to  the  amount  of  what  they  had  profited  by 
them  in  their  fucceflion  to  the  deccafed.  They  had  only 
the  a6liDn  which  was  called  condicth  /uriivaj^  fo  demand  the 
thing  {lolen,  which  was  given  again tl  the  b^ir  of  the  thief» 
^ven  when 'the  heir  had  HOt  profiled  hy  it*  L*  19,  ff.  de 
€ondm  fitrtm 

The  prihciples  of  the  canon  law  are  different.     It  is 
only  the  penalty  due  for  the  trefpals,  which  is  extin^uilhed 
by  the  death  of  him  who  has  committed  it;  but  the  obli- 
-Ration  to  repair  the  injury  which  one  has  committed  rx  de* 
licto^  paiTes  to  his  heirs.     This  is  the  deciFion  oicap,  Jtn. 
<le  sepult,  and  of  cap.  5,  10,  de  ra/)!.    We  have  on  this  point 
-preferred,  as  moft  equitable,  the  principles  of  the  canon 
l;iw,  to  thofe  of  the  civil  law;  and  in  our  practice  althoup:h 
the  heii*s  of  him  who  has  commiued  a  tort  have  not  pro« 
fited  by  it,   they  are  liable  for  the  damages  due  to  him  to«- 
wards  whom  it  has  been  committed ;  even  when  he  had  not 
brought  his  action  again  ft  the  deceafed.    This  is  attefted 
hy  J.  Fab^  upon  the  Inst  it,  tit^  de  act.  ^,  p^naUsj  and  by 
d'Argentre,  art,  189,  of  the  cuftom  of  Brittany/ 

C?HAPTER     VIIl. 

Of  pitas  in  har  and  prescriptions  against  claims* 

ARricLK  rHE  FissY, 

Xseneral  principles  on  picas  in  ba*-  and  prescription^* 

'  XT  LEAS  in  bar  againft  claims,  are  pleas  (hewing 
certain  caufes  which  prevent  the  creditor  from  being  h^afd 
in  court  to  make  his  demand* 
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The  firA  kind  of  pleas  in  bar  is  the  authority  ot  iSt 
thing  judged}  rei  judicata.    When  a  debtor  has  had  a  judg- 
tnent  againfl  the  complaint  of  the  creditor,   there  rcfuUs 
from  this  judgment  a  piealnbar  againft  the  creditor,  whirli 
difables  him  from  fuing  for  the  debt ;  unlefs  he  caufes  the 
judgment  to  be  fet  afide  by  a  writ  of  error  or  apgealt  m  hea 
the  judgment  has  not  yet  had  the  force  of  the  thijig;  jud(^- 
ed  :  or,  when  it  has  acquired  the  force  of  the  thing  jud.gcd, 
by  having  it  revoked  in  the  tribunal  of  errors,^  if  the  csf: 
be  fuch  as  that  it  could  be  brought  there*     With  regard 
to  cafes  in  which  a  judgment   is  yrefumed  to  hare  obtained 
the  force  of  the  thing  judged,  and  as  to  cafes  in    which 
judgments  which  have  obtained  the  force  of  the  thing  jud.^- 
cd,   may  be  fet  aQde  by  the  tribunal  of  errors,    fee  the  or- 
dinance of  1667,  t,  ir,  an,  5,  ^  /.  35*     This  plea  in  burls 
called  in  the  civil  law  except  to  ret  judkattt^  on  which  fee  thj 
the  Digefl,  tit,  de  cxccp,  ret  Jud, 

A  fccond  plea  in  bar  is  that  which  refults  from  the 
decifory  oath  of  the  debtor  who  has  fworn  that  he  owed  n«j- 
thiug,  when  this  oath  was  deferred  to  him  by  the  creditor. 
There  refults  from  this  oath  a  plea  in  bar  called  exctp-.i? 
jur'tsjurandiy  which  prevents  the  creditor  from  being  re- 
ceived to  profecute  his  demaniU  nolwithllanding  any  proof 
he  may  have  obtained  lince.  We  will  treat  of  this  dath  /.> 
fra,  part,  4,  cA«  3,  §.8,  uri,  1. 

641.  A  third  plea  in  bar  is  that  which  refults  from  the 
lapfe  of  the  time  within  which  the  law  has  confined  tlie 
duration  of  the  a6\ion  which  refults  from  the  claim.  We 
call  this  kind  of  plea  properly  prescription ;  although  the 
term  prcfcription  b*  a  general  exprefliaii  which  may  alfa 
fuit  all  other  pleas  in  bar. 

Tt  is  of  this  kind  of  picas  in  bar  which  we  fhall  treat  of 
in  the  fequel  of  this  cliapter. 

6i2.  PK*as  in  bar  do  not  extinguifli  the  claim  but  they 
render  it  inefleclual,  in  rei^lering  the  creditor  not  receiva- 
ble to  bring  the  action  which  refults  from  it. 

Bclidcs  thiS|  although  pleas  \vk  bar  do  not  extinguiih 
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\liC  claira  in  ret  yn-itatej  yet  tlicy  caufj  it  to  be  prcrin  \ed 
to  be  extinguished  and  dilchar^cd,  while  ilic  i)ka  in  bar 
exiits. 

Therefore  wlien  the  debtor  has  acquired  a  plea  in  bar 
a.:;:aiiifl  my  claim,  not  only  am  1  iinabie  to  briniv  an  aoUon 
a:};ain4l  him,  I  cannot  even  oppofo  to  him  this  clAim  as  a 
f  jt-oft*  againl  the  claim  whicli  he  may  on  Jiis  part  have  ac- 
quired a;^uinil  me  liuce  the  plea  in  bar  acquired  a^^jlnfl 
mnie;  for  the  plea  in  bar  which  exids  aj;ainfl  my  claim, 
induces  aprefuinpiion  of  the  cx/niwlion  of  my  claiiD* 

But  if  my  debtor  of  a  fum  of  money,  before  the  time 
of  the  profotintion  agaiaft  my  claim  was  accnmpliflied,  and 
confequently  before  the  plea  in  bar  was  acquired,  had  be- 
come my  cfediior  of  a  like  Aim  of  money,  and  aft,erwfird,s, 
fince  the  time  of  the  preuription  againil  my  claim  was  ac- 
co'Tiplilhecl,  flionld  di'mand  the  payment  of  his;  althour^-i 
I  fhould  not  be  reccival>le  to  brin^  an  aQion  ap;ain{l  him  fop 
mine,  I  would  be  reccivMhle  to  oppofe  it  to  hiai  as  afct-off 
againfthis.  This  is  ao'iordin?^  to  this  maxim:  ^ta  tenjpo* 
ralia  sunt  ad  agendum y  per p etna  sunt  ad  excipiendum.  The 
rcafon  is,  that  as  the  fjt-olV  is  made  ipso  Jure,  supra,  n.  5^5, 
froTT^  the  time  that  you  became  my  creditor,  your  vluim, 
and  mine  which  was  not  yet  prel'rnbjd,  \\erc  mutually  dc- 
ftroyed  by  the  fet-olT  and  extiiigu: Died. 

From  the  principle  that  llie  plea  in  bxir  while  it  exiles, 
cavifes  the  claim  to  be  ])rerumed  to  be  extinj^uil.hed,  it  foU 
lows  alfo  that  one  would  iiieflet-lujilly  become  a  fecority  for 
a  claim  whicli  is  already  barred.  A:!d  that  the  fame  pleas 
i::  rem  which  may  be  oppofed  a:r  lind  the  principal  obliga- 
tion by  the  debtor,  may  be  oppofed  b\:  the  fecurity. 

Pleas  in  bar  ou:^lit  to  be  pleaded  by  the  debtor :  the 
judge  cannot  fupply  them. 

They  may  be  waved  by  the  renunciation  which  the 
debtor  makes  of  them  whether  exprefsly,  or  tacitly. 

Thcfc  pleas  in  bar,  bein*^  thus  waved,  cannot  after- 
wards arreft  either  the  execution  or  the  demand.  A  plea 
in  bar  cannot  be  more  cfFeC^ually  waved  than  by  the  pay- 

Voi.  ir.  U 
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iTicnt  \rhidi  the  debtor  makes  of  the  debt.  As  the  plea  lA 
'bar  had  not  extinguilhed  the  dtbi,  it  cannot  b*;  doubted 
tliat  the  payment  would  be  valid.  Yet  if  the  ccbtor  win 
had  paid  the  debt  was  a  minor,  he  might  prouui  c  a  rcftitu- 
tion  again' I  this  payment,  as  alfo  againft  all  other  renun- 
ciations which  he  Ihould  make  of  pleas  in  bur  that  had  been 
acquired  by  him. 

A xricLE  ir. 
Of  the  presc r ipt ion  of  t hir ty  years, 

641u  Regularly  the  adltons  v.  hidi  arife  on  clainis  ougl«t 
to  be  brought  within  the  time  of  thirty  years.  When  the 
creditor  has  fuffered  this  time  to  elapfc  without  bringiir; 
liis  a6lion,  the  debtor  acquires  againd  him  a  prefcription 
which  renders  the  creditor  not  receivable  to  make  his  de- 
inand. 

§.  I. 
On  what  reasons  it  is  founded ^ 

G44.  This  prefcription  is  founded,  I.  on  a  prcfumptirjn 
of  the  payment  or  rclcafe  of  the  debt,  which  relults  frcti 
this  lapfe  of  time ;  as  it  is  not  common  tliat  a  creditor 
(hould  delay  for  fo  confiderable  a  time  to  caufc  himfelf  to  Lc 
paid  what  is  due  him :  and  as  prefumptions  are  derived 
ex  eo  quad  pltrumque  fit  ;  Cujas,  in  parat*  adttit,  de  prod,  ;  tl.c 
laws  have  hence  derived  a  prefumptron  that  the  debt  has 
been  difcharged' or  releafedk 

Befides,  the  care  which  a  debtor  mud  take  to  prcferve 
the  acquittancts  which  are  the  proof  of  the  payment  he  hrs 
made,  ought  not  to  be  necelTaryfor  ever;  and  a  time  fhouM 
Ve  fixed  after  which  he  ihould  not  be  required  to  fhew 
them« 

II.  This  plea  m  bar  is  alfo  eflablifhed  as  a  penalty  f^rr 
the  negligence  of  the  creditor.  The  law  hjivinp:  given  bfm 
a  certain  time  in  wliich  he  mtj^ht  bring  the  aclion  which  is 
given  him  to  caufe  himfelf  to  be  paid,  he  is  not  entitled  to 
be  heard  when  he  has  fuffered  this  time  to  pafs.  i 
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JVherij  and  against  whom  it  runs* 

645.  It  refults  from  what  has  juft  been  faid^  that 
the  time  of  the  prefcriplion  cannot  beg^in  to  run,  but  from 
the  day  *vhen  the  credilor  has  had  power  to  brin;^  his  ac- 
tion ;  for  it  cannot  be  faid  that  he  has  delayed  to  fue  while  he 
>vas  .unable  lo, bring  fuit.  Hence  this  general  maxim  on 
the  fubju  jI  :  Contra  non  valcntem  agere^  nulla  currit  prescript ia. 

Hence  it  follows  that  the  time  of  the  prefcriplion  can- 
iiot  run  while  the  a6lion  is  not  yet  open  and  the  claim   la. 
yet  fufpended  by  a  condition^  Ihc  event  of  which  it  waits. 

Although  the  right  of  the  creditor  be  already  com- 
plete and  the  aclion  has  arifen,  if  tliere  was  a  time  of  pay- 
ment, the  time  of  the  prefcriplion  cannot  begin  to  run  but 
from  the  day  of  the  completion  of  this  time;  bcraufe  the 
creditor  could  not  fooner  crTeclually  demand  it. 

When  a  debt  is  payable  at  feveral  times,  I  fee  no  dif- 
ficulty in  faying  that  the  time  of  the  prefcriplion  begins 
U>  run  from  the  day  o£  the  expiration  of  the  firll  time,  for 
ihc  part  of  the  debt  which  was  payable  at  this  time ;  and 
that  it  docs  not  run  for  t'le  other  parts  till  the  d^y  of  the 
expiration  ot  each  ol'  the  other  times  in  which  they  arc 
payable.  For  example.  Ifyo\i  owed  me  the  fum  of  three 
thrjiifand  livrcs,  payable  in  three  tim^?^,  from  year  to  year, 
of  which  the  firfl  payment  IIiokM  be  to  be  made  on  the  firlV 
of  January,  \7:>5,  the  time  of  the  prcfcription  would  begin 
to  nm  for  the  firll  third  part  of  the  debt  from  the  faid  firft 
of  January,  1735  j  for  the  feconcl  third  part  from  the  firlb 
of  January,  1736;  for  the  lad  third^  part  from  thb  firll  of 
January,  1737:  and  the  debt  wouM  be  barred  for  one  third 
part  in  176S  for  another  third  piirt  in  1766,  and  for  th^ 
remainder  in  1767. 

646.  From  our  principle  that  the  time  of  the  prcfcrip- 
tion  cannot  run  while  the  creditor  has  not  power  to  bring 
fiiit  for  his  diimand,  it  follows  further  ih^it  the  time  of  the 
}u:efcription  cannot  run,  while  the  marriage  continues,  a- 
ga^iUL.the  claims  which  a  feme  covert,  although,  witli-a  f<;^. 
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paratlon  of  property,  has  attain  ft  her  hulband ;  for  beiu^ 
under  his  jiower^  flic  is  during  this  time  j^revenlcd  fronx 
bringing  a  fuit  a^aiuil  hiiti* 

It  is  the  fame  orciaiiTis  and  a6lions  which  fhe  fboiild 
have  agaiu.l  third  pcrluiiS,  il  thel'^  Mii  tl  ptrlV.ns  had  a  re- 
coiirfe  ap;ai:ut  the  hiiCbaiid  to  be  ilifi  ha  ..d  f.cni  ihem  ;  for 
ill  thi<i  calc  the  wife  ij  picfunicd  to  liavo  binn  prevents t!  by 
her  hiiibiind  from  luiii,^  oi  accou.ic  of  the  rccourfc  'wiach 
the  debtor  had  a;;ainn  him.  Lxcfi/UH:  this  caft,  the  time 
of  the  prcioriplion  runs  during  the  time  ol  the  mairiaj^e, 
aguiuii  the  claims  which  the  wife  ha.s  i"  ainft  tiiird  perform. 

The  limp  of  the  prefcripticn  cannol  run  againd  tl.j 
benefi'  iary  heir  for  the  claims  which  l)c  has  againi\  the  hc' 
neficiary  eftatc  ;  for  he  cannot  bring  a  fu'u  «:;ainft  himfelf. 

647.  The  pr;ifcrif)tion  docinotrnn  a^^ainft  minors,  al- 
thoui'h  they  have  a  tutor*  This  is  iiot  bv  the  rule,  c.r.crs 
71011  vulcnUm  agcrcy  non  curr  it  prescript'..  ^  fnce  they  have  a  Ij- 
toi*  who  may  bring  their  actions  for  them.  A  purticul^r 
fdvor,  u h'.ch  this  ac;c  requires,  excepts  minor'^  fimm  the  liir 
of  prefcripfn)!!.  1  he  culloni  of  Paris  and  of  Orleans  h:;': 
ref';uIations  rcfpeiling  it  :  they  except  minors  frqm  the  U^ 
of  prefcrlption,   in  Li\  ing  that  it  runs  againtl/)tTo'c?w^  of  c^\ 

Vv'hen  the  creditor  leaves  heirs  of  v,  horn  fome  aic  «.. 
age  and  others  minors,  if  the  claim  has  for  its  obje6\  fowc- 
thiut;^  divifible  nutura  nut  saltern  inteUectu^  as  if  it  is  a  clair- 
for  a  certain  eilate  ;  the  time  of  the  prefcription  v  Lie . 
docs  not  run  againll  the  minors  for  their  part  of  the  clrair., 
dues  not  ccafc  to  run  ugainil  thofe  of  agcTor  tlieir  part.-. 

But  if  the  claim  is  indivifible,  as  if  I  have  prnnii:V., 
fome  one  to  give  for  the  benefit  of  hishcufc  a  right  ot  wi.*. 
while  o.i'  of  the  lu-irs  11  ould  be  a  minor,  the  lime  of  iK 
prefcription  would  not  run  at  all  even  againft  thofc  of  at  c 
bGcaniV,  as  the  debt  is  ir. divifible,  not  fufcej  til  Ic  of  p;ir.,^ 
it  cannoj;  be  barred  fi-r  part.  It  is  in  tliis  cafe  that  it  .i 
fjiid  that  the  minor  relieves  the  niajor  in  iiiJi'ciduis. 

648.  Another  queftion  is  afl;ed.     Docs  the  time  of  U. 
prefcription  run  aguinfl  idiots  or  perfons  infuDcJ 
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Thefe  perfons  are  either  providejl  with  curators  or  they 
mrc  not.  When  Ihcy  are  not,  they  arc  within  the  rule,  con^ 
tra-n-^n  v..  t^ntenij  i!JL\  ai.d  it  is  not  lo  Lc  doubted  in  this  cafe 
that  the  p li- fori pt ion  could  not  run  ag.iinlt  them.  The 
qv^cition  falls  tht-n.upou  idiots  who  are  proric'ed  with  cura* 
tors.  We  may  fay  in  their  favor,  in  order  to  except  them 
from  the  law  of  prefcripiion,  that  the  law  has  excepted 
minors  from  it,  althuugh  provided  with  tutors:  thcfe  per- 
fons are  commonly  compared  to  minors  j  tlyjy  are  ftill  more 
incapable  tiian  minors  of  watcni.ij,  llie  prelervution  of  their 
property:  their  con^liuon  is  worthy, of  compalfion  and  of 
the  protCvAion  of  thu  laws.  Therefore  it  fcrms  that  the  ex- 
ception from  the  law  of  prcfv-ription,,  which  has  been  grant- 
ed to  minors,  ought  to  be  extended  to  thefe  perfons.  Gate* 
lariy  r*  11,  /•  7,  13,  reports  a  cafe  in  hia  parliament,  in 
II  hich  it  was  fo  adjud;^ed* 

The  reafons  which  may  be  brought  fjr  the  contrary 
opinion  are,  Ihat  the  laws  in  excepting  minors  from  the 
law  of  prefcription,  have  in  this  granted  them  a  privilege  : 
it  is  of  the  nature  of  privileges  granted  to  a  certain  clafs  of 
perfons,  not  to  be  extended  to  others  even  under  the  pre- 
text of  a  parity  of  r^afon.     It  may  even  be  fai  J  that  there 
is  not  here  entirely  a  parity  of  reufon.    Thejaw  could  very 
eafily  except  from  the  prefcription  the  time  of  minority, 
bccaufe  this  time  has  certain  limits  ;  whereas,  as  the  infanity 
of  a  perfon,  continues  commonly  all  his  life,  which  may  go 
to  ".ighty  or  a  hundred  years,  the  prefcription  fo  neceffary 
for  the  tranquillity  of  citizens,  would  often  hi*  arrcfled  dur- 
ing too  long  a  lime,  if  idiots  were  excepted  from  the  law 
of   prefcri,ition.     Add    tbat  minors  bein;^  the  hope  of  the 
ilate,   theie  is   a  reafon  to  aid  them  which  does  not  ope- 
rate in  regard  to  other  perfons.    This  opinion  may  be  ftip- 
ported  by  the  authority  of  the  commentary  upon  the  chap. 
13,  extrtjy  de  prascri'pt.y  which  in  rtpor'iiif;  all  the  cafes  a- 
f^Aind  which  the  prefcription  does  not  run,  does  not  compre- 
hend in  it  idiols  or  perfons    infane.     lirctor.nicr  oixHcnrys^ 
J,  2,  4,  21,  appears  to  incline  to  this  opiaiou* 
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649.  When  a  pcrfon  is  abfei^.t  in  adiflan^  country,  fe^ 
example  in  the  Eaft-Iiidies;  a]t!ioiic;'h  the  perfon  who  had' 
bts  po^ver  of  attorn;;y  in  his  own  co*iiitry  was  dead,  and 
there  was  no  per  fori  who  could  take  c  ire  of  his  aR'airs,  the 
time  of  the  prefcriplio'i  does  neverthrlefs  run  ag:»in(l  him: 
he  is  not  for  this  reafon  within  the  rule,  contra  n-^n  valtr.ttmy 
l^r. :  for  however  diflanl  he  ini^ht  be  it  is  not  impoff.bk 
for  him  to  inform  himfelf  of  the  news  of  his  country,  anl 
to  fen  1  a  power  of  attorney  to  another  perRm  in  the  (lead 
of  him  who  is  dead-    Sec;  Cutefjn^    a^  ab:;vc  cited. 

Circumdances  maKhowever  happen  in  which  a  perf:  r. 
nbfjnt  has  been  under  an  a6lual  difdbility,  and  when  tl  K 
is  evidently  proved,   we  may  aid  him  by  applying  the  n:!t 

contra  nonvalcrAcTfi^^lfc* 

650.  The  time  of  the  prefeription  run*;  ajjainll  an  ef- 
latc,  althoujjh  vacant,  abandoned  and  dcflitute  of  a  curator : 
for  the  creditors  of  this  cfiate,  who  :  re  t'lo*';  v  lio  i'.iive  an  in- 
lereft  in  prcferving  the  rij^li^sof  this  crtaie,  \uu\  it  in  their, 
power  to  name  a  curator  to  Ihiseftate  ;  therefore  they  ccw- 
not  avail  themfelvcsof  the  rule  contra  no^  \^..lerJc:ii,  ts'c, 

Hjnrys  has  thouj^ht  that  the  prelrription  ouf^Ut  not  *  • 
run  ngainll  tlie  rights  of  an  eftu'e  while  the  htir  '^.as  uftt 
the  delay  which  the  ordinance  givfs  l.im  to  dclibfrr/c 
Tliis  oninion  his  not  hal  follower*.  Tiie  heir  diirinrc  ti.is 
lime  had  thf  power,  wiihout  being  bound  thereby,  to  ;.!- 
fume  the  <'|i:ality  of  heir,  to  make  life  of  all  the  cor.ftr- 
va'.ory  >  *)i<iMs  and  to  interrupt  the  pr.fcription  :  he  is  not 
thcrefore  within  the  rule  contra  «?«  va.U'nttm,  is'c* 

651.  rhe  prefcri^ition  tikes  pl.'t.c  eveix  againfl  \h^ 
kind's  farmers,  for  the  claiiiis  de;5e]^. 'lug  on  the  ^  i.ht^ 
wiiich  are  farmed  to  them,  A\  c  cbitA^  that  there  is  no  pre- 
lrription aj^ainft  the  kin^:  for  this  maxim^refatcs  only  to 
the  funds  ofthekmj^'s  domain  wl.ic!>are  imprcfcriptible  ;  h\:\ 
the  cl  ims  of  the  farmers  of  'Jc  k"  t;,  which  concern  t^y 
rights  that  arc  farmed  to  tl.c.u,  are  i.ot  the  funds  of  ;?:- 
lying's  domain:  they  are  o'.dy  ikc  fi.us,  ar.d  the  frutls  •*«•• 
the  property  of  the  farmert.  / 


/ 
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The  king  indeed  ii  not  himfelf  fubjjjSl  to  any  human 
law,  coiifcqucntly  not  to  thatof  prefcription:  but  his  fuT- 
mers  are  fubjecllo  his  Lv  vi,  and  confe^i  lently  to  that  of 
prefcription,  as  well  a^i  to  all  otherj,,  and  they  ought  to 
bring  fuit  for  theii-  demands  wlihin  the  lime- pre fcribed  by 
the  laws* 

652.  The  prcf'M'iption  of  tiSirty  years  does  not  take 
pirice  agiinfl  the  church,  but  only  that  of  foi-;y  years,  6f 
which  wc  ihull  fytixk  iv.fra, 

OhCirve  thai  1:  is  xh(^  church  rather  ^han  the  beneficia- 
ry, which  is  e^emived  fror.)  the  prefcription  ofthirty  vcars. 
1'hcrcfore  this  pr'-^frnptioi  \z  not  reje^-^ed  but  when  it  op- 
erates a^ainR  the  J^round  iifelf  of  the  rl'iim.  But  the  ar- 
re:i''.if);?.s  of  annul •^ij  5  du^  to  the  church,  the  rents,  profits^ 
and  other  like  cl  lim^,  Which  concern  rather  the  pcrfonnl 
a<lvanta^c  of  the  hcncf'(iaf*y  than  (he  church  itielf,  are 
Hibjeclto  the  prefcription  of  thirty  years.  V/henthc  cl.lirch 
iuccceds  to  the  claim  of  an  in  Mvidual,  it  ought  to  make  nfc 
of  the  fame  right  as  thi>  i.rlividual  hid,  for  the  time  the 
claim  belonged  to  him,  according  to  this  rule  :  S^ui  altcrius 
jure  Mtiiur^  eodem  jure  uli  dehct. 

\  he  tim>i  of  the  prtfrripLion  therefore  ought  only  to 
be  augmen't-d  in  proporiion  to  ilie  tinie  wlsich  nuinired 
It)  run  when  the'c'i'r'ch  had  fu'c reeded  to  an  indi vidua!. 
Therefore  as  ten  years  ire  added  to  the  time  of  the  ordi- 
nary prefcription  of  thirty  years,  which  Is  the  third  part  on 
from  the  time  of  the  prclcription  w!ien  it  befxan  to  nui 
againll  the  church  ;  f-)»  when  it  has  begiin  to  run  againfl  an 
individual  to  whom  'lie  church  h.as  lucrcL'de  !,  one  ought 
to  add  to  the  tinivi  ol"  llic  prcfcnp'ioii  the  third  part  on  from 
the  time  \vhich  remained  to  run  when  the  church  fuf^ceed- 
ed  to  this  individual.  Tor  example.  If  fifteen  yearsLhad 
already  run  ag-iinrt:  an  i:ulividui^l  fiiice  t!ic  liuie  of  the  prc- 
Tcriplion  bCj^an  to  run,  it  would  not  lie  necelTary  lo  add  ten 
years  to  Ihe  fifteen  wl-ich  remained  to  run,  but  only  fi\c 
years,  the  third  of  the  fifle^n  v.  hich  rcniaiaed,  and  the  ])rt'- 
fcription  would  bj  a':conipli!hed  at  the  ciid  of  thirly-fiVe 
years. 
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r<Vf  versa,  when  an  indivLdual  has  acquired  a  claim  of 
the  church,  the  individual  ought  to  enjoy,  for  ihc  pad,  the 
privilege  of  the  church  as  to  the  preicription  of  forty  years, 
and  the  time  of -the  prefcription  ought  not  to  l>e  reduced  to 
the  prefcription  of  thirty  years,  except  for  the  future,  i  or 
example.  If  twenty  ytars  had  run  againfl  the  church  "when 
the  individual  acquired  the  claim  of  the  churcli^  the  time 
t>f  twenty,  years  being  but  half  of  that  which  is  ncc«  fTary 
againfl^  the  church,  there  would  be  wanting  for  the  acccm- 
pliihmcnt  of  the  prefcription,  the  other  half  of  the  lime,  in  : 
of  that  which  is  ncccrury  agalnft  tae  church,  but  of  i^a 
which  is  neccilary  a);,ainll  individuals;  that  is  to  fay,  tiieic- 
woulJ  be  wantiir;  tiiicen  years  more.  The  time  of  xht 
prefcription  agaiiill  individuals  being  lefs  by  a  fourth  thaa 
that  of  the  preicription  againfl  the  church,  whdn  an  indi- 
vidual fiicceeds  to  the  church,  we  mud  fubtracl  the  fbunh 
of  the  time  which  would  remain  to  run  ajj^ainfl  the  church. 
If  the  claim  had  always  continued  to  belong  to  it.  There- 
fore in  the  inftance  propofcd,  we  have  lubftra6lcd  five  years 
from  the  ti:ne  of  twenty  which  remained  to  run  againil  thi 
church  when  the  individual  fuccceded  to  the  church. 

Secular  corporations  have  the  fame  privilege  as  the 
church  and  arc  barred  only  by  the  prefcription  of  fortj 
years;    TtOiUon  on  Paris ;   Lemcitre,   Stc. 

§.  I  I  I. 

Of  the  effect  of  the  prescription  of  tJurtyjearSm 

C53.  TheeficCl  of  this  prefcri])ticn  is,   that  vhcn  \*.  \ 
accompiifhed,   the  debtor  ap^alnil  whom  the  creditor  fl^oi  i 
bring  a  f nit  after  Jhe  accomplifliment  of  the  prefcriptitr.,| 
may  in   oppofmg  to  the   creditor  this  prefcription,     cau.* 
him  to  be  declared  not  receivable  in  his  demand. 

*  654.  Mav  the  creditor  however  in  this  cafe  defer  to  \\z 
debtor  the  oath  upon  the  payment?  No:  for  this  fjretrri* - 
tion  is  not  only  eftabiilhcd  upon  the  prefumptionof  payiT<:r1 
♦•"which  refiilts  from  the  lone;  time  which  has  paiTed  ;  i*  ^ 
alfo  ellablilhed  as  a  penalty  for  the  negligence  of  the  ovc  '- 
itor.     The  law  having  limited  the  time  of  the  duration  o1 
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th^  aSUon  which  it  gives,  after  the  expiration  of  this  time,* 
the  creditor  has  indeed  preferred  hi»  claim,  if  it  has  not' 
been  difchai^e4,  but  he  has  no  loiiger  an  a6lion  :  he  has  i\o 
}on^QT  jus  p^rstqtundi  in  judicio  quod  sidi  dcbetury  and  confc*^ 
quently  he  has  no  loof^cr  the  right  to  exact  fro (](i  his  debt- 
or the  oath  which  makes  part  oi'tbis  right  of  aclion. 

655.  The  prefcription,  whether  be^n or  dK^:omplifh-^ 
e<t  agatnd  the  creditor,  takes  effscl  again  (I  his  heira  an.d 
other  fncceHbrs,  whether  by  a  getieral  or  particular 
title,  fo  that  it  AVonld  no  longer  remain  to  them  to  demand 
the  payment  6f  the  daind  bat  for  the  time  which  reAiained 
IV hen  they  fucceeded  to  him;  and  if  it  has  been accompliih- 
ed  againd  the  creditor,  the  fame  plea  in  bar  which  took 
njvice  againft  him,  ought  to  take  place  again  (I  them.  This 
is  evident:  for  being  in  the  rights  of  the  creditor,  holding 
from  him  all  the  rights  which  they  can   have,,  they  cannop 

have  more  than  he  could  have  bad  himfclff   Ixcmo  J)ius  jurh 

'.       ,  * 

til  altum  potest  trcmsjtrre^  ^fc, 

656.  There  is  more  difficulty  in  regiardto  the  fubfli- 
tute.  May  the  time  of  the  prefcription  vi^hich  has  run  b<J- 
fore  the  vefling  of  the  fubftitilion  agajnft  the  heir,  for  a 
claim  of  the  frtcceflion  which  makes  part  of  the  pi  ope rty 
jcomprifed  in  the  fubftitutioa,  after  the  vetting  of  the  fubfli- 
tution,  be  imputed  to  this  fubClitute  ?  The  r<feafon  to  doubt 
«s,  that  this  fublUtute  does  not  hold  his  right.to  the  proper- 
ly fubftitivted,  from  him  who  was  charged  with  the  fublli- 
tution  for  his  benefit,  andagainil  whom  the  time  of  the  pre- 
fcription  has  nm.  Neverthclcfs  it  mud  be  decided  that  the 
prefcription,  whether  commenced  or  accomplilhcd  againfl 
^  the  perfpn  charg^ed,  likewifc  t^ikes  effect  againll  him:  for 
although  the  fubftitute  does  not  hold  bis  I'ijjj'^  fi*^t^  t^^e 
perfon  charged,  but  from  the  teftator  who  has  macle  the 
fubftitution,  yet  this  claim  palTes  from  the  perfon  chafj^td 
to  that  of  the  fuUIlitute ;  and-it  cannot  pafs  but  fuch  as  w. 
is,  and  confequently  barred  by  the  prefcription  in  part  or 
liritirely,  if  h;  was  foin  the  life  of  the  perfon  charged.  Tht 
Vol;  II.  W  ■> 
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^^erftm  charged  having  been  tke  tree  creaitor  tintil  the 
ilig  of  the  fabftitutk>«,  it  is  againd  hhn  that  the  time  of 
the  prefcription  ought  to  run  and  in  fo^lhas  run.  ^he  per* 
fon  charged  vould  not  have  pOTfcr/ar/rntfo,  in  difpofing  <5f 
this  claini)  tranftferring,  hypothecating  it,  to  prejudice 
the  fubflitute:  becaufe  he  cannot  transfer  it  but  as  he  has 
xity  and  confequenily  cum  causa  Jideicammissh  with  theraliarge 
of  the  fubftitution :  but  he  may,  nonfaeiendo^  non  utend^ 
fuffer  the  action  which  refulted  from  this  elaim  to  periCbw 
This  is  the  precide  difpofition  of  the  !aw  70,  §•  fin.  fL  ad 
^FrebciL  Si  temporalis  actio  in  inercditat^  relicta  fuerity  tempui 
quo  hxrts  e^periri  ante  restitutam  h^reditatem  potuit^  dmpuia* 
^itur  ci  cui  restituta  Juerit» 

It  is  true  that  the  law  does  n6t  fpeak  of  a6lions  limit- 
td  to  a  number  of  years,  becaufe  in  the  time  ofthe  jurifti 
from  whom  we  have  this  law,  commdn  a6lions  were  not 
fubje6l  to  the  prefcription  of  any  lapfe  of  time:  but  iince 
they  haVc  been  fubjc5led  to  the  prefcription  of  thirty  year% 
there  is  the  fame  reafon  fo  to  decide.  This  is  alfo  the  opiu- 
ionof  Ricatd,    7r.  Sulst.  p.  2,  cA.  1^,  «.  93,  94^ 

657*  The  pi'efcription^as  not  only  efTedl  in  foro  legif^ 
it  mky  fometimcs  have  effeCt  in  foro  conscicntitt.  The  debtor 
who  cannot  be  ignorant  t^at  he  has  not  paid,  may  not  in« 
deed  in  foro  conseientia  have  recourfe  to  the  prescription, 
and  it  is  for  this  that  it  is  called  improbomm  presidium  :  but 
as  the  prefcription  forms  a  prrfamp'  ion  that  the  debt  has 
been  difchsM*ged,  tl  v»  heirs  of  t1\e  tkbror  may  even  in  faro 
con5£r/«i//<f  pvcTume  tin*  the  debt  ha">b..tn  difcharged  and 
confcquently  avail  tlxnifelves  of  tiic  piH:fcri prion,  whci^ 
they  have  no  Iciiowle  l.je  or  jufl  caufe  to  believe  that  the 
debt  has  not  been  difcharged. 

V  IV. 
Eovf  prs5:nption5  not  yet  a^\omp!ishedj  are  interrupted* 

€58.  The  time  of  the  prefcription  is  interrupted  either 
4>y  the  acknovvledgment  which  the  debtor  mftkes  of  the  debt, 
#r  by  a  judicial  demand* 

Sy  whatever  inftrument  the  debtor  acknowledges  the 


e5i4lCr  ATIONSr  ^^ 

4jAt9*.il  iaterrupts  the  time  of  the  prefcriptioo,  whcthep4t 
1^  paffedwitb  the  credit«jr  ojt  without  him.  ForcKaroplc  JC^ 
in  tte  inventory  of  t«c  pr.oi,erty  of  the  debtor  the  Ucbl is 
^jnprifed  among  the  paiTive,  this  inventory,  although  it  be 
not  made  with  Ue^ci editor,  is  an  ad  acknowledging  the 
.  .debt,  which inieriiipts  the  time  of  tl^epreficription. 

659*. As  to  the  debtor  it  ts  immaterial  whether  the  in- 
ftrument  acknowledging  the  debt.be  before  a  notary  or  tin- 
der private  {ignature :  but  as- to  third  persons  who  have  an 
interefl  tliat  th^  claim  ihould  be  barred,  the  iiiftrument  af^ 
l^owledging  the  debt,  when  it  is  under  private  fignature, 
will  not  be  of  any  ufe  to  the  creditor,  if  he  has  not  acquired 
a  date  interior  ta  the  acconipliuiment  of  the  time  of  the 
prefcription,  which  date  muft  appear  either  by  the  regiUer 
or  by  the  deceafe  of  one, of  thufu  who  ha.ve  fubfcribed  its 
{or  without  this,  deeds  under  private  fii;nature  have  no  eilecl 
againd  third  perfons,  but  from  the  day .  when  they  are 
fliewn:  whicli  has  been  introdwcd  to  prevent  the  fiauda 
to  which  the  facility  of  ante  dating  might  give  room. 

660.  The  verbal  acknowledgment  which  the  debtor. 
IjMMild  make  of  the  debt,  when  imxceeds  one  hundred  livresy  , 
€iin  hardly  be  of  any  effect  to  the  creditor,  becuufe  accord-. 
iH^   to  the  ordinance  of  1667,  he  is  not  admitted  to  prove  . 
by  witne'res  things  whereof  the  objeCt  exceeds  one  Iiundreci* 
Uvres,  and  of  which,  he  h'id  power  to  procure  for  himfelf 
proof  by  writing.    -L  think  however  that  he  would  be  re- 
ceivable 'to  defer  to- the  debtor  the  oalh,  whether  he  haa 
not  in  (aQ.  acknowledged  the  debt  in  the  time  and  in  the 
manner  Ih  which  it  is  contended  that   he  has.'  Nee  obstat^^ 

'  #iat  tde.  creditor  after  the  time  of  the  prefcription  Is  accom- 
pliQied,  may  not  defer  the  oa'^h  to  the  debtor  upon  the  pay- 
ment, as  we  have  decided  ab  >vc  ;  the  difference  is,  that  as 
ll  is  avowed  by  the  parties  that  the;  time  of  the  p'rcfcription 
is  accompliOied,  it  remains  edablifhed  that  the  creditor  haa 
n^  longer  aV'a6lion,.and  that  confcquently  he  has  no  right 
to  defer  the  oath.  But. in  thisinftance  it  is  not  avowed  by^* 
the  (larttes  that  the  time  of  the  prefcription  is  accomplilh- 

-  'c4  and  tha(  the  ^cediiUjr  liui^no  longer  an  a£Uon^.tlie  ^fedU- 
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•^r  maintains  to  the  contrary,  that  there  has  been  an  intti** 
*  ruptlon  of  the  time.  It  i;i  tflic  that  it  ra  for  him  to  prot«» 
Si;  nam  incunibi*  onus  probandi^  ei  tjtti  dicit :  hxii^  inopia  proto' 
iiontsy  he  may  wpon  this  fac^  defer,  the  oath*  If  the  debt 
did.  not  exceed  ene  hundred  livres,  I  think  that  the  credi- 
tor might  be  admitted- to  prove  bjr  witneffes,  that  thedeWor 
has  within  Cuch  time  acknovkdged  Uie  debt  andpromlfed 
.  t,o  pay. 

'  6G!.  The  payment  of- the  arrearaf^e a  which  the  debtor, 
makes  of  an  annuity,  is  an  acknowledgment  of  this  annul- 
ty';  but  as  the  acquittances  are  with  the  debtor,  this  ac- 
knowledgment rs  commonly  of  no  effecl  to  the  creditor, 
%vho  cannot  prove  i:t  unlefs  he  requires  from  the  debtor 
counter  acquittances^  op  unlvfs  the  acquittances  are  befcre 
a  notary,  and  a  mhiute  of  them;  remains.  ^ 

The  journal  of  the  creditor  in  vyhlcjh  l>c  has  entered- 

the  payments  which  may  h^ve  been  niade  to  him^  cannot 

'  ferve  to  prove  for  him  that  he  has  received  fuch  payments; 

^ecaufe  one  cannot  mak^  himfclf  a  vitnefs  for  himfelf*  I-». 

5,  Cod.  de  probata 

If  the  annuity  was  due  to  a  corporaLion,,  as  to  the  cor- 
poration of  a  city,  or  to  a  compiuy  of  artificerSf  I  thinfe 
that  the  accounts  folemnly  rendcrccl,  ia  which  the  receiver 

a 

-^harges  himfclf  with  the  paymenl^,  QUghx  to  gi,vc  faUh  t© 
tjhe  paym.ent,  and  ^oufcquently  to  tlie  it^ierruption  of  the 
.prcfqription;  for  it.  is  not  likely  tliat  a  Keceiv^c,  if  be  had 
Dot  a-jluiilly  received  thefe  s^rrearages,  ivould  bav«  been 
foolifli  enough  to  charj^e  himfclf  w.lth.  the  receipt  pCthem? 
tind  thereby  oblige  himfclf  to  pay  them  in  the  (lead  of  t^p 
flebtor..  licfides,  whether  the.  debtr>r  has  acluaUy  paid  tljc 
arrearages  of  tlijs  annuity,  or  whether,  without  thpir  having 
been  paid,  the  receiver  has  charged  liimfelf  with  the  it- 
r.eipt  of  them,  as  if  he  had  received  thcm^  and  had.accoi»nt- 
ed  for  them  :  in  both  cafes  t.hc  corporation  to  whom  tJ*e 
annuity  is  due,  has  received  tht?  faid  arrearages  and  ha* 
availed  itfolf  of  the  annuity,  'i  here  can  be  no  room  thaa 
for  the  prefcription :  it  ta\cs  place  only  when  the  crtdii^f. 


r 
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l^s  not  availed  himfelf  of  his  right  ahd^hasufcd  no  dili^ 
gence  to  do  fo.  This  is  the  Jurifprudence  of  the  Chatelet 
d'Orleans.  ' 

662.  The  fecond  manner  in  which,  the  time  of  tbc  p^- 
fcription  is  interrupted,  is  by  judicial  demand  made  up9H. 
the  debtor.  This  judicial  demand,  when  the  titje  of  tt^e 
claim  is  with  execution,  is  made  by  a  cpmmand  to  pay 
forvcd  upon  the  debtor,  or  when  the  title  is  not  with  cx^c^ 
cutlon^  by  a  writ  of  fummons  which  is  brought  againf^ 
him.  "  *" 

As  both  thcfc  a^s  are  done  by  the  a.itiHapce  of  an. of- 
ficer, who  is  an  ofHcer  of  judice,  both  contain  a  judicial, 
demand. 

<  ^ 

Botli  a6ls  latcrrupt  the  time  of  the  prcfcription,  pro^ 
vided  they  s^re  clo'hed  with  all  the  formalities  with  whi^k 
thefc  a^-ls  ou<ht  to  be  clothed,  in.  order  to  be  valid. 

If  one  of  thefe  a6ls  fhould  be  null  by  the  omiHion  of 
of  fome  fo'^mality,  it  would  not  interrupt  the  prefcription 
according  to  the. rule^  ^lod  nulium,esty  nullum  pro4uctt^  eff9C'%^ 

turn* 

*  .  •  • 

Aft  adjournfjnent  given  bufofrc  an  iticompetent  jud^fCf. 
in  the  flriclnefs  of  principks,  does  not  interrupt  the  pre- 
fcription :  however  when  the  competency  might  have  boen 
doubtful,  the  court,  in  pronouncing  the  incompctenry  of 
the  judge  before  'whom  the  fuit  was  brought,  fomei*mes 
fcMids  back  the  parties  l>cfope  the  judpje  who  hascognizanpe. 
of  the  fubject^  with  thisclaufe,  that  they  proceed  before  him 
in  the  same  condjtionthej  nvere  ifl  at   the  time  of  the  adjourn' 
mcnt;  Inibcrty  1,22,  T^,  8.    Dumoulijif  in  styU    ^arla,m.p.7y 
art.  102,  cites  a  ^ipcree.of  thq  27th  July,  151.5,  which  with 
this  claufc.  remanded  Ijefore  the  judge,  of  Augers  a  fuit  . 
which  had  been  erroaeouily  bropght  bcfore/thc  judge  of. 
baumur. 

• 

Thsre  w  a  difference  between  a  command  and  a  writ 
of  fumjnons,  that  this  is  liable  to  abatement  by  th&  difcoB* 
^nuai\cQ  •f  t^he  proceedings,  upon  ihe.fvimmons  during  t^e 
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time  of  three  yean,  and  when  the  abaU^mfnt  has  btcfi  A-*. 
tianrd  to  be  acquired,  this  writ  of  fumiQpDft  is  regarded. 
at  nothing,  and  cannot  have  the  c!re£l  to  have  Inlerrupied 
the  time  of  the  prcfcription.  On  the  contrary  the  fizaplc' 
command,  not  forming  a  fuit,  is  not  liable  to  the  abatement 
of  fiiits;  and  even  when  it  ihould  not  be  followed  by  any 
other  proceedings,  it  prefervas  its  cflcSl  to  interrupt  the 
tinie  of  the  prcfcription,  and  eftabllfh  the  a6bon  of  tbc 
creditor  durn^  thirty  year^  from  the  day  of  its^date. 

65  «.  '  Vhcn  there  are  fcvcral  dehtcrs  in  solidum^  the  ic- 
knowledgementof  one  of  them  or  the  judicial  demand  made; 
upon  one  of  them,  interrupts  the  prefcription  in  regard  to. 
all  the  others.     This  is  what  JuAiniaa  decides  ip  the  lav 
Jin,  CjcL  deduohus  reisj  as  we  have  already  feen  suproy  n*  372. 

It  is  not  the  fame  in  regard  to  feveral  heirs  of  the  fame 
*  debtor.  The  acknowlcgement  which  one  of  them  makes 
of  tJio  debt,  or  the  judicial  demand  made  ujion  one  of  them} 
does  not  interrupt  the  time  of  the  prefcription  but  for  tl!^ 
part  of  which  he  is  peribnally  the  debtor,  and  docs  not  pre- 
-  rent  the  prefcription  for  the  part  due  by  the  other  heir, 
vrho  has  neither  acknowlegcd  the  debt,  nor  has  had  a  judi< 
'cial  demand  made  upon  him :  for  as  a  debt  may  be  exiifi* 
guiQiod  in  part,  it  may  alfo  be  prefciibed  in  part« 

This  takes  place  ercn  when  the  debt  Hiould  be  a  debi 
Yith  hypothecation,  for  which  each  of  the  heirs  (hould  be 
bound  with  hypothecation  for  the  whole  :  for  as  each  oUhc 
heirs  is  perfor.ally  bound  for  the  debt  only  as  t©  his  part,  al- 
though he  [hould  be  bound  with  hypothecation  for  the  whole, 
the  creditor  by  the  judicial  demand  which  has  been  made, 
T:r.-n  cnc  of  the  heirs,  has  made  ufe  of  his  porfonal  rtjjhtof 
a5\ion  only  for  the  part  of  the  debt  for  which  the  faidheit 
againd  whom  a  judicial  demand  has  been  made  was  liibie,  an^ 
he  has  madeiiTc  of  his  right  of  hypothecdtioaonly  for  lU 
pirt  of  the  property  fallen  to  this  heir  againft  whom  ajtulicial 
:»demarid  has  been  noade  ;  but  he  has  not  made  ufe  of  hi& 
-  rigHt  of  adlion  for  the  parts  for  which  the  otlier  heirs  upoa 
whom  the  judicial  demand  has  not  been  made  were  liabic» 
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<#^|}his  H^bt  of  liTpaihfeatjoa  upon  dke  fnort  of  the  pro* 
pertj  bllen  to  dtcfc  hoars ;  caifrqucntlj  tli«  prtfr;iptioa 
is  ac^ired  by  tfaefc  heirs  a^oioll  irtx»ra  a  jnOicial  demand 
lias  not  been  made  as  weQ  a^aiiift  the  aA^ion  which  the  cred- 
itor had  againtl  them  perfectly  fat  the  parts  of  the  debt  for 
vbich  they  were  liable,  as  a^ainR  the  hypotheca.tioii  vhich 
he  had  upon  the  property  vhkh  bad  Edlcn  to  them. 

An  objecUoo  may  perhaps  be  made.    \Vliy«  it  will  be 
afked,  does  not  the  dcmacd  upon  oac  of  the  holders  of  pro- 
perty hypothecated  to  my  cl^ni,  interrupt  the  time  of  the 
prefcriptxon  againfl  other  holders  of  property  hypothecate! 
^o  the  fame  claimt  in  the  Cimc  manner  as  the  denuknd 
made  upon  one  of  the  debtors  /s  solUum  interrupts  the  time 
of  the  prefcrlpucn  of  my  claim  againft  the  other  dt.'l:torsts 
soildum?    The  aflfwer  is  that  th::  perfbnal  claim  \«hlch  I 
have  againft  feveral  debtors  in  icliJ,.iM  is  a  linglc  claim  in  par* 
iOTtam^    a  claim  that  reades  in  myperfon:  thrrdbre  in  ma- 
king a  judicial  demmd  upon  one  of  my  debtors,  I  exercife 
my  rig^ht  for  the  whole  and  interrupt  the  time  of  the  pre- 
fer! ption  not  only  ag^aiiifl  the  cieblor  upon  whom  I  made 
the  demand,  but  againft  all  others  ;  for  as  the  right  which 
1  have  a^infl  them  is  not  a  diifcrent  right  but  precifely  the 
f<i.me  which  I  have  againfl  him  on  whom  I  made  the  de- 
mand, in  exercifing  for  the  whole  the  right  which  I  have 
again  ft  him,    I  have  exercifed  that  which  I  haye  againil 
them-    On  the  contrary  the  rigjhts  of  hypothecation  which 
I  have  in  the  different  eflates  hypothecated  to  my  claim  are 
rights  in  rem^    rights  which  confcquently  rcride  in  iiu  dif- 
ferent things  in  whidi  I  have  the  rii^hts  of  hypothecation, 
ami  which  are  confcquently  as  diftin6l  oncf  from  another 
as  the  things  in  which  thefe  rip^hts  ireful e  are  dil\in>mif^.rrl 
one  from  another.   For  example.    When  blaek  acre  and 
white  acre  are  hypothecated  to  me  for  a  certain  claim,   the 
right  of  hypothecation  which  I  have  in  Wack  acre  is  as  difi- 
ferent  from  the  one  that  T  have  in  white  acre  as  black  acre 
is  different  from  white  acre.   When  therefore  by  an  h  apothe- 
cary acVion  which  I  bring  againd  the  pevfon  in  poffeilion  of 
white  acre,  I  exercife  the  right  of  hypbthecation  which  I 
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have  in  it,  I  do  not  thereby  exeftife  the  right  of  hjpoth^ 

catlou  which  I  have  io  black  acre,  and   confequently  tbU 

acUoQ  cannot  iiitcrrupt  the  prefcription  ugainil  the  h)3H>* 

thecation  which  I  have  in  black  acre.    According  to  tbti'c 

principles  the  hypothecary  aCUon  which  I  bring  againfi  one 

<^thc  heirs  of  my  debtors,  interrupts  the  prefcription  against 

Tny  rights  of  hypothecation  in  the  part  on}y  of  the  eftiie 

which  this  heir  inherits  from  my  debtor  ;  but  it  does  not 

interrupt  the  prefcription  againft  the  rij^hts  of  hypoihcca- 

lion  which  1  have  in  (he  parts  of  the  other  heirs.      Whea 

the  debt  is  of  a  thing  indivifible,   fuch  as  a  right  of  ^^iy. 

everyone  of  the  heirs  being  in  this  cafe  a  perfonal  dcw": 

of  the  whole,  the  interruption  of  the  prefcription  \fc"ilh  n- 

gard  to  one  ought  to  interrupt  it  wit!i  regard  to  the  othtr ; 

st'cus  when  the  thing  due  is  fufceptiblc  of  part^i,   ul  iLafl   . 

intclle^iual  ;.iirts. 

The  judicial  demand  made  upon  one  of  the  debtors  f. 
soiidum  interrupts  the  prefcription  not  only  againft  the  o\v.. 
debtors  in  soiidum^  but  lik'v^ife  aeunil  the  heirs  of  ti;. 
other  debtors  in  solidimi;  tue  reafon  for  it  is  the  fume. 

Likewife  a  judicial  demand  made  upon  all  the  heirs  c' 
one  of  the  debtorb  in  ^olidum^  interrupts  the  prefcripii  : 
a^'iiinft  all  the  other  debtors  tn  SQktdum.     liut  the  judL:.: 
demand  made  upon  one  of  the  heirs  of  one  of  the  dtrbiors  . 
soLduin^  of  a  divihble  debt,  interrupts  the  prtfcripiion  ajja-  ': 
the  other  debtors  in  soiidum  only  for  the  part  for  which  i-. 
heir  was  liable.    Fata^  if  I  had  two  debtors  in  soiidum^  o  . 
of  whom  left  four  heirs,  the  judicial  demand  made   ur-.  i 
one  of  thofe  heirs  wouKl  intermix  the  prefcripl:t>n  a';^v 
the  other  debtors  in  soiidum  only  for  the  fourth  of  the  «V. 
for  which  the  heir  on  whom  the  demand  was  made  was  ■ 
able;   for  in  malting  a  demand  upon  this  heir,    who  *• 
bound  cnlv  for  one  fourth  of  the  debt,  I  have  exercifed  r. 
.right  only  for  a  fourth  of  it,  conicquently  the  prefer-^.'' 
is  acquired  fop  the  farplus  to  the  other  debtor  in    s   ;... 
and  it  is  acquired  entirely  to  the  co-)ieirs  of  him  on   v.    ' 
the  demand  was  made,  as  I  have  not  exercifcd    m\ 
.iokI  my  a<.^tion  for  the  paris  for  which  each  of  tht^m  v,.^ 
boundtf 
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^4.  It  is  a  qiiefliorf  much  controverted  n,mong  ^ntcr»| 
"Whether  the  judicial  demand  made  upon  the  principal  debt* 
©p,  or  the  acknowlegetnent  of  the  tlebt  n&ade  by  hirti,  inter- 
^upts  the  prefcription  a^ainfl  his  fccurides.  Bruncman  ad 
L.  Jin,  God*  de  duoL  reisy  with  the  authors  by  hiixi  cited,  and, 
Simong  the  oio<lerns,  Catelan,  hold  the  atiirmallve.  They 
pretend 'that  the  fame  reafon  which  has  led  Juftinian  to  de- 
cide  thus  in  regard  to  co-debtors  //t  solidum  is  fdund  toop6- 
^•ale  hi  regard  to  fecurities.  This  reafon  is,  that  as  the 
claim  of  a  creditor  again fl  feveral  debtors  in  solidum  is  afin- 
jl^le  and  perfonal  claim,  when  a  judicial  demand  has  bcca 
made  upon  one  of  them>  thofe  on  whom  the  demand  has 
not  been  made,  Cannot  fay  to  this  creditor  that  he  has  not 
cxercifed  the  claim  whichlie  hud  againft  them;  fince  thalb 
"Which  he  had  againft  them  is  the  lame  as  that  which  he  has 
cxercifjd  in  making  the  demand  upon  oUe  of  them.  And, 
fay  thefe  authors,  the  Cime  reafon  operates  in  regard  to  fe- 
fcurities  :  the  claim  which  the  creditor  has  again ll  them  is 
the  fame  as  that  which  he  hasagainfl  the  principal  debtor, 
to  whofe  obligation  the  fccuri  ties  have  only  acceded  :  whence 
It  follo'vvs  that  the  creditor,  in  exercUing  the  claim  which 
lie  has  againd  the  principal  debtor  by  the  judicial  demanti 
which  I  have  made  upon  him,  has  exercifed  the  claim  which 
he  has  agalnfl  the  Securities,  fince  it  is  the  fame.  They 
Oild  that  if  Judinian  has  not  fpoken  of  fecurlties,  it  is  be« 
caufe  they  are  as  to  this  point,  comprlfed  under  the  word 
rorrei^  fince  they  are  rei  ejusdem  obligationis :  they  are  co- 
xlebtorsof  the  principal  debtor ;  not  indeed  principal  co-debt- 
ors, but  codebtors  acceifory  to  the  fame  obligation. 

Duperrier  and  the  authors  by  him  cited,  hold  the  ne- 
gative. They  fay  there  is  a  great  difference  between  fecurj- 
tics  and  co-debtors  in  solidum.  When  1  have  fold  a  thing 
to  fviveral  purchafers  who  have  bound  themfclves  to  rae  in 
solidum  for  the  payment  of  the  price,  the  claim  which  t 
have  againft  each  of  the  co-debtors  in  solidum  is  a  Tingle  and 
perfonal  claim,  which  has  the  fame  caufc,  and  from  which 
arifes  but  one  and  the  fame  a6lioU|  which  is  the  adiogi 
Vol.  II.  X      • 


'  %x  venditor  which  I  have  againfl  each  of  them  ;  whetiVfc 
^  it  follows  that  in  cxcrcifing  my  claim*  by  the  judicial  dc- 
?tnand  which  I  have  made  upon  one  of  them,  I  cxercirc  the 

*  claim  which  I  have  againfl  ail  the  other  co-debtors  upon 
'  whom  I  have  not  made  the  demand  ;   becaufe  if  is  the  fame 

*  claim  which  I  have  againd  all*  It  is  not  the  fame,  fay  thevt 
as  to  the  priticipal  debtor  and  his  fccunties.    The  claim 

^hich  I  have  againil  the  |>rincipal  debtor,  and  that  which 
Tt  have  againft  the  fccurities,  ate  indeed  claims  of  one  and 

the  fame  thing ;  therefore  the  payment  a€lual  or  fiCUiimis 
-ty  the  one,  difcharges  the  6the^8.   *But  although  the  claims 

be  claims  of  one  and  the  fame  thing,  they  are  ncvetihclefe 

*  claims  diftincl  from  one  another,  which  arlfe  frotn  differ- 
ent contra6ls  and  which  produce  different  actions*  Tor  ex- 
ample* When  I  have  fold  a" thing  to  fome  perfon  for  a 
certain  fum,  ^for  which  he  has  given  me  a  fecurit}',  the 
claim  which  I  have  againft  the  purchafer  and  that  which 

.1  have  againil  the  fecurity  are  indeed  cKims  of  u  Ungle 
and  the  fame  thing,  but  they  are  r.everthekfs  claims  dillind 
from  one  another*  That  which  i  have  againfl  the  principal 
-debtor,  is  a  claim  which  refults  from  a  coiitraQ  of  fale,  and 
•from  which  arifes  the  a£lion,  e^Tcndito;  that  which  I  have 
againd'the  fecurity,  rs  a  claim  which  arifes  from  the  fecuri* 
tifhip  to  which  he  has  fubje6\ed  himfelf  to  mc*  The  fs- 
curltilhip  is  a  different  agreement  from  the  contra6lof  falc, 
/rom  which  arifes  a  different  aclion,  which  is  tlie  aciion 
ex  stipulatth  Thefe  Claims  being  di{\in61  claims,  when  the 
creditor  has  exerctfcd  his  tlaim  againft  the  purchafer  and 
principal  debtor,  by  the  judicial  demand  which  he  has 
3nade  upon  him,  it  cannot  be  faid  that  he  has  exercifed  the 
^laim  which  he  has  againft  the  fecurity,  and  confequent- 
ly  this  demand  doas  not  interrupt  the  prefcription  of  the 
flebt  of  the  fecurity.  Thefe  authors  derive  an  argument 
from  the  la w^n*  "Cod*  de  duob,  rcis.  This  law  deciding  that 
the  acknowlegement  of  one  of  the  debtor^,  or  the  judicial 
demand  which  has  been  made  upon  him,  interrupts  the 
prefcription  againd  all  the  others,  alledges  this  reafon  for 
it  j  fuum  ex  una  stirpt  unoquefonte  unus  effiuxit  contractus^  v^ 


^SitLeausa  ex  ead^m  ^actione  apparuiu   The  feeuTitles>  (a^ 
tbcy,  are  not  within  the >  terms  of  the  la-w;  Tor  fecuritiea 
although  debtors  of  the  fame  thing  with  the  principal  dcbt^ 
ory  are  debtor^  in  vlrtac  of  another  contra£l,  and  the  a^lioiv, 
which  the  creditor,  has  againft  them  is  different. from  that 
WhiQh  he  has  againfl  the  principal  debtor,, . 

Jt  may.  be.  replied,  that  the  fecuritifliip.b  a  contraft: 
juer^ly  accefTory.  .  The  fecurities  da  nothing  elfe  than  ac« 
cede  by  this  contract  to^  the  debt  of  the  principal  debtor*. 
This  contradt  does  not  fornv. properly  anew  claim;,  it  onljr 
gives  the  creditor  new  debtors  who  accede  to  the  debt  oC 
the  principal  debtor:  the  claim  which,  the  creditor  has  a^« 
gi^nfl  them  is.  the  fame  claim  .whieh  be  has  againft  the 
principal  debtor., .  As  ta  the  objection,  that  by^  the  RomacL. 
law  the  creditor  has  againd  the  fecuritie^  an  a€Uou  ex  sti^r 
tulatuy  which  is  an  action  different  from  that  which  he  had 
againll  the  principal  debtor,  I  anfwer  that  we  need  not  con* 
«lude  that  the  claim  againfl  the  fecurities  muft  be  a  cWni 
different  from  that  againft  the  principal  debtor.    The  ftipu- 
l^ion  from  .which  arofdi  the  aclion  ex  stipulatuj  was  not  of 
^tjfeVf  a  ground  of  the  claims,  it  was  rather  a  corroboration^ 
of  it  J  it  was  only  an  act  corroborative  of  the  different  agree- 
xnent?  in  which  they  had  made  it  intervene ;  the  (lipulation^ 
by  which  the  fecudtittiip  was  contradked,idid  not  therefore 
form  a  new  claim,  it  only  corroborated  the  claim  whiph  the 
creditor  had  .already,  and  paufed  the  fecurities  to  accede^ 
to  ;t^ 

Ham.prcscriptitms.accQmplishei  flre  a^idti^\ 

665.  The  prefcription,  although  aecompliflied,  is  mveUb^^ 
c4j  when  the  debtor  haa  acknowledged  the  debt,  notwitlK-. 
ftanding  this  be  fince  the  accompliflimftnt  o£  the  prefcrip*^ 
tion^  ThU  actaowledgtnent  prevents  him  Irom  being  able  - 
to  plead  againft  the  creditor  the  bar.whi<Jh  refultcd  frouit . 
the  accompUihment  of  the  time  of  the  prefeription,  and. 
canfequcntlyavotda  and  annuls  it. 

There  ift-  a  great  difference  Jietweep  the  actoowleife 
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9icnt  wliich  is  made  after  the  time  of  the  prefcrit)tibn  ii 
^ccompliftied,  to  the  efTcJl  of  avoiding  the  prcfcription, 
4nd  that  which,  is  made  before,  to  the  cffedl  only  of  in* 
iprniptinj:j  U-  This  may  Ue  mude  not  only  by  the  debtor 
liimiclf,  but  alfo  by  a  tutor,  a  cural-or,  a  perlHn  having  a 
general  power  from  the  debtor:  it  may  be  made  by  the 
di^btor  himfetf,  although  a  n»invr>  without  the  pollibility  o( 
relief  againft  it* 

C)n  the  contrary,  the  acknovrledgment  which  (houldb^ 
nrvadf:  of  ihc  debt  after  the  time  of  the  prefcription  is  ac« 
oompliihedy  ta  ibe  eftecl  of  reviving  the  debt,  cannot  be 
'  niade  but  by  the  debtor  himCclf,  and  it  is  neceflary  that  he 
be  of  age,  Avithout  which  he  would  be  rellevabie  againft  thi» 
acknowledgment.  It  cannot  be  made  by  a  tutor,  a  curator, 
ixor  by  a  perfon  haviug  a  power  whjch  was  not  fpe«ial  «f 
/iac,  but  only  general-  The  reafon  is,  that  this  acknowledge 
ment,  which  is  made  after  the  time  of  the  prefbription  i$ 
♦ccompUIhed,  to  the  cfl'ecl  of  avoiding  it,  includes  a  gra« 
Xuitous  alienation  of  a  right  to  the  plea  in  bar  which  the 
debtor  has  accjuired  by  the  acconripUfliment  of  the  titne  of 
the  prefcription.  A  gratuitous  alienation  of  a  right  ac« 
<l[uired  exceeds  the  power  of  sw  tutor,  a  curator^  or  othef 
perfon  having  a  general  power*. 

There  refults  from  the  fame  princi4>le  a  fecond  differ- 
ence between  the  acknowledgment  made  aftjt  the  time  of 
the  prefcription  is  accompliihed,  and  that  made  before*  This 
interrupts  the  time  of  the  prefcription  towards  and  againil 
all ;  whereas  the  acknowledgment  of  a  debt  made  after  the 
time  of  the  prefcription  accompliihed,  does  not  avoid  th^ 
f^^fcriptioii  but  ^auift  the  debtor  who  has  made  the  ac- 
knawledgment  and  agaiafk  ht&  heirs*  It  does  not  avoid  it 
.  «gaittft  the  co-debtors  in  solidum  ot  him  who. has  made  the 
acknowledgment,  nor  agaii]^  his  fecurities  nor  againil  third 
perfons  who  detain  the  poiFeiTionof  what,  they  may  have  ac- 
^^uired*  before  this  i^cknawledgment,  of  the  eftatea  bypor 
thccated  for  the  debt,  nop  s^aiuft  iatermedlate  creditors. 
for  as  the  right  which  refults  from  the  prefcription  againft 
{he  d^bt  h^  been  once  i^cfjuired  b{  the  &ccompliiiuneat  of 
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the  time,  the  debtor  who  has  dnce  acknowledged  the  dcbt| 
'may  indeed  by  this  acknowledgment  renounce  the  prel'cr^p* 
txon  for  himfelf  and  hts  heirs,  but  cannot  renounce  it  to 
the  prejudice  of  a  ri^^ht  acquired'by  thkd  pcrfons. 

666.  If  the  fimple  acknowledgement  of  the  debt  avoids 
and  abolifhcs  the  prefcription,  a  fortiori  oiig;ht  the  payment 
^hich  ihould  be  made  of  the  debt  after  the  time  of  the  pre* 
(cription  accomplilhed*  ^ 

He  who  pays,  although  after  the  time  of  the  prefcri^ 
tion  accomplUhed,  is  therefore  prefumed  to  pay  what  b* 
^wed  and  he  caimat  recat)  it. 

Further  ;  hq  who  pays  a  part  of  %  debt  againft  which 
a  prefcription  has  been  acquired,  is  prefumed  entirely  to 
renounce  this  prefcription  even  for  the  furplus  which  re- 
mains to  be  ^aid.  arg,  L,  7,  ^,  pen,  kjf  Jin,  ff.  dc  senatitsc* 
fifuced,;  unlefs  he  had  proteflcd,  in  paying,  that  he  did  not 
Intend  to  acknowlege  the  debt  but  for  thefum  which  he  paid. 

According  to  thefe  principles,  it  is  not  to  be  doubted 
that  the  payment  which  the  debtor  of  an  annuity  makes  of 
4bme  arrearages  fince  the  lime  of  the  prefcription  accom.** 
pliihed,  avoids  th^  prefcription* 

667.  A  judgment  intervening  againft  the  debtor  alfo 
aboUQies  the  prefcription,  when  it  has  become  efie6lual  as 
H  tbin.^  juJ.^ed,  that  is  to  fay,  when  there  is  no  farther 
room  ibi*  appeal :  the  debtor  after  this  judgment,  is  no 
lont^or  rccciys^lilc  to  plead  the  prefcriptioa^  even  when  he 
had  omitted  to  pload  it  in  the  fuit  in  which  the  judgment 
Intervened  \  for  this  judgment  gives  the  creditor  a  new  title. 

4^  t  IC  LU    III. 

Of  (he  prescription  of  forty  ytcsrss 

6 69.  According;  to  the  difpofitions  of  feveral  cuiloms^ 
of  the  number  of  >vhich  is  our  cuftom  of  Orleans,  the  hy- 
pothecary debtor,  that  is  to  fay,  he  who  has  bound  hirr.fclf 
by  an  inftrument  before  a  notary,  and  his  heirs,  may  not 
plead  the  prefcription  of  thirty  years,  but  only  that  of  forty. 

Thefe  difpofitions  are  conformable  to  the  principles  of 
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the  ciril  IaV|  and  to  the.  conftitutioa^of  the.cmpevorJoftis^ 
iani  in  the  law  ^/um  notissimht  Cod  de^pr^scr,  trig,  v^L  quudr^ 
which  cdablifhes  thi^  prefcription  pf  forty  years  and  it  feems 
that  they  ought  to  be  followed  ivhexi  the  cuftoxn  is  iu 
this  refpe^iiilent*  This  is.  the  opinion  of  the  comnieiita^ 
tors  on  the  cuflom  of  Paris,,  cited  by  L^maitre. 

In  order  to  underft^d  well  this^lawy  aiid  why  the  fay« 
pothecary  debtor  has  np}^  the  prefcription  of  thirty  years  as 
other  debtors,  it  is  neceCTary  to  examine  th/Q  nature  of  the 
prefcription  of  thirty  y.eafs.. 

This  prefcription  i|iclud6&  two4cind8  ;  the  prefcription. 
ag^aioil  pQifonal  clainui  and  the  prefcription  againft  right& 
of  p^oper^y  and  other  rights  in  rem,  Thefc  two  kinds  of 
preicriptions  ougbt  not  to  b^  confounded  :  they  have  no  rc- 
fembVance  but  in  the  timC)  a>nd  are  v<ry  djLfierent  in  ttie 
manner,    in  which  they  ar^  acquired^ 

The  prefcription  agaiUft  perfonal  claims  is  acqmreji 
by  the  debtor  without  any  a€t  oahis  part,  and  refults  fole« 
1y  frotn  this  that  the  creditor^  during  the  time  defined  by 
the  law,  has  not  brought  the  a6lipn  which  his  claim  gavr 
him,  and  has  had  no  acknowlegement  of  it.  It  does  not. 
cx'i'^^uifh  properly  the  claim,  which  cannot  be  extinguifh^ 
ed  .7  at  by  a  payment  real  or  fictitious;  it  e]ctingur(hes  <Hily 
th:  action  which  the  creditor  liad.to  procure  to  himfelf  the- 
payment :  which  action  before  this  law  had  np  limits  in 
its  duration,  and  is  by  this  law  limited  to  tJiirty  years* 
This  action  is  extinguished  by  this  law,  not  ipso  jure^  but. 
by  a  plea  in  bar  which  the  law  grants  to  the  dcLbtor  agai&& 
this  a6tion. 

The  fecond  kind  of  the  prefcription  of  thirty  y-ecu^  1%. 
Hiat  by  which  he  who  has  poffeffed  during  thirty  years  an 
eftate  as  belonging  to  him,  and  as  free  from-  the  claims  to 
which  it  was  fub^e£t|  although  he  does  not  adduce  any  tl« 
tie  for  his  poireffion>  acquires  the  property  of  this  eftate, 
and  a  difcharge  from,  all  the  claims  to  which  it  was  liable. 
While  the  firll  kind  of  prefcription  is  acquired  by  the  fole 
Scglcict  of  tlje  creditor  againft  whom  it  is  made,  yKithout 
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^y  a£l  of  tli«  debtor  who  makes  it,  this  on  the  contrary  is 
acquired  by  the  &6t  of  the  pofleffion  of  the  pofTefTor  who 
prefcribes* 

The  debtor  who  had  liimfeir  hypothecated  his  eftatc, 
could  hot  acquire  a  difcbarge  from  the  hypothecation  by 
tills  kind  *of  pfefcl'iption,  becaufe  he  could  not  be  prefumed 
to  have  poflefled  this  eftate  as  free  from  an  hypothecation 
which  he  had  himrelf  made.  Nor  could  the  heir  of  the  debt- 
or any  morey  accoMing  to  this  rule  :  H^trts  suecidit  in  vir* 
iuUs  ^  vitid posstssionisdefancti  ;  L.  II»  Cod*  de  acq*  possessmi 
the  poifeflion  t>f  the  heir  being  preftnned  to  be  the  fame 
with  tliat  of  the  deceafed.  Therefore  although  the  debtor 
t>r  his  heirs  had  acquired  by  the  fitft  kind  of  prefcription 
'of  thirty  years  a  plea  in  bar  again il  the  perfonai  a6iion  of 
the  creditor^  they  remained  always  fubjedt  to  the  hypothe* 
cary  action  of  the  fame  creditor;  the  eilate  remaining  at* 
Ways  hypothecated  for  the  debt,  which,  although  pfefcrib^ 
«d  and  deprived  of  a£lion,  remained  always  as  a  natural 
debt,  and  ferved  as  a  fuiTicient  foundation  for  the  hypoihe- 
-oatioa;    L*o,fr.  depign*  l^  hjfpotfu 

Although  Anskftafe,  by  the  law  4,  Cod*  de  prescript*  trU 
'gint*^  had  introduced  the  prefcription  of  forty  years  againft 
all  the  a£lions  which  were  not  fubje6l  to  this  of  thirty,  yet 
it  was  not  thought  that  this  could  extend  to  the  hypotb  ;• 
cary  acliou  of  the  creditor  againft  the  debtor,  for  the  rea- 
fbns  whi  ch  we  have  above  deduced. 

In  line,  Juftinian,  as  we  have  faid,  extended  the  pre- 
icriplion  of  forty  years  to  the  hypothecary  adlion  of  the 
creditor  againd  the  debtor  and  the  heir  of  the  debtor ;  this 
is  the  difpofition  of  the  law  ^lum  notissimi* 

660.  If  the  debtor,  bound  perfonally  and  with  hypothe- 
cation, had  fold  the  ellate  to  a  third  perfon,  tliis  third  pcr- 
Ibn  who,  in  the  prefcription  of  thirty  years  wl;ich  he  would 
oppofe,  {hould  wifh  to  comprehend  the  lime'  of  his  prede- 
ceflbr  who  was  perfonally  bound,  ought  to  add  to  the  thirty 
years  a  third  of  the  number  of  years  yet  to  come  of  ilic 
time  of  the  prefcription  of  his  predeceffor  ;  for  as  his  pre- 
dccelTor  could  not  prefcribc  but  by  atim^;  longer  by  a  third 
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yet  to  come  tlian  that  of  thirty  years^  he  cannoti  in  the  pWt 
of  his  predecclTur  prefciibe  by  a  leis  timef  according  to  thii 
rule,  ^i'i  alter ius  jure  utitury  eed^m  jure  uti  debet » 

670.  The  difpoGtion  of  th^  '4aw  Sj/^um.  ngtisSfmi^  has 
not  been  adopted  but  in  regard  to  hypothecations  wliich  ro- 
fuit  from  obiigationa  Qoatained  in  iBftrihaentt  before  a  no- 
tary. Debtors  againft  whom  judgmeBt  haapafled^  prelcribf 
by  the  common  time  of  thirty  years^  aitheugh  the  ordi- 
nance of  Moulins  has  given  the  effecl  of  hypothecations  te 
judgments:  for  the  law  grants  this  hypoihecatiou  father 
to  the  perfonal  acUon  exjudicatoy  than  to  the  claim  upon 
which  the  judgment  has  intervened  ;  therefore  it  Is  extin- 
guiihcd  by  the  prcfcriptionof  thirty  ye arS)  which  extinguilh' 
es  the  perfonal  a6tioa  fpc  judicat(H 

^  It  is  the  fame  with  all  other  le^l  hypothecations  t 
ilicy  are  extinguilhed  when  the  perfonal  a6\ion  i%  extin" 
guiihed* 

671.  It  is  the  fame  with  the  perfonal  a£\ion  in  rem  for 
t!?e  arrearages  of  feudal  rents  and  profit s^  the  right  of  re* 
demption  and  other  like  caufes ;  this  aclion  is  lubje6t  ta 
the  common  prefer!  ption  of  thirty  years.  See  the  commeii- 
tators  on  the  cuflom  of  Paris. 

Article  IV. 

Of  the  prehtriptions  of  six  months  and  of  Onejeat   against  tht 
actions  of  shop-keepers^  artisans  and  other  persons* 

^.  IV. 

Jn  v>hat  cases  the  prescription  of  six  months  takes  place* 

672.  According  to  the  ordinance  of  Lewis  XII,  iti  the 
year  1510,  art^  6,  8,  <'  All  drapers,  ap^thecarit  s,  bakei& 
"and  otlier kinds  of  tradefmen  and  loop-keepers  felting  in 
"  retail,  are  not  receivable,  after  fix  montlis  from  the  fir£l 
"  delivery,  to  demand  the  price  thereof,  unlefs  there  has 
!^  been  a  judicial  demand,  or  a  fettlenient  ot  the  account." 

This  ordinance  has  not  been  exaclly  obferved. 

The  ruftom  of  Paris  ha$  made  a  dillin6tion :  it  gives, 
according  to  tae  ordinance  of  Lewis  XII.  the  time  only  of  ilx 


Months  to  fbop-kcepers  and  artifans  who  deal  In  'ftnall  ?iim« 
and  inuU  cominodities,  to  demand  the  payment  of  theif 
claims ;  after  which  time,  Counting  from  the  day  of  the 
firii  delivery,  it  declares  them  not  receivable.  Such  is  the 
article  126  of  this  cuilom,  "(hop-keepers,  tradefmen  and 
*'  other  perfons  felling  previfions  and  commodities  in  retail, 
*'  as  bakers,  pafU^y -cooks,  taylors,  fadlers^  "butchers,  har- 
*' ncfs^makers,  lace-makers,  farriers,  keepers  of  cook-Di op s> 
*'  cooks  and  other  like  perfons,  cannot  bring  their  slc- 
**  tion  after  iiK  months  paffed  from  the  day  of  the  fir  11  dc- 
*'  livery  of  the  faid  previfions  or  commodities,  fummons  or 
*' judicial  demand  made^  note  or  obligation." 

In  regard  to  (hop- keepers  and  artifans  vfho  fbll  wares 

^itiore  confiderable,  and  deal  more  largely,  fu€h  as  drapers, 

auercers,  grocers,  goldfnuths,  and  other  dealers  irt  the  ^^ofs^ 

iiiafoHs,.  carpenters,  tilers  ;  it  grants  them  a  year  to  bring 

luit  for  what  is  due  to  them,  art*  127. 

Apothecaries  have  alfo  a  year,  art^  125* 

673.  The  ordinance  of  1673,  which  at  the  prfefcntd^y 
\s  in  this  refpecl  the  general  law  of  the  kingdom,  appears 
to  have  followed  the  diftin6lion  of  the  cuftoni  of  I'avis.  It 
expreffes  in  the  firft  title,  art.  7,  *'  that  Ihop-kcppers  hy 
^'  wholefale  and  retail,  mafons,  carpenters,  tilers,  lock* 
"  fniiths,  glaziers,  plumbers,  pavers,  and  others  of  the  like 
**  quality-,  ihall  be  holdeii  to  demand  their  payment  within 
^*  a  year  after  the  delivery." 

And  in  article  8,  it  expreffes:  "  The  a6\ion  fhall  be 
*•  brought  within  fix  months  forprovihons  and  conimodi- 
•*  tiej^  in  retail,  fold  by  bakers,  paltry-cooks,  butchers,  cooks 
*'  and  keepers  of  cook-lhops,  taylors,  lace-makers,  facJl^rs, 
*'  h:irnefs-makers,  and  other  like  penbns."  Under  tiiefe 
%vords>  **  and  other  like  perfons,"  are  comprifed  ihoe- 
rnakers,  coblers,    cooks  and  fellers  of  Iwine   flelh,  &c. 

674.  Our  cuftom  of  Orleans  has  not  admiteft  the  pre- 
riptioa  of  fix  months  except  againll  the  demands  of  letters 

horfes  and  other  beads  ;  art,  266. 

It  gives   exprcfsly,  in  the  article    265,  one  year  for 

y 
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'  demands  for  fmall  commodities ;  and  holwithflandtiv^ 
the  ordinance  of  1673,  the  ciiftom  is  always  prtfervcd, 
in  this  bailiwick,  of  granting  a  year  without  diRin^lon  to 

'  all  fhop-keepers  and  artifans,  to  demand  payment  for  ibc.r 

•ivares  and  manufactures. 

'§.  11. 
In  what  cdses  the  prescription  of  a  year  takes  placem 

675.  The  prcfcriplion  of  a  year  takes  plat:e,  I.  again!; 
•%iie  demands  of  iliop-kecpers  and  artifan^  comprifcd  in  ibc 

article  126  of  the  cuftom  of  Paris,  and  of  ttiofe  comprifcd 
•-in  the  article  7  of. the  firft  title  of  the  ordinance  of  167^, 

In  the  cnftom'of  Orleans,  this  prcfcnption  takes  place  againil 

the  detnands  of  all  (hop-keepers  and  aitifans,    without  an; 

di[lin6iion  of  largeand  f mall  quantities. 

II.  Ajjainft  demands  for  bills  of  docfbrs  and  furgcor.s 
'  according  to  the  article  125  of  the  cuftom  of  Paris,  vrhicu 

is  obfervcd  where  the  cuftom  is  not  explicit  on  that  fub- 

jea. 

III.  A gainft  the  demands  bffcliool-mafters,  preceptors 
uftiers,  regents  and  others  for  the  inftru6\ion  of  children. 
Our  cuftom  of  Orleans  erf.  2 6 A.  has  a  difpofition  to  this  ef- 
fect, and  it  is  a  common  law. 

IV.  Agaifi ft  demands  for  board  and  tieceftaries  ;  0> 
icans^  26^.  this  is  aifo  a  common  law. 

V.  A  gain  ft  demands  for  wages  of  fervants  lal>o\irers  £rd 
others  ;  Orleans^  2G5.    This  is  alfo  a  general  law. 

This  term  servants,  comprehends  not  only  thofe  whft 
-fcrve  about  the  perfon  of  the  head  of  a  family,  but  alfo  tho/r 
who  labour  in  huftiaiidry  fuch  as  labourers,  reapers,  ga- 
therers, vineyardsmen,  herdsrtten,  Sec,  thofe  who  work 
at  manufadlures,  fuch  as  fervants  to  refiners,  and  thofe  wl;ii 
ferve  as  journeymen  with  artifans.  Under  this  term  ser- 
vants are  not  comprifed  thofe  who  work  by  the  day,  wbo 
^a%'e  only  forty  days  to  niak-e  thcir^demand^as  we  fhall  in/r^ 
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^   III- 

In  what  cases  prescripiions  do  not  take  place* 

676.  Thefe  prefcriplions  of  fix  months  and  of  one  yeai^ 
do  not  ta\e  placet.  I.  when  the  claim  is  eftablifjied  by  fome 
inflruraentin  writing,  whether  before  a  notary,  or  under 
private  fignature,  or  finally  by  an  account  fettled  which  con- 
tains the  articles,  or  the  journal  of  a  fUop-keeper  contain-^ 
ing  the  account  lettled  and  figned  by  the  debtor  :  this  is 
the  fenfe  of  the  terms  of  the  article  9,  firft  title  of  the 
ordinance  of  1673  :  *^lt  is  oui:  will  that  the  contents  take 
**  place,  unlefs  before  the  year  and  the  fix  months  there 
**  may  havebeen^n  account  settledy  a  note  or  obligation."  In 
this  cafe  the  claim  is  iiibje6t  only  to  the  prefcription  of  thirty 
years.  . 

677.  II.  Thefe  prefcriptions  do  not -take  place,  ifthejc 
have  been  interrupted  by  a  fuit  brought  before  the  tima 
of  the  prefcription  had  expired,  and  which  had  not  iince 
failed  by  nonpross},  this  is  common  to  all  prefcriptions. 

678.  III.  Thefe  prefcriptions  of  a  year  and  of  fix  months 
are  not  obferved  in  the  confular  jurifdidions,  when  the  arti<^ 
cles  or  workman  iuip  of  a  fhop-keeper  or  artifan  have  been  de- 
N^red  to  anotiicr  ihop-lieeper  or  artifan  for  his  trade  or  art| 
and  the  parties  have  upon  their  journals  accounts  current 
with  each  other  for  the  faid  articles*  There  is  on  thisfub* 
je£l  acelchrdted  cafe  decided,  of  the  12  July  1672,  Jour^ 
nal  du  Palais •  The  cuftom  cC  Troyes,  art*  201,.  has  adiC*. 
pofition  to  this  effect* 

For  example.  A  flioemakerto  whom  a  currier  has  fur^. 
nifhed  leather,  a  joiner  to  whom  a  lumber  dealer  has  fur- 
niihed  timber,  cannot  plead  this  prefcription  agsdnil  the 
currier  or  the  lumber  dealer,  who  ihew  a  journal  by  which^ 
it  appears  that  they  have  an  account  current  with  the  fboe* 
n^aker  or  joiner% . 

679.  IV.  Thefe  preforiptionsdo  not  take  place  agatnft 
common  perfons  who  fell  fmall  commodities  and  provifions^ . 
tli^.^.  prodt(ce  of  their.  land>  as   their   corn}  their  winc^ 
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their  wood  :  for  the  ordinance  as  well  as  the  cullom  bas 
lubjeclcd  Lo  the  prcfcriplion  only  Qiop-keepers  an4  trade C« 
men*. 

"^  One  fliould  in  this  refpecl,  confidcr  as  a  comTOonper- 
fon  and  not  a.lhop-keeper,  a  perfon  who,  although  a  Ihop- 
icfpcr  by  profcflion,  fells  provilions  from  his  land,  and  of 
which  he  docs  not  i;nake  a  trade  ^  as  if  a  grocer  had  fold 
tJie  wine  from  his  vineyard..  • 

Altliough  a  common  pcrfon  be  not  fubje6l  to  the-  pre- 
fcripliou  of  u  year,  however  if  he  had  brought  fuit  after  a  ve- 
Vy  confiderable  time,  although  lefs  than  thirty  years,  aga'ti^il 
H  Ihop  keeper,  to  whom  he  had  fold  provifions  of  his  own 
raifing,.  und  the  Qiup-keeper  ihould  maintain  that  he  had 
paid  lor  ihem,  alihough  be  had  no  difcharge  therefiom, 
it  would  be  in  the  difcretion  of  tlie  judge,  according  to  liio 
ciicumfiances,  to  difcharge  the  defendaiit  from  the  demand. 

§.  I  v.. 

from  what  tiitie  prescriptions  run  and  against  tx^liomm 

;'•  680.  The  prelcription againft  the  dcmandsof  ihop-keep^ 

ers  and  artifans,  for  the  price  of  the  articles  and  manufac- 
tures which  they  have  furniihed,  run^  from  the  date  ofe^ch 
article,  and  the  continuation  of  the  articles  makes  no  inter- 
ru|>tion.  This  was  expreifed  by  the  ordinance  of  Lewis  XII. 
which  fays  from  the  the  firft  ai*ticle  ;  by  the  cudoni  of  Paris, 
.%vhii:h  exprcfTes  from  the  day  of  the  firft  delivery  :  and  final- 
ly the  ordinance  of  1679,  orf,  9,  cxprcfles  that  the  prefcrip>- 

[  tion  fhall  take  place,  though  there  (hould  be  a  further  contin- 
)iation  of  the  articles^ 

The  rcafon  i^,  that  the  claim  of  the  ibop-keeper  or  ar- 

lifan  who  has  furnifhed  feveral  articles  at  different  times,  is 

compofed  as  well  of  particuffLr  claims  which  he  has  for  the 

'    article  that  produce  as  many  particular  a6lions,  beginning 

each  to  run  from  the  day  when  the  articles  ^verc  furniftiedi 

681*  In  fegard  to  do6lors  and  furgeons,  I  think  we 
pught  not  to  confider  the  claim  of  a  do6\or  or  furgeon  vsho 
has  attended  a  fick  perfon  during  his  fic)mefsy  as  copipofr^ 
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•fas  many  fepar^tc  ciiitis  ns  the  dticlor  or  furp;con  ha^ 
rcnderec!  i*:tcntions,  but  as  a  iin*;le  ami  the  i'ame  cjaim, 
which  has  not  been  completed  till  Uic  ailcntions  ot  the  elec- 
tor or  i'lirgcon  have  been  finiihcd,  either  by  the  recovery 
or  by  the  deaUi  of  LUe  patiem»  w:.ich  iia-i  put  ai^  end  :o  bi& 
iickn-is,  or  when  the  docior  or  iurgcou  has  been  difmilTcd* 
Thei  ,iore  I  thiiik.tliat  thv  ;:rercnpaoi)  ought  only  to  run 
from  V  V  day  oi  tiie  dwoih  ot  he  patient,  when  the  patient 
died  in  'he  licknefe,  or  frcni  the  day  of  the  lad  vifitor  laft 
attentioiii  V  hen  the  patent  has  been  rcilorcd,  or  when  the 
doctor  or  furi^eop,  ::as  bceji  dii'miiicd  before  the  end  of  the 
fi  cknefs. 

liut  if  the  do6tor  or  furgcon  has  attended  one  in  dif- 
ferent iijialadics,  there  avt  as  mapy  different  claims  and  ac- 
tions a^  the  \i  were  maTadies,  which  actions  ought  to  be 
feparatcly  prefcribed  from  the  day  of  the  termination  of 
^ach  malady «  ^ 

682.  Where  the  cuflom  is  nolcxplkit  in  regard  to  fer- 
vants,  there  is  Toom  to  think  that  we  ought  to  follaw  the 
ordinance  of  Lewis  XII. >  which  expreffes  that  they  are  not 
receiveable  to  demand  their  wages  after  a  year  from  leaving 
the  houfe  of  their  mailers,  and  that  during  the  faid  year  they 
maji^only  dora.and  the  wages  for  the  three  laft  years.  This 
is  the  opinion  of  Henry,   and  of  Bretonnier* 

The  cuRom  of  Paris  and  of  Orleans  having  fubjecled 
the  a6tionof  fervants  for  their  wages  to  the  prefcri'Ul.jn  of 
a  year,  without  diflipguilhing  whether  thefe  are  yet,  or 
not,  in  the  fervice  of  their  mailers,  we  may  maintain  that 
the  prefcujAio.*  againlt  the  action  which  the  fervant  has  for 
each  period  of  liis  fervice,  ought  to  run  from  the  day  of 
tlie  expi'  •  io!!  of  each  period.  For  example,  accordin;^  to 
this  opi:iion,  if  a  fervant  is  hired  by  the  >ear,  he  can  only 
demand  hi^  wages  for  the  vear  be'bre  the  lad  period  and  the 
price  of  his  fervices  fmce  the  lafl  period  ;  and  if  he  is  hired 
by  the  n^onth,  he  can  only  demand  die  wages  of  the  laft 
twelve'  months,    and  w'.at  has  run  fince  the  laft  month. 

We   muft  decide  the  fame  in  rej-ard  'o  the  boarding 
9f  Qhildren  for  the  purpofe  oi  their  inftru£txoB. 
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683.  Duplcfsis  and .Licmaitre  have  thought  tlrat^htfa, 
prefcriptions  ought  not  to  run  againd  minors.  For  royfelf,  I* 
think  that  they  run  as  well  againft  minors  as  againll  per- 
fonsof  age  ;  I.  becaufc  the  contra6ls  from  which  arifc  the 
aclion  of  fliop-kcepcrs  and  ariifans  againft  whom  this  pre- 
fcription  is  eftablilhed,  are  cantracls  which  they  make  in . 
their  quality  of  Ihop- keepers  a^d  artifans. .  It  is  a  principle 
that  they  contract  as  of  age  when  they  contra6t  in  this  quali- 
ty, and  for  fomething  relative  to  their  trade  or  bufinefs  ; 
whence  it  follows  that  they  are  not  relievablc  againft  thefc 
eontra6ts.    T-hcy  ought  then  to  be  fubje£l  to  -the  prefcrip- 
tion  of  the  a6tion  which  grows  from  thefe  contrails,    as 
perfonsof  age  art«  H\  This  prefcription  is  not  ellabliflied 
as  a  penalty  for  the  iiegrigeiM:c  of  the  creditor,   which 
might  be  forgiven  in  a  minor  ;  but  upon  a  fimple  pr&fump- 
tion  of  payment,  fefulting  fram  this,  that  t^e  payment  of 
ihefe  debts  is  not  commonly  delayed  fo  long  :  therefore 
this  yirefcription  operates,  equally  in-»regard  to  minors  and 
pLiibns  of  age.  III.  A^  our  cuftdm  does  not  except  minors 
f:r>m  this  prefcription,  as  it  has  taken  care  to  do  in  regaid 
to  the  prefcripliou  of  thirty  years,    we  ought  not  to  excep; 
them. 

§.  V; 

Of  the  foundation  and  of  the  effect  of  these^prescriptionsm 

684.  Thefe  prefcriptions  are  founded  folely  upon  ths 
piefumption  of  payment^. 

Hence  it  follows  that  the  creditor  is  not  fo  far  not  re- 
ceivable as  that  hQ  cannot  defer  to  his  debtor  the  oath, 
whether  the  fum  by  him  demanded  is  due  or  not.  This  is 
formally  decided  by  the  ordinance  of  1673.  tit.  I,  art,  10. 
The  cudom  of  Orleans  has  alfo  a  difpoUtion  to  this  effecl. 
art*  265.  In  this,  thefe  prefcriptiona.  differ  from  other 
prefcriptions,  which,  being  eflablinied  in  the  form  of  a 
penalty  againft  the  creditor,  deprive  hin:\.  entirely  of  tli^ 
aclion. 

685.  The  debtor  to  whom  the  oathis  deferred,  is  holder* 
to  fwear  that  the  fum  which  is  demanded  from  him  is  net 
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diie.    On  his  faiUng  to  fwear,  the  oath  is  dercn*ed  to  the 
perfon  demaudlxigi  and  upon  his  oath,  he  ought  to  obtain 
-  judgment* 

686.  When  the  widow  or  the  heirs  of  him  to  whom 
the  delivery  has  been  made,  are  faed,  tl*ey  cannot  be 
obliged  to  fwear  whether  the  thing  be  really  due  ot  not  by 

nhe  deceafed  debtor ;  becanfe  the  oath  cannot  be   deferred 
to  one  upon  what  is  not  his  own  a6l ;    ar^.  L.  45,  fF.  de 
'  regui^  juris.  Pauhcftabliflies  a  principle  to  this  effeClt  Htrre- 
di  ejus  cum  gup  contractum  est^  jusjurcindum  deferri  non  potest* 
Paul,  jenf.  11,  1,.4.    But  although  they  cannot  be  obliged 
to  fwear  precifely  that  the  fum  demandeJ  i.i  not  due,  the 
ordinance  liowever  permits  the  oath  to  be   deferred  whe- 
ther they  have  not  akno\vied3;2  that  the   fum  is  due  ;    this 
is  exprelfed  by  the  article  10,  above  cited.    On  their  default 
to  make  this  oath  it  ought  to  be  deferred  to  the  plaintifT. 
The  ordinance  likeuife  permits  this  oath  to  be  deferred  to 
•tutors  of  minors,  the  heirs  of  the  deceafed. 

687.  If  the  widow  who  was  in  a  community  of  propcr- 
'ty  with  her  hulband,  rcfafed  to  take  this   oath,  or  even 

agreed  that  the  fum  is  due,  ought  judgment  to  be  had  a- 
4;ain(l  the  heirs  who  flioitldofifer  on  their  part  to  aiBrm 
that  they  have  no  knowledge  that  it  is  due?  To  this  qnefl- 
ion  we  mud  anf*ver,  no ;  for  the  debt,  by  the  death  of 
the  deceafed,  being  divided  between  the  widow  and  the 
heirs,  the  oath  which  is  deferred  to  the  widow  and  which 
on  her  refufal  is  deferred  to  the  plainlifT,  relates  only  to 
the  part  of  the  djbt  which  is  due  by  the  widow.  This  wi- 
dow, on  refufing  to  fwear,  or  even  in  acknowledging  the 
debt,  can  only  oblige  heifelf;  (he  cannot  bind  the  heirs  i 
fhe  may,  by  her  own  ail,  caufe  the  prefcription  to  ceafe 
for  the  part  which  Ihc  owed ;  but  flic  cannot  caufe  it  to 
ceafe  for  the  part  due  by  the  htiis. 

It  is  the  fame  thin?:,  if  one  of  the*heirs  acknowl^^dged 
the  debt:  this  acknouriedgnxcnt  would  not  oblige  him,  but 
€or  the  p-irt  of  it  which  he  owed,  and  it  would  not  oblige 
the  other  heirs,  who  took  the  oath  that  they  had  no  know* 
J  edge  of  the  debt. 
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68U.  Not  onl]r4^as  the  creditor  the'  right  to  defer  tlil 
Oath  notwithflanding  the  preCcpiption ;  he  may  alfo,  >vhen 
the  o*)jedt  docs  not  exceed  one  hundred  livres,  be  received 
to  prove  by  witncffes,  that  tlie  defenc'anfr-has  ofieved  to  pay 
the  fum  fince  the  demand,  or  even  b*.  lore  the  demand,  fiiice 
the  time  that  he  has  declared  that  he  paid  it.  1  he  re.tfon 
is,  that  although  the  aclion  which  arifes  from  the  b-T^aiil 
be  prefcribed,  that  whlcli  urilcs  from  the  pi'omife  wl.ich 
has  been  made  to  pay,  when  it  i  >  '\n  einy  .niamier  proved,  is 
a  new  aclion  which  is  not  pref'. iibcd» 

A  R  r  I c  LR  V. 

Of  several  ot  h cr  k in  Js  of  h  "-cscrtpt  ions^ 

68^.  The  demand  of  jburneymen*  for  the  payment  of 
thci"  dj.\\y  wafres,  is  prefcribed  by  the  time  of  fjrty  days. 

C/.<i.^('m   art*  264. 

This  prcfcription,  as  well  as  the  preredinn:*  is  found- 
ed upon  the  fole  pref-imption  of  payment;  it  is  prefum«rd 
ti.  n  thefe  perfuns  who  have  need  of  their  wages  for  thtif 
fu;.por;,  do  not  wait  a  long  iin,e  in  procuiing  payment,  of 
«it  lj.iil  in  dernaniVu^jj  it. 

Therefore  this  prcf'ripti.m  does  not  exclude  the  plain* 
tiff  from  deferrinw^  .!jc  o\th  to  li.e  defendant,  as  in  thecjifti 
of  prtiVrijJiioiis  \^hich  huve  been  before  f^Htken  of,  nor 
from  bein-j  received  to  prove  tliat  the  defendant  has  pi*o* 
miied  to  pay,  when  tiic  price  of  tliewagcb  docs  not  exceed 
one  huiiUredlivrcs. 

It  is  afked  '^h-therthc  preH  i;>tion  for  all  the  fums 
runs  only  Vrom  the  day  of  the  la(l  iiay's  »otk  ?  In  ilriclnefs 
it  (Vvr:^  \h<\l  v.e  ouj^lit  to  fiy  .lie  prefcrirvon  fhould  run 
for  the  price  Lfcach  day's  wo:k,  from  the  day  that  each  is 
finiflied  ;  for  as  the  journtyman  has  a  riglit  fiom  tJ.fs 
time  to  demand  this  day's  work,  his  aclion  for  the  p\i^*i  of 
this  cl:iy*s  work  has  been  from  this  time  open,  and  ronfc- 
Mienily  the  preJcnpi'ion  of  it  .hnuUi  r«m  frotu  this  liau'» 
M(>.  '  err  we  may  in.'.i.itai'*  ♦'  *\  r^  r  to  run  onl*  '•'''» 
*';t  il..;    oi   i!-.c  I.,;;,  d.iy'6  Wv,:«,   ..  .^•v 1/  if  the  jwJii.<jy* 
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^{m  was  during^  this  time  fupportcd  bf  the  hirer;  for  jour- 
Tie  y  men  do  not  comniofily^demaiKi  thdr  wages  unliJ  their 
work   is  fixhlhed. 

690,  The  demand  of  attorneys  for  their  fees  is  pre- 
icribcd  by  two  years,  counting  from  the  day  of  thetieceafef 
«f  therr  clients  or  of  the  revocation  of  their  power  j  ylrret 
fie  rcgUnt^  28,  Mar.  1692. 

The  fecond  article  eftablifhes  agai'nfl  attorneys  another 
prefcription  ;  it  expreiVcs  that  they  cannot  in  cafes  not  dc^ 
tormined^  demand  their  colls,  fees  and  charges  for  tlie  pro- 
ceeding's had  beyond  fix  years  irame<liately  precediiig^ 
though  they  have  always  continued  to  act,  unlefs  they  had 
tliem  fettled  aitd  adjufled  by  their  clients,  end  this  with 
an  account  of  the  fum  to  which  they  amount)  when  they*/ 
e^eed  two  thoufand  livres» 

The  law  has  only  fpoken  of  fees  in  cafes  not  dctermin-' 
ed;  in  regard  to  thofe  teriniuutcil  by  a  final  jud^^1nent| 
tlie  prefcripiion  of  two  years  ought  to  run  from  the  day* 
that  the  power  of  the  attorney  expired  by  the  final  judg*^ 
unent:  as  In  cafes  not  determined,  it  runs  from  the  day  it 
iias  ceafedby  the  revocation,  or  by  the  deccafc  of  ihepArty^ 

691.  There  is  no  law  which  limits  the  time  of  the  ac- 
tion for  fees  of  notaries  and  oificcrs.  It  would  be  equita-^ 
ble  to  extend  to  thcfe  officers  the  prefcription  of  fix  yearifc 
eilablilhed  in  regard  to  attorneys ;  but,  this  not  bcin^  iixcd 
by  law,  we  fliould  have  great  regard  to  circumllances. 

There  is  another  kind  of  prefcription  againll  attorneys 
and  oiEcers  which  refults  from  the  return  which  they  have 
made  ef  the  papers  of  the  fuit  to  the  parties:  there  refulta 
fi'om  this  return  a  prefumption  of  payment  and  it  is  com« 
monly  faid  at  the  bar,  papers  returned^  papers  paid* 

Attorneys  being  obliged  by  the  rules  of  the  court,  to 
liave  a  journal  upon  which  they  are  to  enter  the  payments 
^vhich  are  made  to  them  by  their  clients,  there  refuits  from 
X.  he  want  of  (hewing  this  journal  a  plea  in  bar  againll  the 
demand  which  they  make  lor  their  fees*  i?c'^«  de  Cour, 
22,   Aug.  1692. 

Vol,  11.  Z 
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692,  The  detnsind  of  a  client  for  the  reftitution  of  tli^ 
papers,  with  which  an  advocate  or  attorney  has  charge4 
liimfelf,  is  prefer  ibed  by  five  years  from  the  day  of  the  date 
of  the  final  judgment  or  from  the  compromife  ;  and  by  teu 
Tears,  »when  the  proceedings  have  not  been  terminated. 

This  prefer!  ption  is  of  the  fame  nature  as  thepreced- 
"ibg,   and  is   founded  upon  the  prefumption  of  the  rellim- 
*tion  of  the  papers  after  this  lapfe  of  time ;  therefore  it  doet 
not  exclude  the  decifory  oath. 

It  is  the  fame  thing  with  that  which  operates  in  fiivoi^ 

"Hif  counfdlors  of  the  court,  their  widows  and  heirs  ;  thcjr 

are  difcharged  from  their  liability  to  account  for  papers 

i>f  the  fuit,    by  the  lapfe  of  three  .years  from   the  day 

'T>f  the  judgment,   when  the  fuit  has  been  determined,  or 

Yrom  the  day  of  the  deceafe  of  the  counfellor^  or  from  hit 

refignation,  although  the  fuit  has  not  been  determined. 

We  have;  no  law  in  regard  to  inferior  judges ;  kt 
^e  cannot  refufe  to  them  the  prefcription  of  five  yean 
2? ranted  to  advocates  and  attorneys. 

'  693.  All  thefe  prefcriptions  have  for  their  fole  foun^ 
Nation  the  prefumption  of  payment,  and  they  do  not  pre- 
vent  the  plaintiff  from  deferring  the  oath  to  the  defendant, 
whether  it  be  true,  that  he  has  paid,  t>r  that  he  does  not 
retain  the  papers  which  are  demanded  from  him* 

There  are  other  kinds  of  prefcriptions  ag^infl  differ- 
'«nt  kinds  of  a6lions,  as  that  of  teli  years  againfl  all  rcfcif- 
fory  a'^tions,  that  ef  five  years  for  arrearages  of  annuities, 
tluitof  ayearagainft  demands  for  redemption  ;  thatagalnft 
actions  redhiifitoriaj  on  account  of  a  defe6l  in  the  thing  Ml 
to  take  back  or  i*eflorc,  of  which  the  time  is  differently 
ruled  by  the  cu(\om  and  different  ufages  of  places.  We 
ihall  fpeak  of  thefe  prefcriptions  when  we  ireat  of  (heful>* 
j^^  to  which  they  relatet 
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Of  the  proof  a^  well  ef  obligations  as  of  the  payment 

of  ehem^ 


*  X  X  £  who  claims  to  be  the  creditor  of  any  one  is 
obliged  to  prove  the  a6t  cr  Jigreement  which  has  produced 
his  claiin>  when  it  is  conteded:  on  the  contrary  when  the. 
obligation  is  proved,  the  debtor  who  claims  to  have  dif- 
charged  it,  is  obliged  ta  prove  the  payment.  There  are 
two  kinds  of  proofs,  literal  and  teflimonial,  of  which  we 
will  treat  (eparately  in  the  two  firft  chapters.  Confeffioik 
«pd  certain  prefumptions  hold  alfo  the  place  of  proofs,  c^ 
alfo  the  oath :  we  fhall  treat  of  them  in  a  third  chapter. 
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CHAPTER    THE    FIRST. 

0/  literal  proof, 

i595.  .Literal  proof  is  that  which  refults  from  inftrii- 
mcnts  or  writings.  For  example.  The  literal  proof  of  the^ 
obligations  which  arife  from  agreements,  as  from  a  con-^ 
traclof  fale  or  of  hire,  is  that  which  refults  from  the  inflru- 
ments  or  writings  which  include  thefe  agreements.  The 
literal  evidence  of  the  obligation  which  a  judgment  pr-c** 
duces,  is"  the  record  which  contains  that  judgment-  The 
literal  evidence  of  the  payment  of  any  obligation  whatever, 
is  the  receipt  which  the  creditor  has  given  thereof. 

Thefe  inftrumcnts  are  either  authentic  or  private..  We 
call  authentic  inftrumcnts,  thofe  which  are  taken  by  a  pub- 
lic oflEicer,  as  a  notary  or  clerk  of  a  court.  Private  inftru- 
ments  are  thofe  which  are  taken  without  the  aid  o£a..pub>«» 
lie  officer*. 

Thefe  inftruments  are  alfo  original,  or  copies :  we  al(<> 
'^ifUnguifh  titles  primitive  and  recognitive.  We  will  trej^t, 
ki  a  fumxzxary  manner  of  .thefe  different  inftruments^. 
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0/  oiiihentia  original  titles* 

•  §.  I. 

What  instrumtnis  cure  authentic* ' 

^6»  Authentic  indruments  are  thofe  which  are  takei^ 
by  a  public  oiVicer,  with  the  requifite  folcmnities. 

It  is  nccciiary  that  the  inftniment  fhould  be  taken  in 
the  place  where  the  officer  has  a  chara6Ver  of  public  oflficer, 
and  a  right  to  a6\  as  fuch.  Therefore  if  a  notary  takes  an 
inftrument  out  of  the  di{lri6l  where  he  is  notary,  this 
-would  not  be  an  authentic  indrument. 

By  a  particular  praftice  of  the  courts  of  Paris,  of  Or-» 
leans  and  of  Montpellier,  notaries  of  thefe  courts  have  the 
'  light  to  take  indruments  ^11  over  the  kingdom^      Orleans^ 
art.  463* 

697,  Althougli  there  arc  f6me  regulations  which  hate 
denied  to  fubaltera  notaries  to  take  indruments  between 
oth^r  perfons  than  t,hofe  who  are  within  the  didricl  ii\ 
which  they  are  edabliftied,  and  for  other  property  than  that 
which  is  (ituated  within  their  didricl,  yet  fuch  indruments 
are  not  the  lets  authentic,  thefe  rules  having  been  confc- 
dered  as  fifcal  laws,  and  not  having  had  efife^t* 

698,  If  the  notary  or  public  officer  was  interdicted  his 
ofHce,  when  h^  took  the  indrument)  the  indrument  would 
not  be  authentic* 

It  is  neccflary  alfo  for  the  authenticity  of  the  indni- 
ment,  that  the  formalities  required  diould  have  been  oh- 
fcrved ;  that  the  notary  fliould  be  himfelf  accompanied  by 
another  notary  or  two  witneffes,  that  the  indrument  fhould 
be  upon  damped  paper j  that  it  fhould  be  regidered. 

699«  When  the  indrument  is  not  authentic,  cither  by 
the  incompetency,  or  the  interdiction  of  the  officer,  or  for 
ivant  of  form ;  if  it  is  figncd  by  the  parties,  it  has  at  leait 
tlie  fajne  evidence  againd  the  party  who  has  figned  it,  a$ 
an  indrument  under  private  fignaturc.    Boiceau  4,  part.  % 
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§•11. 
Sow  authentic  instruments  are  evidence  against  the  parties* 

700.  An  authentic  original  inflrument  \%  full  evidenct 
of  itfeir  of  whaV  is  contained  in  the  inllrument. 

Ncverthelefs,  when  th^s  inflrument  is  produced  with-, 
out  the  clillricl  of  the  public  ©iBcer  who'  has  taken  it,  it 
is  common  to  eflabUlh  the  lignature  of  this  officer^  by  a  note 
or  certificate  at  foot. 

This  certificate  is  an  atteftation  given  by  the  judge  of 
the  place,  by  which  this  judge  certifies  that  the  officer  who 
has  taken  and  figned  the  intlrumenty  is  truly  a  public  of(i« 
cer,  notary,  &c» 

The  fignature  of  the  public  officer  who  has  taken  the 
inflrument  gives  lull  faith  to  whatever  it  includes,  and  to 
the  fignatures  of  the  parties  who  have  fubfcribed  it,  fo  that 
it  is  notneceffary  confe<juently  to  prove  it  otherwife. 

Neverthelefs,  authentic  inflruments  may  be  dated  to  have 
been  forged ;  but  until  the  plea  of  forgery  has  been  fo  adjudg- 
ed, they  are  proof  by  provifo,  and  the  judge  Ihould  ordain  the 
provifional  execution  of  what  they  include.  This  is  decided 
by  the  law  2,  Cod,  ad  L  Com.  de  fals.  This  decifion  is  a 
very  wife  one.  Crime  is  not  to  be  prefumed,  and  it  would 
be  very  dangerous  that  debtors  ftiould  have  power  to  ftop 
during  a  long  time  the  payment  of  lawful  debts  by  &  charge 
of  foi'gery.  It  is  in  confequence  of  this  principle  that  Du- 
moulln  in  Cons.  Par,  ^.  1,  gl,  4^  n,  41,  decides  that  honinge 
made  by  the  vaffal,  although  the  record  fhould  be  pleaded  by 
the  lord,  to  have  been  forged  ihould  procure  a  provihonal 
replevy  from  feudal  feizure. 

§.  Ill- 

Qf  'Ofhat  things  authentic  instruments  are  evidence  against  tlie 

parties, 

701.  Authentic  inflruments  arc  evidence  principally 
{^gainfl  perfons  who  were  parties,  their  heirs  and  thofe  who 
are  in  their  rights.  They  are  full  evidence  againfl  thefc 
pcrfoas  as  to  every  difpofition  of  the  inRrument,   that  i&  to 
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fay,  of  what  the  parties  have  had  in  view,  and  which  wa^. 
the  object  of  the  inflniment. 

702.  They  arc  full  evidence  as  to  whatever  has  bteui 
expreffcd  by  way  of  recital,  when  the  recitals  have  a  refer- 
cnce  to  the  difpolition.     Molin.  in  Cons,  Par,   ^-  8,  gh    I,  n* 
10.    For  example.  If  one  by  an  inftrument  make  acknowl- 
egement  of  a  rent  due  in   thefe  terms,    **  he  achtovflegts 
that  such  a  house  by  him  possessed  is  charged  towards  Robert^ 
How  present^  for  so  much  yearly  rentj  of  which  the  arrearages 
have  been  paid  to  this  day^  and  he  has  therefore  obliged  himself 
to  continue  it  to  him;  thefe   terjns,   of  which  the  arrearages 
h^'oe  been  paid^   although  they  be  only  by  way  of  recital,  and 
it  be  not  expreffed  that  Robert  at'knowleged  to  have  receiv- 
ed them,  are  however  evidence  as  to  the  payment  agaiofl 
Robert,    a  party  to  the  inftrument :  becaufe  they  have  re- 
ference to  the  difpolition  of  the  inftrument,  and  it  ought 
to  have  been  mentioned  in  the  infTrument  how  much  was 
really  due  of  the  arrearages  of  this  rent* 

703.  In  rcjjard  to  recitals  in  the  inftrume^jt,   which  are 
entirely    foreign   to  the  difpofition,  they  may  indeed  have 
the  nature  of  half-proof ;  but  they  are  not  entire  proof,  cvtn 
againftthe  perfons  who  have  been  parties  to  the  inftrument; 
Molinj  ibid*    For  example.    If  in  the  contract  of  fale  of  a 
piece  of  land  which  Peter  has  made  to  me,   it  is  recited 
that  this  piece  of  land  comes  to  himfrom  the  eilate  of  James ;. 
a  third  pcrfon,  who  as  heir  on  the  parX  of  James  (hould  de- 
mand from  me  the  rcfloration  of  his  portion  of  this  eftate^ 
could  not,  in  order  to  ground  his  demand,   prove  by  this 
fingle  recital  in  my  contracl,   that  this  piece  of  landwa?- 
really  of  the  eftate  of  James,  altliough  I  was  a  party  to  the 
inftrument,  in  which  this  recital  is  ;   becaufe  it  is  entire- 
ly foreign  to  the  difpolition  of  the  inftrument,  and  I  hai 
not  then  any  intereft  in  oppofmg  this^  recitak 

V  IV. 

Of  wfiat  things  instruments  are  evidence  against  third perHtis* 
704-  The  inftrument  proves  againft  a  thir*  perfon  ^^» 
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ipscm^  that  is  to  fs^yi  that  the  agreement  Mfhich  It  includes 
lias  intervened^    Molin^  ibid*  tu  8. 

For  example,  the  inftrument  which  includes  the  con- 
tradt  of  fale  of  an  etlate  proves  even  againft  a  third  perfon, 
that  there  has  really  been  a  fale  of  this  eftate  conira6led  at 
the  time  exprelTed  m  the  inflnimcnt* 

Therefore  if  the  lord  of  a  raaoor  has  made  an  af>^rce« 
ment  with  his  (leward,  who  has  bound  himfelf  to  account 
for  all  the  feudal  profits  which  (hould  arife  durin;^  a  certain 
time  in  his  manor ;  the  indrumeut  containinp^  the  contradl 
of  fale  of  an  edate  fituated  in  the  manor,  is  evidence  as!:ain(l 
the  ftewardy  although  be  has  not  been  party  to  the  inflni* 
ment,  that  there  has  been  a  fale  of  this  eilate ;  probot  rem 
ipsaniy  and  confequently  the  lord  may  demand  from  the 
ile>7ard  an  account  of  the  profits,  to  which  this  fale  has  givea 
rifC)  which  the  lleward  ought  to  have  colle6led« 

But  the  inftrtiment  is  not  evidence  a^nft  a  third  per- 
fon,  who  has  not  been  a  party  to  the  inilrumenti  of  what  is 
t4iere  recited*    Moliiu  ibid*  n*  10* 

For  example.  If  it  is  recited  in  the  contrafl  of  fale 
that  the  houle  of  the  feller  has  a  right  of  view  over  the 
ht)ufe  adjoining,  this  recital  w^ll  make  no  proof  againfl  the 
proprietor  of  the  adjoining  houfC)  who  is  a  third  perfon,  not 
a  party  to  the  inftrument. 

705.  This  rule  undergoes  an  exception  ;  for  in  antiquts 
enunciativa  probant^  even  againft  third  perfons,  when  thefe 
recitals  are  confirmed  by  long  poflTeffion.  Cravett*  de  anti^m 
temp.  /).  \ycap,  4,  n.  20.  For  example.  Although  long  ufage 
docs  not  edablifh  a  right  of  way  or  of  view,  &c.  yet  if  my 
houfe  has  had  for  a  long  time  paft  a  view  over  the  houfe  ad- 
joimng,  and  in  the  old  contracts  of  purchafc  by  Ihofe  from 
whom  I  hold,  it  is  recited  that  it  has  this  right  of  view,  thefe 
old  contra6ls,  confirmed  by  my  poflcflion,  will  be  evidence 
of  my  right  of  view  againil  the  proprietor  of  the  neighbour- 
ing houfe,  although  he  be  a  third  perfon  and  his  predccet 
lors  have  never  been  parties  to  the  contracts. 

Likewifc   in  our  cufloms  which  do  not  admit  of  any 
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when  the  defendant  has  not  yet  conteded  the  tnith  of  Wit 
fignature,  the  paper  under  private  fignalure  is  cvificnrc, 
and  the  plaintiOT  may  withouL  being  obliged  to  procure  the 
acknowlegement  of  it,  obtain  in  virtue  of  this  .p^per-a  judg- 
ment*    Declaration  of  the  \5ih  May  1703. 

710.  There  is  alfo  fomething  particular  in  regard  to 
the  notes  and  promifcs  by  which  a  perfon  obliges  himfdf 
to  pay  a  fum  for  the  loan  of  money  or  other  thing ;  to  \\it, 
that  when  the  promifc  is  written  in  another  hand  than  ihai 
of  the  peribii  who  has  fubfcribed  it,  itis  neeelFary,  in  orde- 
that  it  may  be  evidence  againft  Ihe  perfon  who  has  fub- 
fri  ibed  it,  that  this  perfon  Faould  have  written,  belidcs  his 
ii.^iiatuic,  with  Lis  own  Jund  the  fum  which  ^e  is  obiigtd 
to  piiy,  which  is  ufiially  done  in  thcfe  terms,  ^oocfyi^r  s-^lH 
a.-jm.  T'jis  has  been  ordained  by  the  declaration  of  the 
kiir^,  <T':  Scptciubcr,  1733,  to  avoid  the  furpiiie  by  whicK 
fome  pcrfons  arc  Uken»  who  l^n  inflrumcnts  at  which  they 
'arc  prcfent,  without  Tiavlnt;  read  their  conients. 

But  us  commerGc  woiiLl  be  retrained,  if  all  forts  r.f 
perfons  were  bound  to  tliis  formality  of  writing  in  their 
own  hand  the  fum  which  they  oblige  themfrlves  to  pay, 
there  being  a  great  number  of  perfons  who  know  6nlt 
how  to  fign  thtir  name,  the  law  excepts  from  its  difpoa- 
tion,  traders,  artifans,  labourers  and  people  of  the  ctiuiitry, 
Rguinft  whom  promifes  fubfcribed  by  them  arc  evidenct. 
although' thoy  contain  only  their  fignature. 

711*  When  the  fum  written  in  the  hand  of  the  clcuuir 
out  of  the  body  of  the  note  or  promife,  is  lefs  than  the  fum 
txpreffed  in  the  body  of  the  note,  written  in  anoChcr  hand; 
for  example,  if  in  the  note  it  is  faid,  /  ccknovfUdge  to  ct.\ 
to  such  a  person  tfie  sum  cf  three  hundred  U^resy  and  at  tht 
loot  and  out  of  the  body  of  the  promife  it  is  written^  in  tat 
hand  of  the  debtor,  good  for  tvjo  hundred  iivresy  it  is  not  to 
he  doubted  that  tlie  promife  (hould  be  evidence  oaly  for  tL; 
two  hundred  livrcs. 

If  the  body  of  the  note  was  written  entirely   in  iht 
hand  cf  the  debtor^  as  well  as  the  woi*ds  goody  is'c*  s    in  t^i 
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dbubt  whether  the  fum  expreffed  in  the  body  of  the  indru- 
jnent,  or  that  expreffed  at  the  foot,  good^  Isfc.  is  the  funx 
truly  duej  we  ought,  c  deter  is  paribus  y  to-  decide  in  favor  of  the.. 
liberation,  according  to  this  rule,    Stmptv  in  olscuris  quod 
minimum  ist  seqttimur ;  L.  9,  ff.  de  R.  y,    The/cfore,  in  the 
inilance  propofed,  the  promife  would  be  good  only  for  two 
hundred  livres.     But  if  the  caufe  of  the  debt  expreffed  ia^ 
the  body  of  the  note  makes  it  known  that  the  fum  expreffed 
in  the  body  of  the  note  is  that  which  is  truly  due,  we  muft 
decide  otherwife. .  For  example*^   tf  liie  promife  written  in 
the  hand  of  the  debtor  cxpreffes,   F  acknoivUdge  that  I  otoe 
to   A.  B,  the  sum  of  three  hundred  Ihres^.  for  fifteen  yards  of 
cloth  of  Pagnan  which  he  has  sold  me^  and  it  appe^wV^at  this 
kind  of  clolh  was  worth  twenty  livr-sis  a  yavl,  the  promife 
vrauld  be  good  for  three  hundred iivres,  although  il  be  laid 
^ood  for  two  hundred  li'orcs, 

7i2.  The  fanus  rules  of  decifion  are  to  be  fullowed  iok 
the  iuverfe  cafe* 

When  the  fum  expreffed  in  the  body  of  the  note  is  Icfa 
than  that  expreffed  at  foot,  goody  l*fc.  as  when  it  is  faid  I  \\c* 
knowledge  that  I  owe  to  A.  B.  two  huiuireo  livres,  and  at. 
loot,  good  for  three  hundred  livres  ;  caleris  p...-  i6nSy  the  pre- 
fumptioU  is  for  the  fura  of  two  hundred  li^t«^,  unlefa  the- 
expref!ioiv  of  the  caufe  of  the  debt  tnanifcf:-  that  it  is  that 
of  three  hundred  livres  which  is  really  du-. 

7 1 3,  Ifaperfonis  and  acknowledges  himfelf  debtor 
and  depofitary  of  a  certain  fum  according  to  a  minute  of  the 
money  annexed  to^he  in{lrument>  it  is  the  fum  to  which 
the  money  expreffed  in  the  minute  amounts,  which  is  the 
f«im  due,  although  that  expreffed  in  the  inilrument  be  dif-r 
ferent :  it  is  in  this  cafe  an  error  oF  calculation. 

714,  Inftruments  under  private  fignature  are  not  evi- 
dence againfl  the  perfon  who  has  fubfcribed  them,  wheiVi 
they  are  found  in  his  poffeflion. 

For  example.  If  there  be  found*  among  my^  papiera- 
a  note  fubfcribed  by  me,  by  which  I  acknowledge  to 
oire  you  one  thoufand  livres  vt^hich  you  have  lent  me>  tlus^ 
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iu)te  will  be  no  evidence  of  the  debt ;  for,  It  being  i»  H^ 
poircfi'ion,  the  p«'elamptioii  is  either  th'At  I  had  written  this 
note  >viih  a  hope  that  you  vouid  lend  me  tlie  money,  and 
tliat,  as  the  loan  did  i.ot  take  place,  the  note  has  remained 
with  me,  or  that,  if  the  loan  did  tak  eplace,  1  have  repaid 
the  money,  and  have  taken  up  the  note* 

It  is  the  fame  with  regard  to  inftiiiineiits  of  difcharge, 
though  more  to  be  favored.  For  example,  if  there  has 
been  found  amonj^  the  papers  of  my  creditor  a  receipt  figa- 
ed  by  him  of  a  fum  which  I  owed  liim,  it  would  not  be  cti- 
dence  of  the  payment ;  for  the  reccipc  being  in  his  poffcf- 
iion  it  will  thence  be  concluded  that  he  had  written  it  be- 
forehand, in  hopc3that  I  would  pay  him,  and  this  not  hap- 
pening, the  receipt  has  remaiiKd  with  lum» 

715.  Inftrumcnts  nndcr  private  fignatiire  as  well  as 
thofe  which  are  authentic,^  are  not  evidence  againfl  third 
perfons,  except  that  the  thing  contained  in  the  inflrument 
has  really  taken  place  ;  probant  rem  ipsam  :  but  they  have 
this  inferiority  to  authentic  inflruments,  that  thefe  having- 
mi  eftablifhed  date,  by  the  teUimony  of  the  public  officer 
who  has  received  the  inflrument,.  are  evidence  againfl  third 
perfons  that  the  thing  contained  in  the  inflrument  took 
place  at  the  time  exprelTed  by  the  inflrument;  whereas 
thofe  under  private  fignature  being  fubje6l  to  be  antedated^ 
are  not  commonly  evidence  againll  third  perfons,  that 
the  thing  which  they  contain  took  place,  except  from  the 
day  when  they  ai*e  alledged  and  produced  to  third  perfons. 

Therefore,  if  I  have  feized  the  eftatc  of  my  debt- 
or, and  the  tenant  who  is  in  polfeflion  of  the  eilate  oppofcs 
the  feizure,  and  pi*e tends  that  the  e [late  belongs  to. him; 
if,  to  prove  it,  he  pt*oduces  an  iniliniment  under  private  fi.i^- 
nature,  by  which  it  is  faid  that  my  debtor  has  fold  to  him 
this  edate,  and  this  inflrument  has  an  anterior  date,  sot 
only  to  my  adlual  feizure  but  even  to  my  claim,  he  will  not 
thereby  obtain  the  replevy  which  he  demands :  for  this  in- 
ilrument,  being  under  private  fignature,  does  not  prove  a- 
gaiud  me,  a  third  perfcny  that  the  fale  which  it  mentions 
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was  made  at  the  day  cxprefled  by  the  inftniment ;  this  in- 
{Irument  has  no  da(e  but  frpm  the  day  when  it  is  produced 
ag^aind  me ;  and  as  it  is  not  prcfented  to  me  till  after  the 
actual  fcizurei  it  docs  not  prove  that  the  eflate  has  been 
fold  to  him>  except  fmce  the  actual  fcizure,  a  time  when 
it  was  not  iii  the  power  of  the  debtor  to  fell  to  the  preju- 
dice of  my  fcirure. 

If  however  the  indrument  under  private  fignature  had 
an  eilablilhed  date,  puta^  by  the  deceafe  of  one  of  the  par- 
ties who  had  fubfcribed  it,  it  would  be  evidence  even  againft 
third  perfons  that  th^e  thing  contained  in  the  inllmment 
had  already  taken  place,  at  leait  at  the  time  of  the  death 
of  the  party  who  fubfcribed  it. 

S.  II. 

Of  private  toritingSy  derived  from  the  public  archivesm 

7 1 6.  We  call  public  archives  a  depofit  of  titles  eftab- 
lifhed  by  public  authority.    Archivunty  fays  Dumoulhiy  est 

quod  publice  autoritate  potestatem  habentis  erigitur* 

Thefe  depofits,  being  edablilhed  only  to  preferve  true 
titles,  they  affure  the  truth  of  thofc  ^yhich  are  derived 
therefrom*  Therefore  inftruments  under  private  fignature» 
taken  from  the  public  archives,  with  the  atteftation  of  the 
keeper  of  the  archives  that  they  have  been  taken  there- 
from, are  evidence,  although  they  have  not  been  other- 
wife  proved.     Molin*  in  Cons.  Par.  ^.  8,^/.  1,  n.  26. 

^.  I  I  I. 

Of  the  archives  and  rentals  of  manors* 

7\7.  One  cannot  make  titles  for  himfelf:  therefore, 
inftruments  whicli  are  not  taken  by  a  public  perfon,  fuch 
CL^  the  rentals  or  regiflers  which  the  lord  of  a  manor  him- 
felf keeps  of  the  rents  and  duties  which  are  annually  paid 
to  him,  cannot  be  evidence  of  the  payment  of  thefe  rents, 
nor  confcquently  a  fufficicnt  ground  for  the  demand  which 
the  lord  woula  make  to  have  them  recognifed. 

Neverthelefs,  when  thefe  ren«'als  are  antient  and  uni- 
form, they  form  a  half-proof,    which  joined  with  other 


•  ■ 
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proof,  fuch  as  would  be  that  which  rcfults*  from  the  rccog« 
inlioii  of  the  proprietors  of  the  adjoining  lands^  would  fuf- 
ficiciitly  eflablifli  the  demand  of  the  lord. 

718.  Thcfe  rentals  and  other  manorial  papers  which 

are  not  authentic,   are  not  evidence  for  the  lord   againfi 

others  ;    but  they  are  proof  for  others  againft  him-     There- 

,forc  if  the  lord  has  ufurped,  from  me  the  pofleffion  of  aa 

eflate,  I  may  eClablifh  my  demand  againd  him  for  its  ref- 

toration,   by  his  archives  and  rentals  ft-om  which  it  yi^ouU 

appear  that  he  had  received  the  rents  for  this  eilatc  from 

me  and  my  father,  to  whom.  1  fhould  contend  that  he  h«c 

•^ranted  them* 
*-» 

But  when  the  tenant  has  made  ufc  of  the  lord's  rent- 
als agajnil  hini)  he  may  in  his  turn  make  ufe  of  theai 
againft  the  tenant ;  and  in  this  cafe  they  arc  full  proof  it 
his  favor.  Molin,  ihi(L  «•  20..  For  example,  if  in  the  in- 
ilance  above  propofed,  the  tenant  has  made  ufe  of  the  rerit 
als  of  the  lord  to  prove  that  an  eflate  of  which  the  lord  hi: 
ufurped  from  him  the  poUeffion,  belonged  to  him,  as  Ivx  - 
ing  been  granted  to  him  by  this  lord,  the  lord,  on  his  pa-t, 
could  in  his  turn  make  ufe  of  the  fame  papers  to  prp-ve  t^i. 
this  eftate  is  charged  with  all  the  incumbrances  mentio'^.- 
ed  therein ;  and  the  faid  rentals  would  in  this  cafe  in  re- 
gard to  this  particular  be  full  proof  iu  favar  of  the  lord. 

Ncverthelefs,  they  could  only  prove,  even  in  this  of- 
in  favor  of  the  lord,  facls  which  have  relation  to  thofe  ki 
which  they  are  made  ufe  of  againfl  him.  For  example,  th; 
lord  could  not  prove  by  thefe  papers  that  another  piece  ^ 
land  which  I  poUefs  is  holdeil  alfo  from  hinu 

S-  IV.    . 

Of  the  books  of  merchants* 

719.  No  one-being  able  to  make  a  title  for  himf^If,  ac- 
cording to  the  piinciple  which  we  have  already  eflabliihcd 
it  follows  thence  that  the  journals  of  merchants,  up«^ 
which  they  enter,  day  by  day,  the  merchandifes  whici 
they  fell   to  diHerent  perfons,  cannot  be  full   and  entire 
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proof  of  thefe  articles,  againft  the  perfons  to  whom  tbty 
have  been  delivered. 

NeverthelcCsy  in  favor  of  trade  it  is  eflablifhed,  that 
vben  thefe  books  are  well  kepi,  written  from  day  to  daf 
-Avithout  my  blank,  the  merchant  having  a  reputation  of 
probity  and  his  demand  being  made  within  a  year  after  the 
delivery,  they  axe  half-proof;  and  very  often  the  judge 
may,  upon  the  demand  of  merchants  for  the  payment  of 
the  faid  articles,  receive  their  oalli  as  to  the  truth  of  the 
delivery,  in  order  to  fupply  what  is  wanting  in  the  proof 
which  refulls  from  their  books* 

This  is  the  opinion  of  Dumoulin,  fxd  L.  S,  Cod,  de  reh. 
crcd.  voL  3,  p*  635,  coL  of  tite  edition  of  168l|  where  in 
fpcaking  of  the  books  of  merchants  having  a  reputation  of 
probity,  he  fays :  Rationes  ejus^  g^uamvis  non  plenam  proba" 
tionentj  nee  omnino  semiplenam  inducant^  tamen  inserunt  alt' 
quam  pr^sumptionem  ex  qua  pass  it  ei  deferri  juramentumj  ita 
ut  per  se  rationes  probent. 

This  ouf^ht  efpccially  to  take  place  between  merchant 
and  merchant* 

720«  Boiceau,  part.  2,  ch.  8,  requires  that  what  refults 
from  the  books  of  a  merchant  Ihould  be  confirmed  by  other 
evidence,  as,  for  example,  that  the  defendant  was  accuflomed 
to  fupply  himfelf  at  the  (lore  of  the  merchant  and  to  buy 
of  him  on  credit.  Such  a  facl  or  fome  other  fimilar,  being 
acknowledged,  or,  in  cafe  of  its  being  denied,  proved  by 
ivliaeffes,  according  to  the  decilion  of  this  author,  the  oath 
of  the  merchant,  refpc6\iiig  the  delivery  ofth^  article.-,  char- 
ged in  his  books,  ought  to  be  received  as  evidence. 

721.  We  may  further  add  that  in  order  to  defer  the 
oath  to  a  merchant  againft  a  common  pcrfon  upon  the 
truth  of  the  charges  in  his  book,  it  is  neccflary  that  they, 
fhould  not  amount  to  a  fum  too  confideruble,  and  that  it 
iliould  be  entirely  probable  that  the  defendant  had  need  of 
them. 

For  example.  The  delivery  of  the  articles  would  not  be 


\^7  A  TREATISE  ON 

very  probable,  if  it  were  charged  upon  the  bcok  of  a  mer- 
chant, that  he  had  fold  and  delivered  to  me  ten  yards  of 
black  cloth  within  a  year;  becaiife  I  have  not  need  of  more 
than  one  luit  in  the  year,  for  which  four  yards  would  be 
fufilcicnt* 

722.  In  regard  to  fuch  (hop-keepers  as  are  not  of  the 
body  or  company  of  merchants,  but  people  of  the  lower 
clafs,  Boiceau,  ibidim^  thinks  that  their  books  ou^ht  not  to 
be  evidence* 

723.  After  having  fecn  what  proof  the  books  of  mer- 
chants are  in  their  favor,  it  remains  for  us  to  fee  what 
proof  they  afe  againfl  ihem.  It  is  not  to  be  doubted  that 
they  are  complete  proof  againft  them,  either  of  the  bar- 
gains which  they  have  made,  or  of  the  delivery  which  has 
been  made,  or  of  the  funis  which  have  been  paid,    to  them. 

This  takes  place  even  when  the  thing  has  been  ^tit- 
ten  by  another  hand  than  that  of  the  merchant,  provided 
it  be  eftabUflicd  that  the  journal  is  that  which  the  merchant 
has  been  accuflomed  to  make  ufe  of;  for  this  journxl  beinj; 
in  his  polTcffion,  the  prefumption  is  that  whatever  is  there 
vriltcn  has  been  written  %vith  his  conient.  Dumouli,ij  ad 
Id*  3,  Cod*  de  red,  cred* 

Dumoiilin,  ibid.^  alledges  as  the  firfl  limitation  of  tb/s 
rule,  that  in  order  that  the  journal  of  a  merchant  ma?  be 
evidence  againft  him  of  the  fum  which  he  has  acknowledg- 
ed to  owe  to  any  one,  it  is  nccelfary  commonly  that  tl:< 
caufe  of  the  debt  fliould  be  there  exprelVed ;  for  as  there 
cannot  be  a  debt  without  a  caufe  which  has  produced  i'^ 
and  the  writing  alone  does  not  make  the  debt,  the  demani 
of  the  debt  cannot  be  well  grounded,  while  there  docs  noi 
?ippear  any  caufe. 

l>ut  it  is  fufilcient  that  ojie  fhould  appear,  even  bf-pre- 
fumpiion  and  conje6\urc.  Therefore  if  a  merchant  has 
written  upon  his  book  that  he  owed  a  certain  fum  to  a  ctr- 
tiiia  merpUant,  although  he  has  not  expreffcd   the  caufe, 
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Ims  bi^ok  wotHd  Hbe  eviU^iice  againft  him  in  fji^x)r  of  this 
merchant ;  if  tbis  merchant  is  the  Came  who  has  been  ao 
cuflomed  to  furoilh  kim  with  mercbaRdifeB  of  his  oun 
trade :  for  in  this  cafe  the  prefumptiou  is^  that  the  caufc 
of  the  debt  is  the  delivery  of  the fe  iB^rchandifcs^  Dumou* 
Inif  ibid* 

The  fecond  HraHatioYi  which  t)amonlin  alTedq^s  :s^ 
that  faith  (hoiild  be  given  to  the  journal  aloue^  and  not  to 
the  loofe  papers  which  might  he  found  in  the  jcufnal. 

The  tliird  limitalion  w!i'.ch  he  alledges  is,  tliat  ihe 
journal  of  a  merchant  is  ro  evidence  againd  him  in  my  fr.- 
v6r,  if,  willing  to  avail  mjrfclf  of  it  againft  hi^a,  I  will  not 
aSiOW  it  againd  rayfelf ;  for  one  oitghtnot  to  taks  advantr»^Q 
of  a  papef  which  he  himfelf  rejects*  M-ltn.  ihiiL  jVnn  fJcs 
scripture  est  inJi'oisioiiij.  Doct^  ad  L*  Si  exfzh.y  42)  C^d% 
de  iraium 

§.    V. 
Offhc  private  papers  of  incii7)'J'jjt.\ 

?24«  After  having  tr^itcd  of  Ihc  journals  ofmerchanis, 
it  is  in  order  to  fpeak  of  thofe  of  private  perfons,  who  are 
liot  metthants. 

It  is  not  to  be  doubted  that  what  we  write  upon  our 
private  papers  cannot  be  evidence  in  our  favbr  attain fl  any 
ojie  who  hasnot-fubfcribed  them-  Exfmplo  perniciosmn  est^ 
ut  ti  scripture  credatur^  qua  unusquisqtte  siln  adnotqtione  pro* 
priof  dehitorevt  constltuit  $ %\a'  TyCod,  de probata  But  are  they 
evidence  againft  us  I  Boiceau,  part,  2,  ch*  8,  u*  14,  diRin* 
guifhes  the  cafes  in  which  whut  w'c  have  written  Ihould  go 
tQ  bincV  us  towards  one,  or  to  difc barge  our  debtor. 

In  the  firfl  cafe,   for  example,  if  I  have  written  upon 

ray  journal,  ormy  memorandum*book  that  I  have  borrowed 

twenty  pidoles  of  Peter.  Boiceau,  ib\d.^  thinks  that  if  this  ac» 

knowiegement  made  upon  my  journal  or  memorandum  book 

is  finned  by  me,  it  is  complete  evidence  of  the  debt  againft 

trfe  and  my  heirs  ;    and  that  if  it  is  not  fij^ned,  it  is  only 

half-proof,  which   ought  to   be  confirmed  by  fome  other 

evidence* 
Vol.  II.  B  b 
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I  firid  thU  Ai{lin6\ion  of  Boiclau  plkufible,  but  tor  iii^ 
tifhcr  reafon  than  that  he  had  atledged..  When  the  entry 
which  I  have  made  updn  nay  jourtiil  of  the  money  borrow*. 

^''ed  is  not  iigned,  this  entry  appekrs  only  to  havcT  bcerr  made 
in  order  to  prcfefve'an  account  for  tnyfelf,  andf'not  to  ferve 
the  creditor  for  proof  of  the  loan  which  he  has  tftade  to  roe: 
this  creditor  having  iao  note^  the  prefumption  is  tfarat  Ift 
has  rendered  it  \^  to  me  when  I  paid  him«  and  that,  find- 
ing myfelf  fafe  by  the  return  Which  he  has  beeh  made  mc 

't>f  my  note,  I  have  neglected  to  erafe  the  entry  and  to  make 
'mention  of  the  payment  which  T  have  made.  But  whca 
I  have  figned  this  entry,  my  iignature  indicates  that  I  haVe 
made  it  \^ith  an  intention  that  it  {hould  ferve  the  creditot 
for  proof  of  his  cltiim,  it  ought  then  to  fefve  hiiff  for  th^t 
purpofe* 

Although  t  have  not  figned  the  entry  or  meinoYvidiiin} 
^t  I  hate  otherwife  declared  or  made  known,  that  I  ma4e 
.  it  in  ord6r  that  it  mightfcrve  for  proof  of  the  loan,  in  cafc 
i  (hould  be  furprifed  by  death,  as  when  I  dieclared  by  this 
memorandum  that  he  Who  had  made  me  the  loan  was  not 
willing  to  receive  a  note  from  me,  the  memorandum  in  that 
Cafe,  though  nbt  figned,  ought  to  be  evidence  of  tfie  debt 
againd  me  and  my  heirs. 

When  the  entry,  tilthough  figned,  is  ferafed,  it  is  no 
longer  afiy  evidence  in  favor  of  the  creditor ;  on  the  contra- 
ry  the  erafure  is  a  proof  that  I  have  returned  the  film,  if 
the  creditor  has  not  befides  fottie  other  evid^ence. 

Wefafsfo  the  fecdnd  cafe,  which  is  that  iA  whidi 
what  I  have  Written  tipon  my  jouxrial  does  not  go  to  oblige 
fne  but  on  the  contrary  to  difcharge  my  debtor ;  as  when 
I  have  written  upon  my  journal  the  payments  which  he  hzi 
made  me.  It  is  not  to  be  doubted  in  this  cafe  that  what  I 
have  written  upon  my  journal,  whether  I  have  figned  it  or 
^ot,  is  fiiR  evidence  againd  me  in  favor  of  my  debtor;  &r 
the  difcharge  is  to  be  favored. 


§.yi. 

of  yorithigs  of  private  persons  not  signed.  ^ 

X^S.  There  arc  three  kindi  of  thefe  writings;  T.  jouiv. 
AllCa^d  memoran^um-Jbooks ;  II.  writings  on  loofe  papers^^ 
nd  which  are  not  at  tl^  foot,  in  the  paargin  or  on  the  back  of 
4^gned  inftrument ;  III.  thofe  which  are  at  the  foot^ln  th^ 
SUargiii)  or  on  the  back  of  a  figned  inftrument. 

We    hs^ve  fpolf^en   of  the  firft  kind  in  the.  nreceding 
^aragraph^ 

Thofe  of  the  fecpnd  kinci  tend  either  to  oblige^  or  to  dif* 
charge  ;  in  regard  to  thofe  which  go  to.  difchargf »  fuch  as 
T^eipts^writtjsn  in  the  han^of  the  creditor  not  fignedt  which 
tre  found  with  the  debtor ;  althouglv  we  have  decided  in 
the  preceding  paragraph  that  the  receipts  written  upon  the 
jt>urnaf  of « the  creditor  are  full  evidence  of  the  payment^ 
'Without  its  being  neceflary  ti.it  they  fhould  be  figrifed,  I  do 
|iot  think  that  we  muft  alfo  decide  that  receipts  no^  ligned,. 
upon  loofe  papers,  although  written  entirely  in  the  hand 
of  the  creditor  and  in  the  polTcflion  of  the  debtor,  (hould^ 
fikewife  be  full  evidence  of  the  payment.  The  reafon  of; 
this  difference  is,  that  it  is  not  comjnon  to  fign  receipts 
which  are  written  upon  a  journal,  whereas  it  is  common  for 
a  creditor  tollgn  the  receipts  which  he  gives  to  his  debtor* 
Therefore  when  the  receipt  is  not  figned,  we  mj^iy  believe 
tl^at  it  has,  been  given  to  the  debtor  before  the  payment, 
putoj  for  a  fimple  form,  that  the  dpbtor  might  examioe^ 
whether  he  Would  approve  of  the  manner  in  which  it  hi(^ 
been  exprciTed,  and  the  creditor  has  delayed  to  fign  it  until 
he  ihould  be  paid.  Yet  if  .^lis  difcharge  is,  dated,  fo  that 
nothing  is  wanting  but  the  fign^ture  ;  if  it  is  quite  a  limplei 
receipt  and  of  which  it  was  not  neceflary  to  make  a  fortn  i 
laftly  if  no  reafon  appear  for  whieh  this  receipt  could  come 
to  thedebtoi^  before  the  payment |  in  this  cafe  I  think  we 
jnuft  prefume  that  it  was  merely  forgotten  that  therccerpt 
waa  jnot  figned>  and  that  it  ihould  be  evidence  of  paymentj^ 
efpecially  if  the  fupplement&ry  oath  of  the  debtor  b^  add^j};^ 
tbc^cto^,  ... 
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In  regard  tov  writings  not  6gnedy  upon  loofe  p^pei^y, 
vMch  tend  to  obligq  tlie|)crran  i%ha  has  vi*iltt:n  themf. 
fuch  as.  a  promUrory  note,  an  inflrument  of  fale^  Ssc^;  al- 
though ^hey  s^vc  found  in  the  bunds  of  him  towards  \\hoi]E|. 
ihe  obIjga;iQ|i  was  to,  be  Qontrajcledj  tl\*;.y.  are  no  evidence 
however  agaioll  the  perfon  who  has.  written  theiO)  tJiat  the^ 
obligation  haf  really  been  Qoatracled,  aj)d  they  pafs  only 
far  limple  projc6la  which  have  not  been  executed^ 

726.  It  remains  for  us  to  fpeak  of  writings  not  figncd. 
vhich  are  at  the  foot,  in  the  margin  or  on  th^baQk  of  a  figned 
inftrumcnN  Theft  writings  tend  cither  to  a  difcharge  or 
TO  a  new  oblii^ation. 

In  regard  to  thofe  which  tend  to  of  difcharge,.  it  is  ne^ 
eelTary  alio  to  djftinguiib  th^  cafe  in.w.Iuch  the  tnftruinent 
at  the  foot  or  on  the  back  of  which  Jlhey  ace,  is  and  has^ 

ft 

never  q^afe.d  to  be  'm  the  pofieffion.  of  the  creditor,  fi'otti 
that  in  which  it  &qu14  be  in  the  poSeflion  o£  the  debtor^ 
Ia  tUe  Scft  cafe,  as  wh«n  at  the  fQot  or  qd  the.  back  of  a 
promilTory  note  ligoed  by  the  debtor,  an^  which  is  in  the 
polFcfliou  of  the  creditor,  there  are  found  receipts  <^f  fuma 
ri^elved  on  account;  thcfe  receipts,  although  neither  (ign- 
ed  nor  dated,  ^re  full  proof  of  payment  not  only  iKhen. 
they  are  written  in  the  hand  of  the  creditor,  but  alfo  in  any 
other,  even  in  that  of  the  debtor;  bccaufe.it  ifi  more  than 
probable  that  the  creditor  would  not  ha%'C  left  thefe  receipts 
written  upon  the  note  wlrich  he  had  in  his  pofTel&oni.  if  tie 
payments  had  not  been  a6\uaUy  made  to  him. 

Further :  although,  the.  writings  no^  iigoed  whicli  are 
at  the  Coot  or  on  the  back  pf  an  jnftrument  in  the  pofleflioa 
of  the  creditor^  and.  which  tend  to  the  difcharge  of  what  is 
exprelTed  by  the  inflrument,  fhould  be  cancelled,  they 
would  not  ceafe  to  be  evidence ;  for  it  ought  not  to  be  in 
t^e  power  of  the  creditor  in  whofe  poflxrf&on  the  inftru- 
ment  is>  much  lefs  ought  it  t<^be  in  that  of  his  h.cirs)  to 
dedroy,  by  cancelling  this  writing,  the  pu-oof  of  th^  pay- 
jnent  which  it  contains- 

72r«  Thefe  difpofitions  apply  when  tlii;  inflrument  is 
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Uk  fbe-«li«fcd»Wtlie  crtdttor:  quiii  if  the  inftrtimettt  is  in 
the  hands  ol  the  dobtort  puta  if  at  the  foot,  on  the  back  or 
in  the  niar^  o£  a  btlljof  iiale-made  double,  which  is  in  th^- 
hands  of  the.p^vchafer,  debtor  of  the  price,  Teeeipts  are 
found  not  fig^ned  ?  Thefe  writing^  *  ivill  be  full  evidence,  it 
they  be  in  the  hdnd-writtji^  of  the  creditor;  tliefe  receipts, 
being  on  the  inftniment  itfelf  that  contains  the  obUgation,* 
are  better  evidence  than,  receipts,  not  dgned,  written  on  a. 
loofe  fheQt.  It  is  the  fa^me  with  regard  to  receipts,  not 
ligned,  written  in  the  hand  of  the  cretlitor  that  might  be  at 
the  foot  .of  a  preceding  receipt  iigned :  bMt  if  thefe  wri- 
tings are  in  anotiicr  hand  than  tliat  of  tb^  creditor,,  pot  being 
figned  by  himi  they  arc  ^ot  ijvidence  ;  for  it  ought  not  to 
be  in  the  power  of  the  debtor  to  procure  his  difchargc  froiTK 
the  debt,  by  cauiing  receipts  to  be  writtei\  on  the  inftrumei>t 
which"  is  in  his  poilbf&on,  by  any  perfon  lie  pleafes. 

-  Receipts,  though  ia  the  bapd  writing  of  the  qreditor, 
upon  the  initrun^ent  that  is  in  the  pofiTellion  of  thQtleh^or» 
are   no  evidence  ^f  cancelled;   for  it  is  obvious  that  the.. 

*  • 

debtor  in  whofe  poffefiion  the  indrumcnt  is,  would  n(i  have 
cancelled  thepi  if  the  payment  had  !  eally  been  made.  And 
there  is  room  to  believe  that  the  creditor  had  written  the 
receipt  on  overtures  of  payment  being  made  and  that  ho 
afterwards  cancelled  it,  U^efe  ov^rturqs  not  having  been 
parried  into  effecU 

728.  As  to  writings,  not  figged,  that  tend  to  oblige^ 
when  they  exprefs  a  relation  to  the  iigned  inftrument  at 
tlie  foot,  on  the  back  or  in  the  margin  of  nhich  they  may 
be,  they  are  evidence  a^^ainft  the  debtor  who  wrote  them* 
For  example.  If  under  a  prpmifibry  note  ^gned  by  Peter, 
by  wlux:h  he  acknowleges  that  James  has  lent  him  one 
tlioufand  livres,  there  ihould  be  written  in  the  hand-writing 
of  Peter,  further^  I  acknovfUd^c  that  the  said  James  has  lent 
me  two  hundred  livres  morey  this  writing  although  not  figned 
will  1^5  evidence  againfl  Peter;  becaufe  by  thef^  words yt^r* 
ihcrj  more^  it  has  a  relation  to  the  writing  figned  by  him*  JB.oin 
ceauy  11}  2  i  tstjjtanrjy  .ibid%    \  . 
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LJkevifb;'  if  at  the  foot  of  a  biU  ofjUtct*.  tuia^  ihW 
fcribcdb7  both  parties,  there  is  a  ppftCcript' in  the  hand  of 
the  iellerv   tliough   not^  figned^  ftaiiog  that  the  cattle  (M^ 
the  farm-  nre  included  iathe   fale^  this  |)9fifcript  wilt  be. 
^Tidcnoe  agajhft  the  feHer« 

\  If  it  were  written  in  another  liand,  if  is  obvious  it. 
Tjtrould  not  be  evidence  agaio(l  him,  if  the  inftrament  wcr^ 
produced  by  th^  pyrchaj[er  {  but  if  the  poll  fori  pt  were  at 
foot  of  the  inftrument  wbiqh  is  in  the  hand  of  the  fcIlcr, 
tnis  poftfcnpt,  althoughin'another  hand,  would  be  evidence 
again fi  the  feller;  for  he, would  not  have  fuffered  this  poft- 
fcnpt  tQ  be  written  at  the  foot  of  the  inArument,  which  wai 
in  his  pofTefliqn,  if  the  contents  of  it  had  npt  bee|i  agree^^ 
upon  by  the  parties. 

729.  When  the  writings  not  figoj^d^  being  at  the  ibott 
on  the  back  oi-  Iv,  the  n^argin  of  a^  inftrument,  have  no  re- 
hition  to  this  inftrument,  they  are  as  if  they  had  been  writ- 
^n  on  a  loofe  ihect.    See  what  has  been  hid,  supra^  n.  795t 

^  Of  tallies. 

730.  We  call  a  telly  the  two  parts  of  a  piec^of  wood^ 
deft  in  two,  which  tv  o  perfons  make  ufe  of  to  mark  the 
quantities  of  things  daily  delivered  by  one  to  the  other. 

For  this  purpofe  each.of  them  has  one  of  thefe  pieced 
of  wood.     The  one  which  the  perf(^  who  makes  the  de]i« 
^cry ,  retains  is  properly  called  the  \a}ly  ;  the  other  is  cialle^ 
the  ^tondard^ 

Wlien  the  deliveryis  raade«  the^two.  pieces  are  joined 
together  and  a  mark,  denoting  the  quantity  of  the  things 
delivered, *is  made  on  them  with  a  kiiife«  buch  are  the  tal- 
lies of  bskers. 

Thefe  tallies  fla^d  in  tlie  phic^  of  writings,  and  arc  a 
kind  of  literal  evidence  of  the  quantity  of  the  things  deliver- 
ed, when  he  to  whom  they  were  lumifhed  produces  th^ 
llandiird  to  join  it  with  the  tally. 
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Ar  r  TC  L  B    111* 

0/ copies. 

731*  It  i%.a  rulq  cbmmoa  to  ;^ll  copies,  that  ^henthe 

*\Qrigln|l  exift%  they  are  not  evidence,  except  of  what  is  in 

the  original,  as  notaries  ought  not,  even  under  pretext  of 

interpretation,,  to  add,  iti  the  inflrumcnts  they  copy  and  en- 

grofs,  any  thing  to  what  is  contained  in  the  original* 

Therefore  there  can  hardly  be  a  qucAion  upon  the  faith 
which  is  due%  to  copies^  when  the  original  exifts ;  for  if 
one  Ihould  be  m  doubt  )refpe£tihg  their  contents,  recouHc 
xnay  be  had  to  the  original. 

There  may  be  m^e  difficulty,  when  the  original  is  lo(h 
4o  know  what  credit  (hoilid  be  given  in  this  cafe  to  copies; 
It  is  hecelTary  fird  to  diftlnguiQi  thofe  which  have  beed 
madefy  a  pdbtic  perfon,  and  thofe  which  have  not  been 
made  by  a  public  perfon.  It  is  'neceflary  further  in  rer^ard 
to  the  firil,  to  diAinguifii  three  kinds ;  I.  thofe  wliich  have 
been  made  by  tiie  authority  of  the  ^udge,  the  party  beinj^ 
prcfent  or  having  been  duly  cited ;  TKthofe  which  have  been 
made  without  the  authority  of  the  judge,  but  in  prefence 
of  the  parties  :  lit.  thofe  which  have  been  made  not  in  the 
prefence  of  the  parties,  and  without  their  having  been  cited 
by  the  authority  of  the  judge.  We  will  tVeat  of  thcfe  three 
kinds  in  the  three  firft  paragra|)hs.  The  regifter  of  entries 
includes  copies  of  the  clafs  of  thofe  which  are  made  by  a 
public  officer*  We  (hall  treat  of  thefe  in  a  fourth  paragraph; 
We  fhall  treat  in  a  fifth  of  copies  which  have  hot  been^ 
made  by  a  public  perfon  ;  iti  the  fixth,  of  the  copies  of 
copies.  ' 

*  I. 

O/hopirs  maie  by  'tJte  authority  of  the  jud^e^   tlic^rij  being 

present  or  havifig  been  duly  cited^ 

732.  He  who  would  have  acopy  of  this  kind  \yhich  may 
ferveindeadof  the  origintd,  prcfents  apelition  to  the  judge^ 
at  the  foot  of  which  the  judge  orders  that  a  copy  be  taken 
i^om  the  original  of  fuch  inA^'ument,  *  a(  a  certain  place, 
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day  and  hour,  and  that  the  parties  intercded  be  citeo  to  ai« 
teud.  Inconfcquence  of  this  order,  which  is  fig;nified  to  ths 
parties,  they  are  caufed,  by  the  (ame  inftrument,  to  be  cited 
to  attend  at  the  place,  day  and  hour  appohifed^ 

The  copy  which  in  confequence  hereof  is  mafle  frcm 
the  original  by  a  public  officer  ivlicihcr  in  the  prefcnce 
of  the  parties  of  in  their  abfence  after  they  ha\*ebccn,  as  wc 
have  already  faid,  cited  to  attend,  I5  a  topy  which  wfe 
cali  a  copy  in  form*  When  tlie  orit^inal  is  aftel^vords  loft, 
it  has  the  fame  faith  a-^ainft  the  parties  ^ho  \<tTe  there 
prefent  or  had  been  cited  to  attend,  and  ag^aind  their  heir) 
or  fiicceflbrs,  as  this  original  itfc If  would  hare  h&d.  Mclh 
in  Cutis.  Par.  ^.  B^  g!.  L,  n.  37..  « 

733.  Obfcr^e  that  when  thefe  copies  arc  dill  recent,  the 
recital  which  is  there  made  of  the  order  of  the  judg^e,  and 
the  citations  given  to  the  parties  to  be  at  the  place,  dar 
«nd  hour,  at  which  the  copy  was  to  be  taken,  is  Hot  fuf* 
iicient  proof  that  thci^e  fcrmajlties  have  been  obferred. 
Therefore,  in  order  thcLt,  in  wantcf  theorig^ina),  the  copy 
Aiould  be  as  entire  evidence  as  the  ofiginal  would  have  been, 
it  is  neceffary  that  he^who  makes  ufe  of  it,   fiiould  ihetr 

the  order  of  the  judge  and  the  citations^ 

» 

liut  when  thefe  cnpies  are  ant  lent,  this  recital  of 
the  formalit!;Ls  obferved,  is  a  fi.Hlclei.t  proof  that  they 
Were  obfervcd,  p.  cordint^  to  this  rule,  Enuvciuiiva  in  en* 
tiifuis  pv'j?jnt ;  ii  id  It  is  not  neceffary  to  fhew  tiiher  the 
©rder  of  the  judge  or  ihc  citations. 

In  order  that  a  copy  may  be  reputed  anticnt,  withthtf* 
effcil  to  difpenfc  Mith  fliewing  the  proceedings  which  arc 
there  recited,  it  is  not  neceilary  thiit  it  Ihould  have  au 
antiquity,  of  thirty  or  forty  years;  fuch  as  that  w  hich  is 
.requifite  to  fupply  what  is  wantini^  in  inftniments,  to  make 
them  full  evidence,  and  of  which  we  fhall  fpeak  iv/ra^  iu 
757 :  it  is  fofHcient  that  it  have  an  antiquity  of  ten  years. 
On  this  principle  it  is  holden  that  after  ten  years  the'hif^h- 
eft  biclderi  under  a  judgment  which  is  attacked^  is  not  oblig- 
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tdto  fiicv  tli^   |Ht>6eedttigs  on  Mihich  the  judglRcnl  has 
intervened* 

r54.  Thefe  copies  in  for nfi,  Trhich>  in  regard  to  pcrw 
fons  who  were  prefent  or  had  been  duly  cited,  have  the 
fame  faith  as  the  original  hate  in  regaid  lo  other  |)erfor)S 
^vho  neither  were  prefent  nor  had  been  cited,  only  the  cf* 
hci  which  tliofe  would  have  had  without  the  party  being 
prefent  or  having  been  citedy  of  whi«h  we  wiil  fpeukj?7/)<i» 
^.  2.  Malitu,  ibid*  4k  ff,  37. 

^.  I  T. 

Of  copies  taken  in  the  presence  of  the  parties^  but  without  the 

Authority  of  the  judge, 

?35.  Thefe  copies  are  not  properly  copies  in  form  ;  fince 
tW  arc  not  made  by  the  authority  of  the  judire  :  yet  they 
^ave  the  fame  c(fec^  betvreen  the  parlies  who  have  been 
prefent,  their  h?irs  or  fticceifors,  as  copies  in  forni,  and 
they  are  between  thefe  parties,  like  copies  in  form,  for  want 
<5f  the  original,  the  fame  evidence  which  the  original  would 
be.  They  derive  tliis  authority  from  the  agreement  of  the 
parties  ;  for  the  parties  by  their  pre  fence  when  the  copies 
^ere  taken  have  impliedly  agreed  that  they  fliould,  between 
^hcmfelves,  hold  the  place  of  the  original.  1  hefc  copies  aix* 
not  ho.vtver  always  the  fume  evidence  as  copies  in  form  ;, 
f'^r  as  ihty  derive  their  force  fnlelv  from  the  agreement  of 
the  parties,  it  follows  thence  that  they  cannot  have  the 
I'lmc  force  in  regard  to  thing;s  of  which  it  is  not  in  the  pow« 
cr  of  the  parties  to  agree,  and  of  which  the  panics  have 
»ot  the  difpofal. 

Therefore  if,  without  the  authority  of  the  judge,  I 
nave  taken  a  copy,  with  the  incumbent  of  a  benefice,  of  a 
'^'^g  Icafe,  viz,  from  nine  to  a  hvujdied  years,  of  an  eftate 
"Spending  on  this  beneiice,  and  ofotwer  papers  containipg 
^'16  fornialities  which  ouj^ht.to  have  accompanied  it,  and  the  , 
luCctlTor  demands  from  me  this  cflate  ;   the  copies  which 

have  tikcn  in  the  pre  fence  of  his  predecefior,  would  not 
^  agam^  the  fucceffor  the    fame  evidence  that  the  orijji- 

^I.IL  Co 
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Dais  of  the  fuld  papers  woi^ld  have  be^B^  which  aYe  tnce 
loft  ;  nor  that  which  copies  in  form  Would  be  :  for  tbc  pre- 
dcceflbr  who  had  not  the  free  difpofal  of  the  e^tes  of  hts 
benefice,  could  not)  to  the  prejudice  of  liis  fuccefTcrs,  agree 
that  the  copies  which  I  have  taken  were  conformable  t« 
the  oriL^-inal  inflruments  which  eflabliibed  the  legidlty  ot 
the  alicnatioh  of  tins  eflate. 

'         .§.   III. 

0/  copies  made  not  in  the  presence  of  the  parties^  emd  v>iths^ 
their  having  been  cited  bythe  authority  of  the  judge* 

736.  The  copies  \vhich  are  made  from  the  original 
not  intlic  preience  of  the  party  atid  without  his  havil^beea 
cited,  are  not  commonly  entire  proof  a^ailiil  lilmt  <^  ^hat 
fs  contained  iti  the  original,  When  it  ts  lofl :  thisco|>f  fomsi 
only  an  index  or  rnchoate  proof  in  writing,  which  may  au- 
thorile  the  admidion  of  lefliinonial  proof,  to  fupj)!/  what  is 
Vanting  in  tliis  copy. 

This  decifion  takes  place,  whether  this  copy  has  beea 
itiade  without  the  order  of  the  judge  or  in  virtue  of  fuck 
order ;  for  it  is  the  fame  thing,  whether  there  was  an  order 
of  the  judge  o|i  winch  the  party  was  not  cited,  er  whether 
there  was  none* 

This  xlecifion  applies,  according  to  Dumoulio^  even 
vihcn  the  copy  (hould  be  made  by  the  fame  notai'y  who  re* 
ceived  the  onp;inal.  For  example.  I  have  executed  a  pn'.Ter 
of  attorney  to  Peter  in  the  prefence  of  Comet,  a  notary-  to 
fell  my  houfc  lo  James.  Peter  felU  my  houfe  to  Jajnes  in 
vii*tue  of  this  power>  of  which  ihe  copy  is  infert^  at  the 
foot  of  the  contract  of  fale ;  an  I  this  copy  is  Qgncd  by  Go- 
luet,  who  atteds  tliat  he  has  copied  it  word  for  word  from 
the  original  which  he  received.  Afterwards  T  bring  a  fuit 
againft  James  to  recover  back  the  eftate,  and  the  ori^rtnal 
of  the  power  which  I  have  given  to  Peter  to  fell  it  to  him 
^cing  lofl,  there  remains  only  this  copy  to  be  produced  a- 
gaintl  me.  This  copy  will  not  be  full  and  entire  proof  againft 
mty  tixat  I  have  given  a  power  to  fell  my  houfc.  The  rca- 
fon  is,  that  this  copy  proves  indeed  that  there  was  an  ori* 


*■ 
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l^tnaA.  w>m-  v!riclr-u«llas  been  tftkei)>  but  not  having  been 
^^akcrnln^  mf  preiencey  it  does  not  prove  againfl  me  that  the 
original  from  which  it  has  been  taken  and  which  is  not 
ihewH)  had  all  the  chftra£lers  neoefTary  in  order  to  be  evi- 
^nce :  it  doeft  not  prove  that  my  fignature,  which  ^s  Ikid 
in  this  copy  to  be^  at  the  foot  of  the  original,  was  truly  nvf 
£gnature«    It  is  true  that  i^  is  the  noitary  who  received  the 
original  and  ^ho  has  fee^  me  {ig^.th^  original,  that  attcAs 
it ;  but,  fs^ys  Dumoulin,  a  notary  cannot  attefi  and  make 
full  evidence  of  things  whicii  he  is  not  required  by  the  par- 
ties to  atteft*     Non  potest  testari,  nisi  de  eo  de  quo  ragatur  |i 
pariiiUf :  he  can  only  attell  what  he  fees  and  underftanc^s 

■ 

jjropnis  s^nsidusj  at  the  Unie  he  attefls  it.  At  the  time  that 
he  made.' this  copy  he  faw  only  an  original,  but  he  did  nc^ 
ice  me  fign  it;  he  was  not  required  by  me  to  attell  that 
th^re  was  an  oiiginal  dtily  and  truly  figned  by  me,  from 
•which  he  has.  made  the  copy;  fmce  it  is  fuppofed  to  be 
inad<;  in  my  abfence,  and  confequently  he  cannot  give  tp 
tills  copy  the  credit  of  the  original;  d.  §.  8,  gc\  1,  n.  48,  6J^, 

T^r.  All  we  have  faid  i^  liable  to  an  exception  in  r^ 

jard  to  antient  copies ;   for  antient  copies  of  inftruments, 

vhethcr  made  by  the. notary  who  received  the  ori^i^inal  or 

'     even. by  another  perfon^  are  evidence  againfl  alK  for  want 

of  the  original  i  beeaufe  they  recite  that  there  was  an  original 

in  form,  and  in  aiutijuis  enu^nchtiva  probanu  This>  is  (hewn  bf 

Dumpuliiii   ibid^.n,  ^\j   Ss  exemplum  e^et  antiquum' kf  de  m^ 

strumento  afitiqiify  non  enim  suficeret  originale.fuissiS  antiquuti% 

si  cxemplum  esset  refiens  •.•  •  •.  tunc^  rationt  antiquitatis  pmo 

quod  plaic  probarct  contra  amjnes  quantum  ipsurn,  originak  protb'^ 

ret:  ratiof^quia  habet  authenticum  testjmonium  de  autariiaPe  i!t- 

tpiQre  onginaliSj  cui  antiquitas  loco  Cfttera^'um  probaiionum.  qufl" 

'  rum  copiu.n  sust\tlit^  autjritatem  plene  Jidei  supplet* 

A  copy  is  commonly  reputed  antient  wlien  it  is  of  more 
than  thirty  or  forty  years  ;  for  according  to  Dumoulin,  ibid. 
fl.  bl,   82,  excepting  the  cafe  of  rights  relating  to  things 
'  vhiph   adn^it  onljr  of  immemoria]  an(|   centenary  £Q%ff 
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i^on>  in  regard  to  trliich  an  ioftruiafot,  !i/nQ(  reputed  «!w 
tieut  till  one  hundred  years  have  elapfed;  in  all  ollicir 
caftfs  indruments  arc  repeated  antien^  after  thirty  or  fort; 
years*  They  may,  even  at  the  cod  o(  ten  years,  accordinj 
to  this  autlior,  pals  for  antient,  ad  soUmnitutem  pr^iumc^ 
dtintj  nisi  ugatur  de  ^ravi pnjudicio  alter ius  i  ibid*,  i^.  tt3« 

\.  I  V. 

Of  the  register  of  entries* 

738,  The  copy  of  a  deed  of  gifs  tranfcribed  in  the  n* 
jifler  of  entries,  ks  not  evidence  of  the«?ift;  olhcrwifc  it  I 
^ould  be  in  ihc  power  of  a  difhoneft  perfon  to  forge  afklft  j 
deed  wbith  he  Mould  caufe  to  be  trarfci ibccl  kn  tl\e  regiftcr ' 
<&f  cnti  Irs,  and  to  elude  the  pi*oof  which  might  be  made  d 
the  forgery,  by  fupprvfiliigtbe  original,    hut  Boiceau, /^r:, 
1,  clu  11,  thinks  that  this  regiitcr.forms  at  lead  aninchoait 
^roof  in  writing,  which  ought  to  puthorife  tcUimonial  cvi- 
dtnce  of  the  i^ifi.     Dunty  thanks  that  this  dccifion  is  \iSit 
to  much  dif^culiy.     lu  order  that  this  proof  might  be  lu- 
tnitted,  I  Mould  ut  Icall  liave  two  things  concur;  L  tliaiit 
Ihould  appear  that  the  n\inutes  of  all  the  inflrurotnts  paiud 
by  the  notary,  m  the  year  in  which  it  is  pretended  th&t  the 
gift  was  made,  are  not  to  be  found;  for  if  there  was  only 
the  minute  of  the  pretended  gift  which  could  not  be  fauDd, 
there  would  refult  a  fufpicion  from  the  fuppreflicn  of  this 
iuftrumcnt,  which  would  create  a  doubt  of  the  genuinenels 
vor  of  the  form  of  this  inftrument,  and  preVtQt  the  admifion 
-.of  proof  by  witnefTcs.    IL  1  think  that  it  would  be  necefiary 
.  that  the  donor  fhould  offer  to  prove  the  gift  by  wimelTcs 
.  vho  were  prefent  when  the  inftrument  was  executed,  or  at 
leaft  who  bad  heard  the  donor  admit  it ;  and  it  would  not 
be  ftifficient  that  the  donee  Qiould  prove  tliat  the  deed  of 
■  ^ift  has  been  feen  in  his  hands  ;  for  the  witnefTfes  who  fee 
the  iiiftrtmicnt,  know  not  whether  it  be  a  true  inftrument 
and  whether  it  be  clothed  with  all  the  ufceffary  formalities. 

739.  If  the  inftrument  had  been  regiftered  on  the  ap- 
plication of  the  donor,  and  he  had  fubfcribcd  the  rej^ifter, 
•  Boiceau  holds  that  in  this  cafe  the  regifter  would  be  en- 
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petite  of  the  gift,  .for  the  £une  reaibn' which  haft  been  gfirtn 
befbre^  that  judicial  copies>  made  in  prefence  ot  the  par** 
ties,  are  as  good  etidence  as  the  original  itfelf,  agaiuft  the 
party  vrho  has  heenprefent, 

^.v.  '^  ■■■■ 

Of  copses  absolutely  informal^  vthUh  are  not  made  by  a  publie 

person* 

740.  Copies  which  are  not  made  by  a  public  perfoa* 
«re  called  abfolutely  informal :  they  are  no  evidence,  how- 
ever antient ;  they  may  at  mod  give  rife  to  very  UJght  pr$i« 
Aimptions. 

Nevcrthelefs,  if  one  had  produced  this  informal  cop^r 
toi*aifc  from  it  a  prefumption,  the  other  party  miirh*  ufe 
it  a<;ainfl  him  ;  and  it  would  be  evidence  againfl  hiui.  be* 
caufe  in  producing  It  himfclf,  he  is  holden  to  have  admiu 
ted  the  genutnenefsi  of  ii ;  for  one  ought  only  to  produoe 
papers  which  he  helieYes  to  be  genuine. 

When  A  copy  has  been  mad^  indeed  by  a  public  pef- 
fon,  as  by  a  notary,  but  who  did  no^  caufe  himftlf  to  be 
afliflei  by  witnelTcs  or  another  notary ,  it  is  not  aamitted 
to  have  been  made  by  a  public  perlbn,  and  it  is  as  abfolute- 
ly  informal  as  if  it  hud  been  made  by  a  private  perfon ;  for 
a  public  perfon  who  does  not  acl  as  a  public  perfon  is  not 
{"eputed  to  be  fuch.  Pursona  publico^  fays  Dumoulin,  agens 
contra  officium  pen  one  publicly  non  e^t  digna  spectari  ut  persona 
Jmblieam 

V  VI, 

« 

0/  the  copies  of  copies  * 

74 1 .  It  is  obvious  that  a  copy  made  not  from  the  ori- 
ginal but  from  a  preceding  copy,   although  made  servato 

Juris  ordincj   can  be  no  better  evidence  than  the  preceding 

copy  from  which  it  was  made,  and  againft  thofe  pcrfons  only 

againll  whom  the  preceding  copy  w6u!d  l^j^vebeen  evi^dencc. 

Sometimes  indeed,   although  this  fecond  copy,   meA^ 

from  the  fivft,  has  been  made  set'cato  juris  ordine^  it  is  not 
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eq\iiaif  evidcBoe  agafnlt  the  &me  perfon  as  the  preceding^ 
copjr  would  have  been.    This  happens  when  the  perfoi> 
againft  whom  it  U  offered  had  not  the  fame  i^afons  to 
difpute  the  original,  when  the  firft.  copy  was  made  in  his 
prefence,  ai  he  has  now  to. dispute  it  with  regar4  to  h'nn 
who  has  obtained  the  C^cond  copjr.   Pumoqlin,  ^.  8,  gl.  I, 
II.  34r,  adducett   this  example.    Peter,   the  ifervant  of  one 
of  my  relations  of  whom  I  am  the  heir,    has  caufed,  by 
Tirtue  of  an  order  of  the  J4idge>  in  prefence  of  my  attorney, 
an  entire  copy  to  be  taken  of  the  will  of  this  relation  ;  after 
which  he  caufes   himfelfvto  be  paid  by  me-  a  legacy  of 
one  hundred  crowns  which  was  given  him  by  the  will.  Thi( 
copy  was  taken^  fpom  the  origifial  which  was  defpofited  y^'itk 
a  notary.    Afterwards  James  comes,  who  demands  the  pay- 
ment of  a  legacy-  of  ten>  thpu^^d^^roims  given  by  the  fame 
will,  and  as  the  original  has  fince  beoome  loftf  heprefents 
oi  petition  to  the  judge  to  have  a  copy  of  it  taken»  in  my  prd- 
•fence,  or  on  my  being  duly  fttmn^fmed,   fro.m  that  which 
I'eter  has  caufgdtto  be  taken  from  i\».  D\xvc\o\\\\n  fays  that 
this  copy  made  by  James  from  that  made  by  Peter  is  not 
an  eniire  proof  againft  m^t.fuch  as.  would  be,  in  fayor  of 
Peter,  that  made  by  Peter  from  the  original ;  becaufe,  fays 
•  he,    nc\'a  cont*aiicef{fii  causa  subcsU   I  have  reafons  no\r  to 
contradict  and  contefl  the  original,  which  I  had  not  when 
Peter  caufed  his  copy  to  be  taken.     The  legacy  which 
Peter,  demanded  from  me  was  a  fmall  legacy  of  one  hun- 
dred crowns ;  it  was  Bot  wovth  the  trouble  of  contefline  the 
original  of  the  will :    therefoi'«.  T  may  have  negleRed  trre 
means  which  I  had  then  to  contefl  it ;  but  now,  when  James 
demands  from  me  ten  thoufand  crowns,    I  have  great  in- 
^tereft  in  examining  whether  the  original  of  tho  will  is  reg- 
ular*    Therefore,  becaufe  I  have  indeed  been  willing  that 
the  copy  of  Peter  fhould  pafs  for  a  regular  copy  Qf  the  vfWU 
it  does  not  follow  from  this  that  I  ought  to  acknowlege  the 
fame  thing  in  r^gfird  to  the  copy  of  James,  taken  from  that 
pf  Peter. 
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A  a  r  I  c  L  s   IV. 

'<)fthe  distinction  of  titles  into  primitirfe  and  reco^itive. 

742.  The  primirivc  titie^  as  by  the  name  it  is  under- 
'ftoodto  be,  is  the  firft  title  which  has  been  paffed  bttweeii 
the  parties,  between  wliom  an  obligaxion  has  been  con- 
tracted, and  which  contains  this  oblijjaLion.  For  example. 
The  pt*imitive  title  of  an  annuity  is  liic  contra6\  by  wliich 
it  has  been  conftituted.  'Che  recognitive  titles  aitf  *liofc 
which  have  been  palTcd  lincc  by  ihe  debtors,  their  hcira 
or  fucceffors. 

743.  Dumoulin,  </,  ^.  8,  n.  88.,  diftlnguifhes  two  kinds 
'•^f  recogftitive  titles  6r  acknowUdgmentss  thofe  which  are  in 

ttie  form  iir hich  is  called  ex  certa  scient^'oy  and  thofe  which 
-are  ia  what  is  called/orm^i  communis 

The  acknowledgments  ex  certa  scienticy  ^hich  are  call" 
td  aUb  informa  speciali  ksf  dispositiva^  n*  89,  are  thofe  in 
Yrhich  the  tenor  of  ibc  primitive  title,  is  related.  Thefo 
acknowledgments  have  this  in  particular,  that  they  aro 
-equivalent  to  the  primitive  title,  in  cafe  it  iliould  be  de«> 
ftroyed,  and  prove  the  exiAence  of  it  againll  ihe  perfon  ac- 
iL-uowIedgtng,  provided  he  hasth6  difpofal  of  his  rights,  and 
againft  his  heirs  and  fucceflbi's.  '1  hrey  difpctife  confeqiient- 
\y  with  the  creditor's  adducing  the  primitive  title,  in  the 
cafe  in  which  it  is  found  to  be  loH.    Ahlin.  ibid*  n.  89. 

The  acknowledgitients  informa  communi  are  thofe  in 
which  the  tenor  of  the  primitive  tiile  is  not  reciltd.  Thcfe 
-acknowledgments  ferve  only  to  confirni  the  primitive  title, 
and  t  o  interrupt  the  prefcription  ;  but  they  confirm  the 
primitive  title  as  far  only  as  it  is  regular :  they  do  not  prove 
its  exigence  or  difpenfe  with  the  crediior^s  produciiii^-  it. 

Neverthelcfs,  if  there  were  fevcral  acknowledgments 
conformable  to  each  other,  of  which  fome  were  antient  or 
even  one  6nly  antient,  and  fupporled  by  poffcnion,  they 
might  be  equivalent  to  the  primitive  title,  and  excule  the 
creditor  from  producing  it ;  which  takes  place  efpcciuUy 
when  the  primitive  title  is  very  antient.    Ii>id.  «.  90. 
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74i.  The  acknowlcc'grnenis  of  each  kbd  baVc  tVis  In 
Lommou,  that  thev  are  relative  to  the  primitive  title ;  that 
thepeifon  acknowledging,  by  thcfe  acknowledgments,  is  not 
prefumed  to  have  intended  to  contraa  any  new  obligation, 
but  only  to  acknowledge  the  old  on?  which  was  contraded 
by  the  primitive  title.  Therefore  if  by  the  acknowledgment, 
he  acknowledges  himfclf  bound  to  any  more  than,  or  differ- 
ent from,  wh:U  is  exprelied  in  the  primitive  title,  in  pro- 
ducing the  primitive  title  and  (hewing  the  error  which  has 
crept  into  the  acknowledgment,  he  will  be  difchargtd  there- 
from- 

This  dcclfion  applies  even  when  the  error  Is  fotinu  in 
along  feriss  of  acknowledgments?  recourfe  niuft  always 
be  had  to  the  primitive  title  when  it  is  produced. 

Hoc  tantum  int^re::t^  fays  Dumoulin,  ibid*  «.  88,  iuer 
con^r  mat  tone  m  in  forma  cjntmuiUy  &  conjirmctionem  ex  ceria 
schntij^  quod  ilia  fin  fjnna  communi)  tanquam  condittoHaiis 
i^  prxsupposiiiva  non  probat  conjirmatum  ;  hoc  feX  certa  scitn^ 
tta)  Jidem  de  eofd:U  ;  npn  ta'nen  illitA  in  ali^uo  augct  w/  fjt- 
tcndif^  sed  ad  illud  commensuraturt^  ISf  ad  ejus  Jines  i^  limius 
rcstrin^itar^  ^c.  And  further,  ^.  13,^.  I^  n.  »9,  be  fays  in 
general  of  acknowledgments,  non  interpdnuntur  animofacien* 
d£  nov^^Ugj^onis^  sed  solum  aiii^no  recognoscendi ;  unde  wk* 
plcx  titulus  novus  noit.est  dispositorius,    • 

745.  If  the  acknowledgr/er.ts  on  the  contrary  are  for  left 
than  is  cxprc  Ted  in  the  primitive  title  ;  if  there  are  fcveral 
acknowledgments  conform  ible  to  each  other,  and  which 
Are  of  thirty  years,  which  is  the  time  fufficient  for, the  pre- 
f«:ription  to  operate,  or  forty  years,  when  tlie  creditor  is 
privileged  ;  the  crecVitor  in  fetting  forth  the  primitive  titld 
could  n'>t  claim  more  than  is  expreffed  in  the  arkm  vlc-g- 
menta,  becaufe  the  prcfcription  has  applied  itfelf  to  the 
furplus. 

A R  r I c LR  V. 

Of  acquittances* 

746.  As  Inilrumeuts  are  palfed  ior-the  proof  of  engage* 
?nents>  To  they  are  pafftd  alfo  for  the  proof  of  payments.  We 
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<:all  tbcfe  acqulltances.  An  acquittance  is  cVulencc  of 
Vrhat  it  contains,  ngainft  the  creditot  who  has  givtn  it,  his 
hvjirs  or  fucccflbrs,  whether  it  he  palTed  before  a  notary 
or  under  the  private  fignature  of  the  creditor. 

There  are  alfo  Certain  cafes  in  which  an  acquittance  is 
valid  and  is  evidence  without  its  having  been  paffed  before 
<a  notary^,  or  being  figncd  by  the  creditor^  See  thefe  cafes 
supra^  «.  724,  725,  726,  727,  7;28»  Acquittances  cither  ex- 
prefs  the  fum  which  has  been  paid,  without  exprcffing  the 
oaufe  of  the  debt ;  or  they  exprefs  the  caufe  of  the  debt 
without  expreffing  the  fum  paid ;  or  they  exprefe  neither 
tlie  fum  which  has  been  paid  nor  the  caufe  of  the  debt ;  or 
they  exprefs  both. 

The  acquittances  which  exprefs  the  fum  which  has 
1>een  paid,  although  they  do  not  exprcla  the  caufe  of  the 
"dsbt,  are  not  the  lefs  valid ;  as  when  they  are  thus,  I  have 
received  (f  A*  B»  one  thousand  /ivresj  this  dajy  tS^c.  and  in  this 
cafe  when  the  creditor  who  has  given  it,  had  at  the  time 
of  tiie  acquittance  feveral  claims  againd  the  debtor  to  whom 
he  has  given  it,  this  debtor  may  apply  it  to  that  which  he 
has  the  moft  intereft  to  difcharge,  as  we  have  feen  supra, 
J^art.  3,  ch.  1,  art,  7. 

7*7.  The  acquittancea  Which  exprefs  only  the  caufr  of 
the  debt  without  expreiling  the  fdm  which  has  been  paid* 
are  Ukewife  valid;  and  tliey  arc  evidence  ofllje  payment 
of  all  that  wa&  due  for  the  caufe  cxpreffed  in  tlie  acquittance 
at  the  time  it  was  given.  For  example.  If  it  is  thus,  / 
have  received  of  A.  B.  ivhat  he  ov}ed  me  for  tHe  price  of  tny 
vfine  of  Saint' Uenisy  wnich  I  have  sold  him  ;  this  acquittance 
is  evidence  of  the  payment  of  what  h^e  owed  me  for  the  price 
of  my  wine  of  this  place,  either  of  the  whole,  if  he  owed 
me  the  whole,  or  of  what  remained  due.  But  this  acquit- 
tance does  not  extend  to  what  is  due  for  ot^ier  caufes  thai 
that  which  is  exprclTed,  and  it  is  not  neccflar^  that  I  (hould 
make  an  exprefs  refervation.  For  example.  The  acquit- 
tance  which  I  have  given  you,   fuch  as  is  exprcffed  io  the- 

Vol.  II.  ^  ^ 
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inflance  above  put,  only  includes  what  you  owe  inc  for  tlt% 
price  of  my  wine  of  baiiit-Deui»,  and'you  cannot  oppofe  H 
againd  my  claims  for  the  price  of  the  wiae  of  my  otbct 
places,  M'hich  I  have  alfo  fold  you-. 

When  the  debt  of  which  the  caufe  is  expreffed  in  tkc 
acquit  uiicc,  is  a  debt  which  confifts  of  arrearages  of  an- 
nuities or  rents,  it  is  cvideijce  of  the  payment  of  all  wbick 
has  accrued  until  the  lad  day  of  payment  preceding  the 
date  of  the  acquittance ;  but  it  does  not  extend  to  what  ' 
has  accrued  fmce.  For  example.  You  have  rented  a  hou£e 
-which  bclonj^cd  to  me,  of  which  the  rent  is  to  i>e  paid  on 
St.  John's,  or  if  you  ow^cd  me  a  rent  payable  yearly  on  bt. 
John's  ;  the  acquiitance  wliich  I  fhould  give  you  in  theie 
terfns  /  haoe  received  Jrom  A.  B.  what  he  owed  me  fcr  rent^ 
or  indeed  what  he  owed  me  for  arrearages  of  renty  this  1 0th 
December  1760  :  this  acquittance  is  valid foT  all  the  arrears 
a<:;es  or  rents  aCCfucd  until  St.  John's  day,  1-760  ;  but 
it  docs  not  extend  to  what  has  accrued  lince. 

^rci,  if  the  acquitl8ince  Vfits  not  dated?  The  want  of  a 
date  preventing  one  in  this  cafe  from  knowing  when  the  ac- 
quittance was  given,  the  debtor  cannot  prove  by  it  what 
time  ha!i  preceded  the  day  of  the  acquittance  ami  to  what 
time  he  has  ^aid.  Ifi  this  \incertainty,  this  acquittance 
does  not  prave  any  th'lnpf,  except  that  the  debtor  has  paid 
at  lead  one  term  and  confequently  it  cannot  ava.il  for  moxt 
than  the  term-  If  he  was  tht  heir  of  the  creditor  who  haa 
given  the  acquittant:e,  it  would  be  gdod  for  all  the  payments 
dne  in  the  life  time  of  the  deteafed ;  for  it  is  njot;  to  be 
doubted  that  thefc  have  preceded  the  time  of  the  acqiiit- 
taiice,  the  heir  not  having  had  power  to  give  it,  except 
fmce  his  becoming  heir  and  confequently  fince  the  death 
of  the  deceafed. 

When  the  debt  whereof  the  caufe  is  expreffcd  in  the 
acquittance,  is  the  debt  of  a  fum  divided  into  .feveral  times 
of  payment,  as  when  my  father-in  law  has  promifed  me 
for  the  portion  of  his  daughter,  whom  I  have  married,  the 
fum  of  tweuty  thoufand  livres;  payable  in  four  yearly  pay- 
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ivkents ;  the  acquittance  which  I  give  him  without  expreC* 
fm^  the  fum  in  thefe  terjnSf  I  have  received  of  my  father-in 
iatu  vfAat  he  cved  me  for  the  portion  of  mj,wifty  ought  like* 
irife  to  comprehend  only  the  payments  which  were  due  at 
the  time  of  the  acquittance  and  ought  not  to  extend  to  thofe 
which  were  not  then  due:  for  although  a  fum  whereof. the 
time  of  payment  is  not  yet  come,  u  not  the  lefs  due,  in  a 
very  true  fenfe,  yet  in  common  language,  according  to 
which  the  acquittance  fhould  be  under{\nod,  thefe  terms 
rvhat  he  owed  r.efer  only  to  what  could  be  t  ::mandcd  and  of 
which  the  time  of  payment  has  arrived  ;  i*  is  in  this  fonfe 
that  we.  coi^manly  ^CiYi  Hs  wuo  has  timx  does  not  owk* 
Lojsejm  Befides  it  is  not  to  be  pre  fumed  ciiat  a  debtor  pays 
before  the  timc«. 

There  would  be  much  more  difficulty  if  the  acquit- 
t-cmce  was  expreired  in  thefe  terms  ;  /  have  received  the  por» 
tion  of  my  wife,  '1  hefc  tj;enerai  and  indcfiiiie  teriua  appear 
to  comprehend  tl^e  whole  partion,  and  corjlcqucntly  even 
the  parts  whereof  the  time  of  payment  had  not  yet  arrived 
at  the  4^te  of  the  acquittance*. 

748.  When  the  acquittance  exprelTes  neither  the  fum 
which  haR  been  paid  nor  the  cauf^  of  the  debt  which  has 
t^een  difcharged)  as  when  it  iaexprcircd  in  thefe  terms,  J 
haxe  njeceive^  from  Am,  B..v)hat  he  owed  me^  bV.  this  acquit* 
(ance  iy  a  general  one  which  comprehends  all  the  different 
debts  which  were  due  at  the  time  of  th^  acquittance,  to  him 
who  has  given  it,  from  him  to  whom  k  has  been  given.  If 
among  thefe  debts  there  were  fom<^  which  were  demand- 
able  at  the  time  of  the  date  of  the  acquittance,  and  others 
whereof  the  time  of  pa*  -neat  had  not  then  arrived,  the  ac- 
quittance would  not  extend  to  thefe,  for  the.  reafons  ah^adf 
dtduced  above. 

A  fortiori  y  the  acquittance  ought  not  to  extend  to  the 
principal  of  annuities  due  by  the  debtor  ;^  it  comprehends 
only  the  arrearages  which  had  become  due  at  the  lad  teiro^ 
preceding  the  date  of  the  acquittance. 

Wei.  muft  alfo  .except  from  this  acqiilttance  the  debts 


2iy  A  TREATISE   ON 

ofwhiclithe  creditor  who  has  given  it,  had  not  pn^ably 

any  knowlcgc.    l^ov  example.   If  at  tife  time  of  the  acquiu 

tance  you  were  on  yonr  own  account  my  creditor  of  certain 

fams,   and  of  othei;  fums  as  heir  of  Peter,  to  whom  yon 

had  already  fucceeded>  but  the  inventory  was  not  yet  made ; 

the  general  acquittance  which  you  have  given  me  in  thefe 

tenms,   /  have  received  of  A,  B.  wJhat  he  owed  me^   does  not 

comprehend  wha^  I  owed  to  the  eflate  of  Pete? :  for  as^  at 

the  time  of  your  acquittance,  you  had  not  any  knowlege 

of  the  effects  of  the  eftate  of  Peter,   although  you  had  al- 

i-eady  fucceeded  to  it,  you  ought  not  to-  be  prefumed  to  have 

comprifed  in  this  acquittance  the  debt  which  I  owed  you  in 

your  qimlky  of  heir  of  Petqr>  of  which  probably  you  had  na 

knowledge. 

If  I  owed  you  certain  fums  on  my  own  account,  and 
others  as  a  ftcurity  for  another  perfon>  do  thefe  terras  of 
the  acquittance  which  you  have  given  me,  I  have  received  of 
A*.  £•  what  he  owed  me,  comprehend  the  fums  which  I  owed 
you  as  a  fecurity  T  The  reafon  to  doubt  is,  that  thefe  terms 
vffimt  he  owed  mcy  taken  literally  in  their  general  ihtj^rt, 
feem  ta  comprehend  them  5  for  1  owe  in  realVty  what  1  owe 
as  a  fecurity.     Nevertheless,  I  think  it  mnfl  be  prefumed 
that  you  have  intended  hy  tfafefe  terms  what  he  owed  mr, 
only  what  I  owed  proprio  nomine^  and  not  what  I  owed  you 
as  a  fecurity ;  I.  becaufe,  being  able  to  defend  myfclf  from 
paying  what  I  owed  you  as  a  fecurity,  until  after  a  difcuf- 
fion  of  the  property  of  the  principal  debtor,  I  did  not  owe 
it  in  the  manner  and  in  the  fenfe  which  thefe  words  gene- 
rally import,  before  the  difcuflion  and  at  'the  time  of  the  ac- 
quittance '9  11.  l>ecaufe,   having  a  recourfe  againft  thofe  for 
whom  I  was  a  fecurity  for  what  I  might  have  paid,  it  is  not 
to  be  prefumed  that  in  paying  for  them,  I  (hould  not  have 
taken  feparate  acquittances  for  the  fum  I  paid  for  them, 
and  that  I  ihould  have  contented  myfelf  with  fo  general  an 
acquittance. 

If  among  the  fums  which  I  owed  you  at  the  time  of 
the  g;eneral  acquittance  which  you  gave  me^  there  was  a 
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fnm  BftentMmed  in  a  note  which  remained  with  you>  would 
it  be  comprifed  in  it?  The  reafon  to  doubt  arifes  from  the 
note  remaining  with  yQu>  which  you  ought  to  have  given 
to  me,  and  which,  if  I  had  paid  it,  ought  not  to  have  re* 
mained  with  you*  The  rekfon  to  decide  that  it  is  compHPed 
in  it,  arifes  from  the  generality  of  the  expreflion  which  he 
owed  mcy  which  includes  all  the  debts  which  I  then  owed 
you*  It  may  have  happened  that,  truiUng  to  my  general 
acquittance,  I  negle6lcd  taking  up  my  note,  which  yoa 
might  have  miOaid. 

749.  The  fourth  kin'd  of  acquittances  is  ttiat  in  which 
the  fum  that  has  been  paid^  and  the  caufe  of  the  debt  that 
has  been  difcharged,  are  expreffed.  This  can  hardly  occa« 
fion  any  difficulty.  If  the  fum  paid  exceeded  that  which 
was  due  for  the  caufe  expreiTed  in  the  acquittance,  the 
debtor,  fuppofmg  he  owed  nothing  elfe,  would  have  a  right 
to  claim  back  this  excefs,  per  condictionem  indebiti :  if  he 
were  debtor  for  other  cauft^s  he  might  apply  this  excefs  to 
that  which  he  has  the  mofl  intereft  to  difcharge. 

The  queftion  whether  the  acquittances  of  one  or  Seve- 
ral years*  arrearages  creates  a  prcfumption  of  the  payment 
of  thofe  of  the  preceding  years,  is  treated  of  infra,  ch*  St 
^.  2,  art.  .3. 

CHAPTER    II. 
0/oral  or  testtm§nial  proofl 


o 


RAL  or  tefllmontal  proof  is  that  tirhich  is  made 
by  the  depoiitioa  of  witnefff  a* 

Beneral  principles  upon  the  cases  in  tvhich  this  proof  is  admitted* 

750.  The  corruption  of  morals,  and  the  frequent  ex- 
amples of  the  fubornation  of  witnelTes,  have  rendered  ua 
much  more  cautious  in  admitting  teftimonial  proof  than  the 
Bomans  were.     To  prevent  Vhis  fubornation  of  witnelTeSf 


/ 


\ 
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the  ordinance  of  MouUimh  of  theytar  1566)  art.  5i,  ordains 
that  lor  ail  thinga  exceeding  the  value  of  one  hundred  li- 
vres,  wriiten  conti^^  (hall  b^.  made*  by  which  onlj  fhaJl 
]>t  received  all  proof  of  the  faidthinga^  witiiout  admitting 
«in7  proof  by  witn^Sesi  beiides,.what  is  contained  In  the  laid 
contrails* 

This  law  has  been  confirmed  by  the  ordinance  of  1 66/, 
2/f.  :20,  art^  2,  which  is  thus  exprcfi)^ :  ^^  Inftnimeuts  of 
'^  vriting  fhali  be  paifed  before  notaries  or  under  private 
«<  <  ^vnature  for  all  things  exceeding  the  value  of  one  hun- 
'(  K\\  !d  livi^es;  and  no  proof  by  witnciTes  {hall  be  received 
<^<  ai^ainft  or  belideft  the  contents  of  thefe  inilruments,  al- 
<^  thov^h  the  fnm  in  <]^ueilton  be  lefs  than  on^  hundred: 
"  livreF.-' 

In  the  following  article  the  ordinance  excepts  the  cafe 
of  nnforcfccn  acridents,  and  the  gafe  in  which  there  is  an. 
inchoate  proof  in  writing* 

There  is  alfo  in  the  firft  article  an  exception  in  regari 
to  what  is  obferved  in  the  Jurifdiflion  of  Confuls. 

From  Ihis  difpofition  of  the  ordinance  may  be  derived 
four  cfcneral  principles  which  decide  the  cafes  in  which  tef- 
liniu.^iul  proof  ought  to  be  admitted  or  rcje6led. 

Vhefe  principles  are,  I.  htt  who  had  it  in  his  power  to 
prochr-  literal  proof,  is  not  admitted  to  bring  tefti'moniai, 
proof,  when  the  thing  exceeds  one  hundred  livres,  if  there., 
is  no  inchoate  proof  in  writing; 

II.  When  there  is  an  inRniment  in  writing,  thofe  who 
were  parties,  their  heirs  or  fucceflbrs,  caanot  be  admitted 
to  tefiimonial  proof  contrary  to  or  befides  this  inftrument, 
even  when  the  thing  (hould  not  exceed  one  hundred  livrei; 
if  they  have  no  inchoate  proof  in  writing. 

III.  One  is  admitted,  to  teflimonial  proof  of  things  of 
which  literal  proof  could  not  be  obtained,,  to  whatever  Aim 
they  may  amount. 

IV.  Likewife,  when  by  an  accidental   and  unforcfccn 
c'u  cum(lancej  acl^nowledg^d  by  the  parties  or  proved,  tb« 
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literkl  proof  is  loft,  one  is  admitted  to  tefUmonia]  proofs  td 
"vhatever  iUm  the  thing  may  amount. 

yd  MtlC  LE   IL 

^JRST  PktseiyL^*  He  who  had  it  in  his  power  to  procure  wr/f- 
ten  proo/y  is  not  admitted  Ho  testimonial  proof  for  things 
which  exceed  one  himdred  Iktresm 

75 1.  The  ordinance  of  MouUns  jtays/*  we  ordain  that 
^^  for  all  things  exceeding  the  fum  or  value  of  one  hundred 
^<  livres,  for  a  dngle  paynieati  there  ihall  be  written  con- 
^«  irads  &c." 

The  ordinance  of  1667,  tit.  3  art.  3,  ikys,  <<  there  fhall 
'"  be  inllrunicnts  of  writing  for  all  ihtogs  exceeding  the  value 
**  of  one  hundred  livrc*." 

Although  the  ordinance  of  Moolins  has  not  fsld  for  all 
egreements^  but  has  made  ufe  of  the  term  things^  which  is  a 
more  general  term  than  agreements^  yet  the  commentators 
upon  this  ordinance  think  that  it  includes  in  its  dlCpoLition 
agreements  only  ;  becaufe  this  ordinance  fays  there  £haH  be 
contracts  in  writing*  and  this  term  tontracts  includes  only 
-agreements.  ^ 

The  ordinance  of  1667  having  avoided  the  ufe  of  this 
\erm  contracts^  and  having  faidy  there  shall  be  instruments 
of  writing  for  all  things^  wc  ought  not  to  think  that  its  dif- 
pofition  includes  agreements  only,  but  generally  all  things 
of  which  he  who  demands  to  offer  proof,  had  the  power  to 
procure  proof  in  writing.  For  example  although  the  pay- 
ment of  a  debt  ia  not  an  agreement,  yet  the  debtor  \\  ho 
Inakes  it,  hanng  had  it  in  his  power  to  take  an  acquittance 
in  writing,  is  noi  admitted  to  prove  it  by  witneffet^  when 
this  payment  exceeds  one  hundred  livres* 

752*  It  was  doubted  before  the  ordinance  of  1667,  whe- 
ther a  voiUiicury  depofit  was  comprifed  in  the  law  of  Mou* 
iins,  which  ordains  that  there  iliull  be  an  tnllrument  of 
Wriiin;^  for  all  things  exceeding  one  hundred  livrcs,  and 
excludes  tellimonial"  proof  thereof.  The  reafon  to  doubt 
was;  that  it  is  not  common  to  take  inllrumcnts  of  writing 
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for  depo&ts ;  ttat  he  who  requefls  his  friend  to  take  cliarge 
of  the  things  which  he  contides  to  him  tb  keepijili^  not 
commonly  think  prQ4>er  to  demand  an  acknowlcd^^li^ 
from  the  de.politr.ry,  who  only  receives  the  depoiit  to  ac» 
commodate  him.  No  I  with  (Ian  ding  thefc  rcafons,  Ihe  or- 
dinance or  (of)7,  tit.  20,  art,  2,  iias  decided  that  a  VQluniarr 
depofit  wi.5  comprifed  in  the  general  rule,  and  that  proof 
of  it  by  Avitn;,nl*es  ought  tiot  to  "be  aiimiited;  becaure  lie 
nho  made  thu  depotit,  eithct*  ought  not  to  have  made  it, 
which  he  was  not  obliged  to  do;  or  wheti  he  tnade  it,  he 
ou^t  to  have  required  an  acknowledgment  from  the  depo- 
iit ary  :  not  having  required  this  acknowtedginent,  he  ought 
to  run  the  rifque  ^f  the  faith  of  the  depofitary,  and  oughl 
to  blame  himfelf  alone  for  having  too  eafily  trufted  bim,  if 
lie  'prove  unfailhFuU 

Some  decifions  before  the  ordinance  of  1667,  had  alfo 
admitted  teflimoniat  proof  of  the  loan  to  ufe ;  becaufe  this 
loan,  like  tho  depofit,  is  commonly  made  between  friends 
without  taking  an  acknowledgment  of  it  in  writing.  But 
Ihe  ordinance  of  1667  having  declared  that  a  voluntary  de- 
pofit WAS  comprifed  in  tlie  general  law,  which  requires  writ- 
ten proof,  wc  ought,  a  fortiori  J  to  conclude  the  fame  thln^ 
in  regaled  to  the  loan  for  ufe ;  lince  confidence  is  placed  a& 
well  iii  hioi  with  whom  the  depoiU  is  made,  as  in  him  to 
whom  the  loan  is  made ;  and  he  who  makes  a  depofit  has 
more  reafon  to  fe^ir  otVending  his  friend  by  deinandin.^ 
frum  him  an  acknowledgment  of  it,  than  he  who  makes 
the  loan* 

753.  It  has  alfoi»een  queftioncd  whether  the  bargain* 
made  in  fairs  and  markets  ought  to  be  comprifed  in  the 
difpolition  of  the  ordinance.  The  reafon  to  doubt  was,  that 
thefc  bargains  are  commonly  made  vei bally  ;  that  there  ii 
no  notary  prefent,  \\\\z\\  tlicy  are  made,  to  reduce  thcn\  to 
writing.  Neverlhelefs  it  has  been  decided  that  thefe  bar- 
gains ought  to  be  comprifed  therein ;  becaufe  as  there  arc 
notaries  now  tllablilhed  in  the  fmallclt  towns,  and  confe- 
quently  in  all  the  places  where  fairs  are  holdeu,  it  is  not  dif- 
fiqait  for  thc^  parties^  when  they  mal;.e  a  bargain  on  crcttiii 
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t^, tall  in  s  notary  to  reduce  it  to  writin.^,  if  tlicy  tie  not 
know  how  to  write*   This  is  tht:  opinion  of  Boiceau,  (9  9. 

Obftrvc  however  that  in  regard  to  bargains  made  be- 
tween merchant  and  merchant^  whether  in  or  out  of  fairs, 
theconfular  judfjCB  who  have  cognizance  of  them,  'are  not 
hound  by  the  difpoiition  of  the  ordinance,  and  ihattlrey  iiiay> 
according  to  circurailancQs,  admit  tefiimoniul  proof  of  them> 
although  the  objeCt  exceeds  the  fum  of  one  hundred  livres* 
It  appears  by  the  debates  upon  the  oHinance  of  1 667,  that 
the  con fular  judges  had  maintained  thiscuftom,  notwithftand* 
ing  the  ordinance  of  Moulins:  that  of  1667  exprefslyTup- 
ports  them  in  this  by  thcfc  terms  at  the  end  of  the  article  2, 
without  innovating  at  alt  in  regard  to  what  is  observtd  in  tht 
jurisdiction  of  consuls* 

754.  When  a  perfon  demands  the  damages  which  he 
Claims  to  be   due  him,    for  the  inexccuiion  of  a  verbal 
agreement  to  do  or  not  to  do  f«mcihing,  and  it  is  uncer- 
tain whether  the  value  of  thefe  damaged  ought  to  amount 
to  the  fum  of  one  hundred  livres,  in  order  to  be  admitted  to 
tefitmoniai  proof  of  the  agi«eem.ent,  the  inexecution  of  which 
gires  rife  to  the   damages  claimed,    the  phiintifi'  fhould 
redridl  the  demand  for  the   fajrl  damages  to  a  certain  fum 
.which  does  not  exceed  that  of  one  hundred  livrcs.    He 
ought  evqn  to  reilricl  it  at  firll :  for  if  he  had  once  demand^* 
ed  a  greater  fum,   having  himfelf  acknowledged  that  the 
obje6l  of  the  agreement  exceeded  one  hundi-ed  livres,  and 
.that  the  agreement  was  confequently  comprised  in  the  dif* 
pofition  of  the  ordinance,  he  could  rot,  in  re(lri<5ting  him- 
felf afterwards,  be  admitted  to  ofier  teAimonial  proof.    We 
may  derive,   in  favor  of  this  deciiion,  an  argument   from 
a  cafe  of  December  17,  1638,  reported  by  Bardet,  7.469 
jfn  the  inllance  in  which  a  taylor,  who  had  demanded  the 
Aim  of  two  hundred  livres  from  a  widow  for  clothes  fur- 
nilhed  to  her  hulband,  was  excluded  from  teilitnonial  proof 
Tirhich  he  oITered,    that  this  widow  had  acknowledged  the 
debt,  although  he  redricled  his  claim  to  one  Imndred  livres. 

755.  I  demand  of  you  fixty  livres,  the  fum  remaining; 
Vol.  II.  E  e 
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t>f  the  price  of  a  thing  which  1  pretend  to  have  fold  ^/^ 
for  tito  hundred  livres ;    you  deny  having  purcbafed  any 
tiling  from  me.    Ought  1 1^  be  admitted  to  tefttmdnial  proof 
of  this  fale  ?     Boicfeauv   ij  1 8,  decides  in  the  affinaatiTe. 
■He  cites  laws  which  do  not  appear  to  me  to  apply*    It  ia 
true  indeed  that  when  a  queftioft  aVifes  rtfpecling  the  jurif- 
di6tion  of  the  judge^  which  is  limited  Ao  a.  certain   fiifn> 
quantum  pet&tur  quarendum  estj  nonquantiim  debeatur  ;  L*  i^^ 
^.  1,  ff.  de  jurhdic.^  becaufe  t^he  judge  decidea  otHy  upon 
what  IS  demandefU    But  in  this  indance,  to  know  whether 
the  proof  of  the  agreement  ougt\t  to  be  permitted  to  the 
plaintiff^  it  is  neceitary  to  kn^w  whether  it  is  an  agreement 
for  which  the  ordtaance  Would  require  an  inftrument  of 
writing*     This  is  decided  by  the  obje6\  of  the  agreement^ 
which  exceeded  one  hundred  livTes>  and  not  by  what  re- 
mains due  •    he  cannot  therefore    be  admitted  to  prove  it 
by  witncifesy  although  there  ixmains  due  only  fi's^ty  livres. 
This  is  the  opinion  of  the  commentators  upon  Bolceau. 

For  the  fame  reafon,  if^  as  heir  of  my  father  for  a  fourth 
part)  I  demand  of  you  fifty  Uvt*e8  for  the  fourth  of  two  hun« 
dred  livres  which  I  pretend  were  lent  you  by  my  father,  I 
ihall  not  be  admitted  to  the  pf  oof  of  the  loan  by  wimeffes. 

756.  But  if,  ill  either  cafe,  the  plaintiff  offered  tefli- 
monial  proof,  not  of  the  fale  made  for  the  price  of  two  hun^ 
dred  livres,  not  of  the  loan  of  two  hundred  livres  made  by 
the  dcceafcd,  but  of  the  promife  which  the  defendant  made 
to  him  to  pay  him  the  fixty  livres  which  remained  due  of 
the  price  of  this  fale,  or  the  fifty  livres  which  were  due  to 
him  for  his  fourth  part,  I  think  he  ought  to  be  admitted  to 
the  praof :  for  this  promife  is  a  new  agreement  confirming^ 
tlie  lii*il;  and  the  objedl  of  this  new  agreement  not  exceed- 
ing one  hundred  livres,  nothing  prevents  telUihonial  proof 
from  being  admitted* 

757.  When  feveral  claims  do  not  e)cceed  each  the  fuin 
of  one  hundred  livres,  but  altogether  do  exceed  It,  ought  tef* 
timonial  proof  of  all  thefe  claims  to  be  admitted  ?  It  would 
feem  that  it  ought  to  be  i  for  the  ordinance  having  required 
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Ipftntinents  of  wnCing  for  the  things  only  which  axcced 
one  hundred  livres^it  feems  that  the  plaintilToTight  not  to 
1^  blamed  (or  not  procuring  ivritten  proof,  and  that  teAi- 
monial  piy>of  qiight  not  Iq  be  refuf^4-    Novcrthelefs  the  or* 
^dinanqe  of  1.6679  tft,  30.  art.  5 9  decides  tliat  it  ought  to  be 
r«fufc4f  for  the  intention  of  the  ordinance,  in  rejecting  this 
proof,  having  beeit  tliat  indlyidualti  fbauld  not  be  expofed 
to  the  rifque  of.th^  fubomation  of  vkn^ffes  for  conUdcra- 
h\t,  fums  exceeding- on^  hundred  Uyres^  which  roight  be 
4cmap4ed.of  them. by  knaveSK  it  ought  to  be  rcje6led,  whe- 
t4icr  this  film  be  claimed  for  a  ftngle  or  for  fereral  caufes ; 
it  being  as  ,eafy  to  fubom  witneffes  to  fwear  to  feveral  falfe 
claims,  a^.to  fuborn^thrm  to  C^vear  to  ^,  Lu^U  one*     In  re- 
gard to  the  objecUop,  the  ^nfirer  is^that  the  creditor  is  not 
obliged  to  procure  literal  proof  while  his  claims  do  not  cx- 
i^eed  one  hundred  Uvres ;  but  wh^  to  thofe  which  do  not 
exceed  this  fum  there  is  added  a  ne^F  oi^e  which  makes  the 
whole  amount  of  all  his  claims  more  ths^i  one  hundred  li« 
v.res,  there  ought.tQ.be  ap  inftrument  of  wriiing. 

The  ordinance  makes  an  exception,  which  is  when  the 
qiaims  or  rights  proceed  from  different  perfons*  Therefore 
I  may  be  received  to  prove  a  loan  of  fixty  livres  which  I 
demand  of  yoy,o^L,my  own.  account,  and  another  of  eighty 
livres  which  I  dcmand'of  you-.as  heir  of  my  father,  by  whom 
r  pretend  that  this  fum  has  been  lent  you,  although  thcfc 
{|ims  exceed  one  hundred  livres* 

Ax  vnic  tB^  III; 

^^covD^KTMrHfiPlB*    Thaf  tesjfunoniaLpropfh  not  mdmitttd  cfin%. 
trary  to  a  vfriting^,  nac  itesides  what  it  cotttafriifm 

m 

75 8 1  Literal  proof  is  preferred  in  onr  law  to  te{limo« 
Dial :  tb€;rc;fore  thci  ordinance  forbids  the  lulmifiion  of  tef^' 
Undonial  proof  contrary  to  what  is.  containad  in;  a  writing, 
^or  e;cample*  If. I  haye  made  to. A*  Q.  my  note  by  whic^ 
I  have  acl^nowJegedtQ. owe  lumiixty-(ix  livres  which  he  hat 
lent  mt  and*  whiQh  I  proi^ife.  to  return  him  in  two  years,, 
I  iball  not  be  received  to,  prove  by  witncffea  that  I.haye  only. 
^tceired  fixty  and  that  the  furplus  was  for  intereft  whid^ 
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he  hsi^  required  me  to  uiclude  ia  my  .nbbe :  for  this  proof 
^vould  be  contravy  to  whjit  is  coDJtained  ia  a  writing*  1  muft 
Vlame  mylcU  alone  for  having  made  or  wriitcn  this  note^ 

759.  The  ordinance  not  only  excludes  the  proof  by  wil- 
DelTes  of  what  woutdbe  diceclly  contrary  tQ  an  inftrurticht 
of  writing;   k-does  not  permk  the  admiflion  of  any  thing 

.  befid^s  the  contents  of  ihefe  inilruments,    neither  of  what 

•  ihould  be  alledged  to  have  beea  faid  at  ihe-  time^  hefore  or 
4iiic€ ;  for  as  Uicy  have  made  an  kiftrument  of  writing,  the 

♦  party  muft  blame  bimfeiC  alone  for  not  having^  tlien  exprcf- 
fed  what  he  now  aUedges.. 

For  example^  The  debtor  will  not  be  received  to  prove 
Iby  wiinefles  that  there  has  been  granted  him  a  certain  time 
for  the  payment,  if  it  is  not  exprefled  in  the  inftrument; 
neither  of  the  parties  wiH  be  admitted  to  prove  that  a  cer- 
tain place  was  agreed  uponfgr  the  payment,,  if  the  inflru* 
tnent  does  not  exprcfs  it. 

A  fortiori^  the  creditor  will  not  be  admitted  to  prorp 
by  witneffes  that  there  is  more  duje  him.  than  is  expieffcd 
in  the  inftrument. 

760.  It  would  be  an  endeavour  ^  prove  fomethingbc* 
fides  the  contents  of  an  inllrument,  to  demand  what  is 
contained  in  a  poftfcript  or  marginal  note  not  figned^  ^9T 
even  marked  by  the  parties,  although  written  in  the  hijnd 
of  the  notary  ;:  for  thefe  poftfcripts  oi'  mai^gipal  niotes,  pot 
£gned  nor  even  marked,  cannot  be  pre  fumed  to  make  part 
of  the  inllrument.  PutOy  if  in  the  margin  of  aleafe  by  which 
the  tenant  obliges  himfelf  to  pay  fix  hundred  livres  of  rent 
•very  year,  thare  was  a  marginal  note,  six  capons,  besides,, 
the  leifor  would  ntit  be  admitted  to  prate  by  witneffes  that  the 
tenani  agreed  to  pay  him  the  faid  capons.  Danty  11,4.  infn*. 

Sm/W,  if  the  poftfcript  were  written  in  the  hand  of  the 
tenant  t   See^u/rra,  n.  728« 

761.  When  there  is  an  inftniment  of  writing  of  i^biUR- 
gain,  and  the  time  and  place  where  it  has  bee,n  made  is 
not  expreffed>  may  thefe  be  proved  by  witneffes i   for  c*'. 
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«ii^te-  Wiren  %  debtor  demands?  to  be  admUted  to  the  be- 
nefit of  infolvcocy^  may  the  creditor,  in  order  to  prevent  htnif 
be  admitted  to  prove  by  xvitnell'es  that  the  contra€l  which 
makes,  the  .CAufe  of  his  claim,  and  of  which  there  is  an  in-» 
ilrument  of  writing,  has  been  made  in  a  fair,  although  thia 
was  not  e^cpreiTcd  in  the  Inilrument?  Danty,  !•  9,  injine^ 
decides  that  he  may  be  admitted  to  this-  proof,  and  that 
this  proof  of  the^place  \Yhere  the  bargain  is  mAde,  is  not  a 
proof .  befidea  the  contents  of  the  indrumeftt,  the  place 
and  the  timp  In  which  tlie  bargain  is  m^ide  being  only  ex- 
trin&c  circumflances.  of  the  agreem$;nt,  .and.  not  making 
partofthp  ag;reement  contained  in  t)ie  inll^ment.  This 
decinou  is  liable  to  fcwue  difficulty,        .  :     ;•:      .  . 

7^t*  All  tedimonial  proof  contrary  to  the  contents  of 
an  ii){lrument  being  interdicted,  a  party  wckiIcI  not  be  re- 
ceived to  explain  by  witneffes  who  were  prefent  at  the  ma- 
king of  the  inftrument,  nor  even  by  the  notaries  who  received 
it,  what  is  tliercin  contained,  and  to  prove*  by  them  what 
was  agreed  upon  at  ^e.time  of  the  execution.  Damat^p.  \y 
X.  S,  u  6,  ^.  2,  n.7\  •• 

763-  This  rejelSUbn  of  tedimonial  proof  contrary  to  or 
belides  the  contents  of  an  inftrument  applies  without  diT- 
tinction,  evep  when  the  thing  (houldhe  uAder  the  value  of 
jone  hundred  livres :  tho  ordinance  of  Ir657)  t*  90,  art.  S,  is 

formally  explicit  in  regard  to  this, 

^  '■  .         - 

764.  May  he  who,  by  aninflrument  of  writing,  is  debt- 
or of  a  fum  lefs  than  one  hundred  livres  be  admitted  to 
prove  by  witnelfes  the  payment  of  this  debt  or  a  part?    It 
feems  that  he  ought  to.be  admitted,  and  th^t  the  difpofition 
of  the  ordinance  which   rejeSls  the  proof  by  witneffes  con- 
trary to  or  belides  the  contents  of  the  inllrument  does  not 
fitrt  apply  ;  for  the  debtor  in  demanding  to  prove  this  pay- 
ment, does  not  demand  to  prove  a  thing  contrary  to  the  in- 
unrment  which  contains  his  obligation  ;  ht  does  not  attack 
this  IndruTrtcnt :  he  admits  t'v^ry  thing  therein  contained. 
It  is  nbt  therefore  a  proof  which  he  offers  contrary  to  the 
iaHfrument,    a^d  -which  may  be  faid  to  be  eilciuded  by  iht 
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ordinaBce.  Howrrei^  I  find  that  in  praAice,  whether  by  abt^ 
interpretation  which  ha^i  been  giren  to  the  ordinance,  or 
for  fome  other  reafon^  teftimonial' proof- of  the  parment 
of  a  debt  bf  which  thei^e.  ifk.  an.  inilrument  of  writing,  is 
refufed. 

765.  Obfcrrethat  tl^e  ordinance  excludes  proof  by  vlt- 
nefles  contrary  to  what  is  contained  in,  the  inilrument,  only 
becaufe  it  was.  in  the  power  of  th^.  parties  to  procure  writ* 
ten  proof.  But  if  a  party  alledges  a^nfl  an  inftniment, 
fac\8  of  violence  exercifed  againft  him  to.  conftrain  him  to 
make  the  inllniment ;  fadts  of  deceit  by  which  he  pretends 
that  his  confent  or  fignat^re  has  been  taken  by  furprife ;  and 
other  like  faCls  i  a'  it  Avas  net  in  bis  power  to  hare  proof 
by  writing  of  tbefa  fadts,  there  i?5  Qo  doubt  that  he  oughi 
to  be  admitted  to  prove  them  by  witnefTes,  although  ht 
ihould  attack  the  inllniment  civiiiter* 

A  fortiori^  when  there  is  room  to  attack  jt  eriminaltter ;. 
as  when  it  is  alledged  that  the  inftrumeilt  contains  fome 
enormous  ufury  which  defervea  to  be  profecuted  in  ao  ei^ 
fraordinary  manner. 

7^6.  It  remains  tp  beobferved  that  the  rejedlion  of  tef- 
timonial  proof  agaipft  or  befides  the  contents  of  the  inftrument 
applies  only  to  thofe  whci.  w(^  parties,.  wIm>  ought  to  blame 
themfelvet  alone  foe  having  admtttad.  what  is  there  com« 
prifed,  and  not  having  taken  fome  inftrument  of  <lefea- 
fance  or  havings  omitted  fomething  whiclffhould  have  been 
Snferted ;  hut  this  cannot  affe^l  third  p^rfons  in  fraud  of 
whom  one  fliould  recite  in  tbefe  inilrum^nts  things  con- 
trary to  the  truth  of  what  has  taken  place :  for  np  fault  or 
negle£l  being  imputable  to  thefe  third  perfons,  we  ought 
not  to  refufe  to  them  teftimonlal  proof  of  the  fraud  which  is 
made  upon  them;  iince  it  was  not  in  their  power  to  haT% 
any  other* 

TTherefore  a  lord  may  be  received  to  prove  by  witneffeii, 
contrary  to  a  contraft  of  falc,  that  the  eftate  was  fold  for 
a  price  more  confidcrable,  than  that  which  has  been  ex•^ 
preffedy  with  a  v^ew  to  diminilb  the  profiu  wbick  are.  dnq 
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\axtL*  Vice  vcr^a^  a  perfon  having  a  right  of  redemption,  will 
be  admitted  to  prove  by  witneiTes  that  the  edate  was  fold 
for  a  price  lefs  conHderable  than  that  i^hich  has  been  ex- 
prcircd,  and  that  the  price  was  enlarged  in  fraud  of  the 
right  of  redemption^  We  may  addacc  other  examples  of 
thefe  hauds. 

A  a  tic  Li   IV, 

Of  inchoate  proof  in  witifigm 

767-  The  firfl  kind  of  inchoate  proof  in  writing  is  whem 
one  has  againft  another,  by  an  authentic  inftrument  to 
which  he  was  a  party,  or  by  a  private  writiogt  written  or 
iigned  by  him,  proof,  not  indeed  of  the  truth  of  the  whole 
facl  which  is  advanced)  but  of  f^mething  which  leads  tOy 
>or  makes  a  part  of  it« 

It  is  left  to  the  difcretion  of  the  judge  to  determine  the 
degree  of  the  inchoate  proof  in  vrittiig,  in  order,  on  this 
tiegrec  of  proof,  to  admit  teRimoaial  proof* 

Boiceau  adduces  feveral  examples  of  this  inchoste 
proof  in  writing.  Firll  example*  You  bring  a  fuit  againft 
mc  for  a  piece  of  land  oi  which  I  am  in  polTeflion*  I  plead 
that  you  fold  it  to  me  and  that  I  paid  you  the  price  of  Jt» 
I  have  no  other  proof  than  a  writing  fubfcribed  by  you,  by 
Ivhich  you  promifed  to  fell  it  to  me  for  a  certain  price* 
This  writing  does  not  prove  the  fale,  much  lefs  the  pay«- 
ment  of  (lie  priced  but,  joined  to  the  pofleilion  in  which  I 
am  of  the  laiid,  it  conditutes,  according  to  this  author,  an 
iuchi)ate  proof,  fufficient  to  admit  me  to  teflimonial  proof 
•f  the  fixlc*    Boiceauy  1 1,  )0» 

Danty>  ibid,^  observes  that  this  deciiion  ought  to  admit 
of  an  exception  when  the  promife  to  fell  exprefled  that  a 
contract  of  falc  fhould  be  entered  into  before  a  notary ;  for 
the  parties  having  declared  it  was  their  intention  that  an 
inilrument  of  wi^iting  (hould  be  executed  before  a  notary, 
we  ought  not  to  believe  that  the  faie  took  place  unlefs  fuch 
an  ipdrument  fhould  be  produced* 

I  think  that  even  in  the  cafe  when  the  promife  te  fcH 
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did  not  expreft  tHat  a  coiitraft  fliould  be  entered  into  be- 
fore a  notary,  the  judge  ought  to  be  very  cautious  in  con- 
fidering  it  as  an  inchoate  proof  of  the  fa)e,  and  that  he 
onj^ht  not  thereon  tp  admit  tcttimonial  proof,  if  the  land 
in  qucdion  wasof  any  confiderablc  value ;  it  not  being  pre- 
fumable  that  a  piece  of  land  of  any  confiderable  value  (bould 
be  fold  without  an  inftrument  of  writing. 

Second  example.  I  demand  of  you  fifty  crowns  for  the 
price  of  certain  merchandifes  which  I  have  fold  and  de- 
livered to  you :  I  have  no  other  proof  than  your  note  which 
cxprelfes,  Iptomise  to  pay  to  A.  B,  the  sum  cf  one  hundred  crJ 
fifty  livrcs  for  the  price  of  certain  merchandises  which  he  is  m 
deliver  me.  TlAs  is  not  a  complete  proof  of  my  claim,  fince 
the  note  does  not  prove  that  I  have  delivered  thefe  mer- 
chandifcs  ;  but  it  is  an  inchoate  proof,  which  ought  to  au- 
thorife  the  admid'on  of  tcHimoniul  proof  of  the  delivery. 
Boiceauy  ibid.  Danty* 

Third  example.  You  have  given  me  a  power  of  at- 
torney ad  resignandumy  of  your  oRice.  Btfore  I  obtain  a 
commilTion,  you  revoke  it.  I  maintain  that  you  fold  mc 
this  office  for  a  certain  fum,  which  I  have  paid  you  ;  and 
that  you  cannot  therefore  revoke  your  power  of  attorntr 
without  reftoringto  me  the  price.  I  have  no  other  proof  of 
what  1  advance  than  the  power  ad  resigiumdum^  which  you 
have  given  me.  This  power  does  not  form  a  proof  of  the 
fale,  ftill  lefs  of  the  ^yme)U  of  the  price  ;  hut  it  is  proof 
of  a  fa<!l  which  relates  to  it,  which  may  conftqucntly  pafj 
for  an  inchoate  proof,  and  which  ought  to  authorife  the 
admitUon  of  teftimonial  proof  of  the  fale,  and  of  the  pay- 
ment of  the  price.  This  is  the  opinion  of  Loyfcau  in  his 
trcatife  on  oflnces,  I,  n,6l,  cited  by  Dnntyj  11,   1,  14* 

768.  Fourth  example.  You  have  written  me  a  letter 
by  which  you  requefl  me  to  pay  to  your  fon,  the  bearer  cf 
the  Iciter,  one  h\indred  and  fifty  livres  of  which  he  has 
need  in  his  liudics.  I  bi*ing  a  fuit  againll  you  for  the  repay- 
ment  of  this  fum.  I  have  omlited  to  take  a  receipt  from 
your  fon  \  but  I  hare  your  letter^  which  he  left  with  mc  : 
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this  letter  in  my  poTciTioii'ts  not  an  entire  proof  that  I  have 
paid  this  fum  according  to  your  order  ;  but  it  is  an  inchoat« 
proof  in  writing,  which  uu^ht  to  authorifc  the  adiniiTioii 
of  proof  by  wiineircs* 

If  the  perfon  to  vhom  the  letter  was  Avi*itten  was  not 
willing  to  pay  the  money  and  your  fon  applied  lo  another, 
\vho  paid  him  the  money  and  kept  the  letter  ;  l!ii»  letter  in 
tiie  poITeffion  of  a  third  perfon  to  whom  it  wuh  not  written, 
would  be  alefsproofthi'ii  in  tlie  prercding  cale  ;  yet  Danty, 
11,2,  II,  judges  it,  even  h\  this  cafe,  fullicitnt  to  admit  ihisi 
third  perfon  to  proof  by  witiitlVcs. 

If  the  perfon  to  whom  I  wrote  to  vcn  to  ^ny  this  fnm, 
was  a  perfon  agdinft  whom  I  mi;^ht  cUiim  it  I>ark  ;  on  your 
ne;;le  Jtinp;  to  t;ike  bis  receipt,  you  would  not  l)c  admitted 
to  tefttmonial  proof  an; uin ft  me  :  for  jj^rantin';:  tliat  you  have 
paid  it,  you  cannot  demand  it  from  nr.s  becaui'e  you  have 
tiegle£led  to  take  a  receipt  which  is  necefidry  lo  cnii'de  ir.c 
to  recover  it  back- 

700,  If  I  have  lent  a  minor  a  fum  of  money  and  <!e- 
mand  from  him  the  repayment  of  it,  contenjln»'-  tlu«*»  it  ''i"» 
been  employed  to  his  advanta?^** ;  the  note  vl.ifh  I  ];;•^'•. 
tVom  him,  provinp;  the  loan,  ou^^^itnot  to  he  rej^urdetl  ?»^  5»»i 
inchoate  proof  fufiicicnt  to  aulhorife  the  admiHion  ol  pvcM»l 
by  wltneUes,  that  the  minor  has  ac'.vnnta^ijcoi.ny  emph»\c  1 
the  money  ;  for  this  would  render  it  eafy  for  TiCiMers  to  hi.  I 
money  to  minors,  and  to  recover  itUarkby  fulfe  \\iiiKius 
who  ftiould  tellify  to  the  ufj.   Da.ity^    II,  4,  3, 

770.  A  fecond  kind  of  inchoate  procf  in  v. riling  ii 
"%*  hen  I  have  againft  another  by  an  authentic  wriiiiH^.  to 
Avbich  he  was  a  party,  or  by  a  private  wriiioij  f;giu'd  ^y» 
hinif  proof  that,  he  is  my  debtor,  without  having  pi^oof  of 
the  fum:  this  is  an  inchoate  proof  in  writing,  which  oujjhl 
to  admit  me  to  proof  of  the  fum  by  witnclTes. 

Firft  example.    I  demand  of  you  the:  payment  of  one 
tiundred  crowns  ;   I  have  your  note,  which  cxj  rtiiiH,  I pro^ 

91  he  to  pay  to  A,  £»  the  sumo/^ne  hundred %uhic\  ^u.  has 

Vol.  II.  F  f 
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iefU  me.  The  word  crowns  has  been  omitted  in  the  note* 
•You  pretend  that  you  borrowed  only  one  hundred  fous, 
which  you  tender.  Your  note  is  an  inchoate  proof  in  wri- 
ting, which  ought  to  admit  me  to  teilimonial  proof  of  the 
loan  of  one  hundred  crowns. 

N(Hay  if  1  fail  in  making  this  proof,  I  -can  only  demand 
the  one  hundred  .fous  t  according  to  the  rule,  semper  inoS^ 
scuris  quod  minimum  est  sequimur.  Obferve  alio  that  in  order 
to  be  admitted  to  tedimonial  proof,  there  ought  to  be  fome 
probability  in  the  amount  of  the  fum  which  i  pretend  lo 
have  lent  you ;  therefore,  in  the  indance  put,  I  would  not 
be  admitted  to  prove  by  witnelTes  that  I  lent  you  one  hundred 
thoufand  livres. 

Another  example  of  an  inchoate  proof  in  writing-  I 
demand  of  you  one  hundred  pifloles  whrch  I  claim  to  have 
given  you  in  depofit.  I  have  no  receipt  for  this  depodt ;  but 
I  hav-e  your  letter  by  which  you  acknowlege  yoUrfclf  my 
debtor, '  without  exprcITing  of  what  fum,  in  tliefe  termft<>  / 
will  satisfy  you  in  regard  to  v)hatyou  know*  This  letter  docs 
not  contain  theproof  ofthodepofit  ofone  hundred  piAoIes; 
but  it  proves  that  you  are  my  debtor,  which  is  an  inchoate 
proof  in  writing  tl^at  ouj^^ht  to  admit  me  to  teftimonial  proo^. 
Case  reported  by  Chassanee^   and  cited  by  Danty^  II,  I,  14. 

771.  Private  writings,  not  'fi;^ned,  form  againd  hira 
v^.jo  has  written  them,  a  third  kind  of  inchoate  proof  in  wri- 
ting of  what  they  contain,  ^or  example.  I  demand  of  you 
thirty  piftoles  which  I  claim  to  have  lent  you  :  I  produce 
a  note  in  which  you  acknowleged  the  loan,  written  in  iy*>^^ 
hand  and  daicd,  but  not  figned.  This  note  does  not  fufHce 
to  prm'c  the  loan,  but  it  may,  according  to  circum fiances, 
form  art  inchoate  proof  iu  writing,  which  ought  to  adnut 
me  to  proof  by  witnelTes. 

A  fortiori^  a  receipt  written  in  the  hand  of  the  creditor, 
although  not  figned,  in  the  poITeflion  of  the  debtor,  is  ar 
inchoate  pioof  in  writingof the  payment,  M'hich  ou^ht  to  ad- 
mit the  debtor  to  teilimonial  proof;  proof  of  the  difchaigt 
being  dill  mprc  to  be  favored. 
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Obferve  however  that  in  order  that  an  acquit tance^  not 
figneUt  may  be  an  inchoate  proof  in  writing  of  the  payment 
•f  the  debt,  it  is  neceflary  that  the  debt  in  difcharge  of 
trhick  the  payment  is  made,  (hould  be  expreCfed  ;  a  vague 
receipt,  not  fignedi  makes  no  inchoate  proof  in  writing ; 
JDantj^  ibid. 

In  certain  cafes  indeedj,  an^  acquittancct  not  figned» 
maybe  entire  proof;  as  when  it  Is  written  oi>  the  journal 
of  the  creditor,   or  on  the  back  of  a  promifTory  note* 

772.  According  to  the  principles  we  have  juft  eflab- 
lifhed,  inchoate  proof  in  writing  ought  to  refult,  either 
ftoui  a  public  indniment  in  which  he  agoinfl  whom  the 
proof  is  to  be  produced  has  been  a  party,  or  from  a  pri- 
vate inflrujnept  Ggned  by  him)  or  at  leafl  written  in  his 
ba^d«.  . 

This  Inftrument*  written  by  him  who  demands  to  offer 
the  proof,  cannot  avail  him  as  an  inchoate  proof,  becaufe 
•ne  cannot  make  titli;s  or^ evidence  for  hirafelf. 

It  is  neceffary  however,  to  except  from  this  decifion 
the  books  of  merchants,  which,.when  they  are  regular,  are 
inchoate  proof  in  favor  of  thofe  who  wrote  them,  as  we  have 
#bferved  supra^  chap*  1,  art,  2;  §.  4». 

773.  The  writing  of  a  third-perfon^  cannot  make  the 
inchoate  proof  in  writing  which. the  ordinance  ^requires; 
for  this  third  perfon  is  only  as  a  witnefs,  and  what  he  has 
dcclareds  in.  writing  can  onlv  be  equivalent  to  teflimonial 
proof.  Hence,  arjfes  the  decifion  of  the  quedion  whether 
the  acknowledgment  which  a  widow  has  m^tde,  by  hor  in- 
ventory, of  a  debt  of  thc^  community,  ought  to  be  regarded 
as  an  ihchoate  proof  in  writing  againil  the  heirs  of  her  huf- 
bantf?  I  do  not  think  it  ought:  for  the  widow  can  only  be 
confidered  as  a  witnefs  in  regard  to  the  heirs  of  her  hufband, 
for  the  part  which  is  demanded  from  thorny  And  confe- 
quently  the  acknowledgment  which,  fhe  makes  by  the  in* 
ventory,  is,  in  regard  to  the  hetra,  equivalfcnt  onlf  te;  the 
depofition  of  a  witnefs,  and  ought  not,. it  feems,.  to  form  a* 
gainft  them  an  inchoate  proof  in  writing.    Yet  Vrevin»  mi 


23^  ^  TREATISE  (^N 

Such  are  neceffltry  depofits  in  cafe  of  fire,  ruin,  indu^ 
rc6lion,  iliipwreck.  The  ordinance  of  1667,  tit.  20,  art,  %^ 
exprefsly  excepts  them,  from  the  dlfpofition  which  excludes 
proof  by  witncITes  above  one  hundred  livre.8. 

For  example.  If  in  the  accident  of  fire,  or  of  the  roin 
of  a  houfe  which  thereby  falls  to  the  ground,  he  who  dwells 
in  it  haClily  depolits  in  his  neighbour's  houfe  the  furnitun 
which  he  has  faved  fioni  the  flames  or  fronv- the  ^^^^^  ^^\ 
his  ntig^hbour  denies  the  depofit,  he  will  be  admitted  to | 
proof  by  witneflcs  of  the  things  he  has  depofited,  to  vhai- 
cver  fum  their  value  may  anu>unt;  for  the  hade  ift  which 
he  was  obliged  to  make  this  dcpofit,  did  not  permit  him 
to  procure  proof  in  writings 

It  is  the  fame  when,  at  the.  time  of  an  infurredlion  or 
invafion,  I  remove  by  &  back  door  my  goods,  which  I  give 
to  the  firft  perfon  I  meet,  to  fave  them  from  the  pillage  cf^ 
tlie  infurgents  or  enemies,  who  are  ready  to  enter  my 
houfe;  or  when  a  veffel  is  cafl  on  fhore,  I  haftily  truft  my 
goods  to  the  firft  perfon  that  com^s.  In  all  fuch  cafes  it  is 
obvious  that  a  written  proof  of  fuch  dcpofits  could  not  be 
procured;  therefore  the  ordinance  of  1667.  permits  the 
proof  by  witnefles.. 

780.  For  a  like  reafOn,  the  ordinance  on  the  l^mc  litle» 
art.  4,  admits  teflimonial  proof  of  depofits  made  by  travel- 
lers to  the  keeper  of  the  inn  in  which  they  lodge.  For  in- 
ftrumenta  of  writing  arc  not  taken  for  fuch  depofits.  A" 
innkeeper  would  not  have  time  to  make  an  inventoi'f  of  a^^ 
the  things  which  travellers  that  come  to  his  houfr,  at  ever? 
hour  of  the  day  and  night,  depofit  with  him*. 

A  X  r  I  c  L  E  VI. 
I^unTR  ^RisciPLK.  He  who  has  by  accident  Idst  the  literolpr^fi 
ought  to  be  admitted  to  testimonial  proof* 

781.  The  fame  reafon  that  obliges  hs  to  admit  tefli- 
monial proof,  when  literal  proof  was  not  to  be  procured* 
obliges  us  to  admit  teflimonial  proof,  when,  by  an  uaforc- 
feen  accident,  the  papers  which  fcrved  for  literal  ^toti 
are  lolU 


• 

Tor  example.  If)  at  a  fire  or  in  the  pillage  of  my  houfei 
IL  have  loft  my  pdpers,  afhont^  which  were  notes  from  my 
debtor  to  whom  I  had  lent  money,  or  receipts  of  funis 
which  I  had  paid  to  my  creditor,  whatever  may  be  the  a- 
inount  of  fuch  notes  or  receipts,  I  ought  to  be  admitted  to 
proTe  by  witnelTcs  the  fums  which  I  have  lent  or  paid  ;  be- 
caafe  it  is  by  an  unforefcen  accident  without  any  fault  of 
mine  that  I  have  lod  the  not^s  and  receipts  which  formed 
«ny  literal  proof. 

I  may  make  this  proof  by  witnefles,  who  depofe  that 
tTiey  have  feen  in  my  hands  before  the  fire  the  notes  of  my 
debtor  or  the  receipts  of  my  creditor,  whofe  band>writing 
they  know  and  the  tenor  of  which  they  remember;  or  who 
may  depofe  that  they  have  a  knowledge  of  the  debt  or 
payment. 

But  in  order  that  the  judge  may  admit  the  proof,  *t  is 
nerelTary  that  the  accident  which  has  occaHoned  the  lofs  of 
the  papers  that  conililute  the  literal  prool,  fhould  be  ap- 
parent. 

For  example.  lii  the  above  cafes  it  is  ncccffiry  that  it 
fliould  be  admitted  by  the  parties  that  my  houfe  was  burnt 
or  pillaged,  or  that  I  ftiould  be  able  to  prove  it,  before  I 
can  be  admitted  to  introduce  teftimonial  proof  of  the  loans 
of  money  or  payments  of  which  I  pretend  to  haii;c  loll  the 
notes  or  receipts. 

If  he  who  requires  to  be  admitted  to  teflimonial  proof, 
allcdges  merely  that  he  has  loft  his  papers,  without  there 
being  any  apparent  vis  major^  through  which  he  loft  them, 
lie  cannot  be  admitted  to  prove  by  witnefTes  that  thefe  pa- 
pera  once  exifted :  other  wife  the  ordinance  which  forbids 
the  proof  by  witneffes,  to  prevent  the  fubornation  of  wit- 
ncffes,  would  be  illufory.  For  it  would  not  be  more  difficult 
to  one  who  wilhed  to  introduce  proof  by  witnefTes  of  a  loan 
or  a  payment  which  he  had  not  made,  to  fuborn  wilnelfes 
who  would  depofe  that  they  fawin  his  hands  the  obligations 
and  receipts,  than  to  fuborn  thof^  who  would  fay  that  they 
faw  him  count  the  xaoney. 
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A  H  f  I  C  L  B    VII. 

Hoiv  testimonial  Jyfojf  is  made, 

T82.  When  the  crcdiior  cU'iijands  to  make  proof  of  Tc 
t)Migation  which  he  coutcndi  tiic  oii^cr  pany  has  coi»i.a\- 
ed  tONVards  hiiii)  ar.d  lilicuuc  vvheu*  dchior  ofltf?»  piool  •>! 
4hc  payment  which  ho  preiends  tu  iia.c  mu^lc  oi'  tiu  luiii 
that  is  demanded  of  him;  ii,  accotdihg  lo  ihe  princij.jcs 
-cftablilhcd  in  the  prcceriin.;  article,  i'  c  j-rooi*  ii»  udmiu* ,,., 
the  judije  gi/es  an  intcilocuiyry  judj^  lictiii  by  wIiilU  L^ 
perniiis  the  parly  to  laaKe  tlie  tf/tiuiOjii.d  proof  he  oJcibj 
iavin<^  to  tlio  other  p.trt'^  the  ri:;Iii  orprounj  the  oomnay. 

This  judj-ment  is  cad^d  a  jud,.^ineiii  of  iuqviclu  lu  ux- 
^ciition  of  ihib  juu.^mcni  ihc  purl  tea  oir^iit  in  the  tin  c,  and 
according  to  the  forms  prcfcribcd  by  the  ordinance  of  lo^r, 
tit*  22,  produce  their  uitncllcs  before  the  jiiUjje  or  a  cor.j- 
rriitoioncr;  and  an  isiiliumcnt  ofwritinj'  is  drawn  oiii,  m* 
Eluding  their  depofuions^  which  is  called  an  inquelh 

783,  That  the  inqueft  may  contain  teRimonial  proof  of 
the  faTt  Avhich  the  party  mjdortook  to  prove,  it  is  ntcefi'ary 
that  this  fact  (liould  be  attciled  by  two  wiintires  at  leJi, 
whofc  depolitions  are  valid. 

'J  he  tedimony  of  one  witnefs  can  make  no  proof,  how- 
ever  woniy  of  credit  he  may  be,  and  whatever  may  he  his 
dij^nily  ;  etiamii  pradarx  curia"  h  mire  praf.J?fa'\  L.  9,  CJ* 
de  tisiib.  lint  a  finj^le  witnefs  mukes  a  half-proof,  whii.h 
being  fiipported  by  ihe  oath  of  the  parly,  may  fometimcs,  in 
rery  fmall  maticrs,  complete  the  proof. 

It  is  on  this  principle  thai  our  cuftom  of  Orleans,  an, 
156,  decides  thuL  vvlicn  one  i»as  fuft'cred  his  caltU'  to  Red 
on  the  land  of  anoihcr,  and  tliey  have  done  injury  therein, 
the  proof  of  the  obH:.;ation  rcfiihii.j^^  (roni  the  u*c*pafs,  may 
be  made  by  one  witnels  and  tnc  oa^h  ol  the  plaintiff,  pro- 
vided he  claim  no  more  than  twenty  fous,  if  the  trtrpd's 
was  committed  in  the  day,  and  forly  fous  if  it  was  done  ^t 
night.     Artitics  ICO  C?*  ICl. 

When  one  claims  two  diiTcrcnt  fums,  to  the  proof  of 
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\vhicli  he  is  admitted,  he  ought  to  prove  each  fum  by  thc^ 
tediraony  of  t\Vo  witnefLs.  If  he  had  the  depofitions  of  two 
witnciTcs,  one  of  whom  proved  one  fum,  and  the  other  the 
other,  each  beinj^  proved  by  one-wiLnefs  only,  neither  would 
be  fufHciently  proved. 

It  would  be  the  fame  if  a  debtor  had  been  admitted  to 
the  proof  of  two  feveral  payments.  It  would  be  requilite 
that  each  payment  fliould  be  proved  by  two  witneffcs- 

^tidf  if  I  have  been  adn\ittcd  to  the  proof  of  a  iing^le 
claim,  and  to  prove  it  I  introduced  feveral  witneffes,  each 
of  whom  dcpofed  to  different  fadls  proving  this  claim,  and 
none  of  thcfc  fdcls  were  proved  by  more  than  one  witnefs? 
Will  the  uniting  of  all  ihefc   particular  witncITes  to  each 
facl  be  a  complete  proof  of  the  claim  ?    For  example.    If  I 
have  been  admitted  to  prove  that  1  lent  you  ten  pidolesi 
and   a  wituefs  fhould  depofc  to  hav6  been  prefent  at  the 
loan  and  fecn  me  count  the  money  ;  a  fccond  to  have  heard 
you  acknowledge  the  debt:  will  thefe  t'vvo  llngle  witnelTes 
to  edx:h  fatfl  be  a  complete  evidence  of  the  loan.  Cravett.  de 
antiq,  ttrnporur/iy  \7thvoh  detract,  p.  175,  «.  15,  ^  seq,^  de- 
tcrmines  this  queftion  in  the  ailirmative.    The  reafon  is, 
that  as  the  acknowledgment  you  have  made  .of  the  loan, 
fuppofes  the  loan,  the  depofition  of  the  fecond  witnefs  con- 
fpires  with  that  of  the  firil  to  attcft  the  loan.    They  boili 
teftify  to  have  knowledge  of  the  loan ;  the  loan  which  is 
the   only  fail  to  the  prooi"  of  which  I  have  been  admitted^ 
is  then  ijittelled  by  two  witnefTes,   and  confecjuently  fully 
proved.  ' 

It  would  be  the  fame,  if  neither  of  the  witnefTes  hiid 
been  prefent  at  the  loan  and  the  firft  witnefs  depofed  to  an 
acknO'Vledgment  of  the  loan  made  by  you  in  his  pre  fence 
at  a  certain  time,  and  the  fecond  to  an  acknowledgment 
which  you  made  in  his  pre  fence  at  anot>her  time,  the  loan 
would  be, fully  proved  by  the  teflimony  of  two  witneffes; 
for  they  both  join  in  depofuig  that  they  have  knowledge  of 
this  loan  ;  the  time  within  which  you  made  the  aclthowledg* 
ment  being  indifferent  as  to  the  tellimony  which  they  glv^ 

Vol.  II.  G  g 
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Qf  the  loani  it  oujjlit  to  be  indlfTerent  whether  they  ctepoR 
to  an  acknowledgment  mddc  at  the  lame  time,  or  Vrhciher 
they  dcpcie  to  I'cveinil  acknowledgiiicius  made  at  difiertnt 
times;  it  fuflices  that  ihey  each  depofe  that  they  have 
knou  ledge  of  the  loam  It  is  indiflferent  in  what  manntr 
they  have  this  knowledge ;  it  is  indifferent  whether  it  was 
the  fame  acknowledgment  made  in  their  prcfence,  or  dlf- 
fei'ent  acknowledgments  made  in  the  prcfencc  of  each  of 
them,  which  aifo^^cd  them  this  knowledge. 

784.  Although  two  witncffes  ftiffice  to  make  the  proof 
of  a  fa^^,  yet  as  the  party  w  ho  has  been  admitted  to  olfer 
the  proof  is  not  certain  as  to  what  ihe  witnelfes  will  depofc} 
he  may  extend  their  nv.tnber  to  ten,  upon  the  fame  fa6\:  the 
addition  he  iliould  mike  of  more  than  this  number  ought 
not  to  be  ta!ced  in  the  cods  ad'ud();cdagainil  the  other  paiiy* 
Otdinante  1667,  l;7.  Z2^art,  21. 

785*  In  order  that  a  depodtion  may  be  ralld,  it  iine« 
celTary,  L  that  it  fhould  not  be  defective  in  form.;  othcrwife 

•  it  is  declared  nulU    and  the  judge  dots  not  regard  it.  bee, 
ou  ihcfc  forms,    ordituuce  1^67,  *»/.  -5-. 

Obfcrvc  that  when  the  dt  pcHtion  of  a  wiincfs  has  been 
declared  null  for  the  acl  of  the  judge,  w  lio  has  omitted  fomc 
fonnulities  required  in  the  examination  of  witneffes,  iht 
party  who  produced  this  witnefs  is  admitted  to  have  hla 
examined  anew  ;  tit.  22,  art.  86  :  but  whoa  the  nulliiy  pio- 
ceeds  from  the  party,  who  has  omitted  fciiie  rcquifite  for» 
malities  in  the  execution  of  the  inqucft,   he  cannot  ba\: 

-  him  re- examined. 

In  order  that  a  depoftlicn  may  be  valid,  it  is  necelTa- 
ry,  II.  that  it  fiiould  not  have  been  rtjetled  for  any  oaufe 
of  challenge  to  the  witnefs.  We  (hall  fee  in  the  folloviiij 
article  what  are  the  caufcs  of  challenge* 

786.  In  order  that  a  depofition  may  be  valid,  it  h  nc- 
ccffary.   III.  that  it  fhould  contain  nothing  in  itfelfwU!: 

•  might  render  the  truth  of  it  fufpicious.     Therefore  a  de- 

-  politicn  ought  to  be  rejccled  wltenit  contains  contradicliorS) 
or  things  entirely  impfobtible. 
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It  H  necclTary  above  aH,  in  order  that  a^epofitiof)  may 
fccva  lid,  that  the  witucf*  who  fays  he  has  knowledge  of  the 
Cacl^  fhould  explain  how  he  has  this  knowledge  ;  L.  4,  Cod* 
de  test.  Bartolus,  ad  d.  L«  For  example.  If  I  would  prove 
that  you  have  fold  me  a  certain  thing,  it  docs  ^ot  fufTice 
that  the  witnefs  Ihoiild  fay  in  vague  terms  that  he  knows 
you  fold  me  this  thing ;  it  is  neceffary  that  he  fhould  ex- 
plain how  he  ha$.thi^  knowledge,  by  faying,  for  example, 
that  he  was^  i^refcnt  at  the  bargain,  or  that  he  heard  you 
Ciy  you,  had  made  to  me  this  fale';  if  he  faid  that  he  knew 
it  from  havine^  heard  a^  third  perfon  fay  fo,  his  depofilion 
ivould  not  he  proof* 

78^7*  The  proof  which  a  party  has  made  by  the  dcpo- 
$ttion  oftwo  or  more  witncfi\^s  who  'javf  i/tedcd  the  facl  by 
him  advanced^  is  valid  only  when  it  is  not  deflroyed  by  the 
inqucd  of  tJie.  other  party,  who  on  his  fide  has  produced 
witnelfes  attefting  the  contrary,  Fcr  cxamj  Ir.  If  in  an  ac- 
tion for  flander,  1  introduced  witnciTes  who  faid  that  they 
vere  prefcnt  at  the  quarrel,  and  that  you  fpoke  the  words, 
%vhich  I  did'  not  retort ;  and  on  your  fule  you  introduced 
vitneffes  who  faid  that  it  was  I  who  fpoke  the  words,  which 
you  did  not  retort,  the  inquelU  in  this  cafe  mutually  de« 
flroy  each  other;   and  there  refults  no  proof  from  cither 

But  if  my  x^itneifes  were  in  much  greater  number 
than  yours ;  or  indeed  if  mine  were  good  citizens,  of  ktiown 
probity,  and  yours  were  people  of  the  lowed  clafs;  the 
proof  which  refuUs  from  my  inquefl  ought  to  prevail,  an'd 
would  not  be  deftroycd  by  yours ;  arg*  L.  3,  ^.  2,  if.  de  test. 
Kamerus  testium^  djgnitas  isf  autoritas  confirmat  ret  de  qua 
qu£ritur  Jiidem. 

ARfJCLB  VIII.. 

Of  the  qualification  of  toitnesses^   and  of  the  challenges,  which 

may  be  made  to  them* 

7BB,  It  is  npt  required  in  witnelfes  who.  arc  produced 
to  prove  a  fadl,   that  they  (hould  have,  ail  the  q,uaIifi<;ation9 
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requilhe  in  thofe  who  are  called  to  be  prefcnt  at  the  execu^. 
tion  of  inflrumcnts  of  %v riling;,  for  the  folcmnlty  of  theiu. 
ftrument.  Women,  aliens,  monks  profeffcd  are  admitted 
to  teflify.  The  reafon  of  this  diflerencc  is,  that  one  has  a 
choice  of  pcrfons  whom  he  may  call  to  wiinefs  the  execu- 
tion and  folemnity  of  an  indrunient  of  writing  ;  whereas 
he  can  produce  thofe  only,  to  prove  a  fuel,  who  have  know- 
ledge of  it. 

The  caufes  of  challenge  which  i^iay  be  made  to  a  wit- 
nefs,  in  order  to  reject  his  depofition,  may  be  reduced  lo 
four  heads ;  the  want  of  reafon,  want  of  reputation,  fui^aci- 
9n  of  partialiiy,  and  fufpicionof  fxibcrnation. 

Of  the  vjant  of  reason • 

7^9.  It  IS  not  to  be  doubled  that  the  dcpoTiticn  of  a  cLiJd 
9,nd  that  of  an  idiot  ou^ht  to  be  rejecled- 

In  regard  to  miners  who  approach  the  agq  of  puberty, 
and  who  therefore  begin  to  have  fome  ufq  of  rcnfqn,  their 
depofilions  ought  not  to  be  in^ifcriipinately  rejected.  BiR 
this  ought  to  be  left  to  the  prudence  of  the  judge,  whx) 
may  admit  the  depofition  of  fuch  perfons  when  ths  cirqum- 
ijtances.  are  well  and  particularly  Rated,  and  the  facl^  lo 
Vhich  tjxey  teilify  ace  npt  at)oye  their  judgment. 

Thofe  who  contend  that  the  depofitions  of  minors  uiv- 
^er  the  age  of  puberty,  (hould  be  indifcriipinatel^^  rejeded, 
ground  themfcives  on  the  law  3,  ^.  5,  ff.  de  testibus^  whic!| 
does  not  admit  the  depofition  of  thefe  perfons  in  the  capi- 
tal accufalion  of  public  violence ;  but  I  cannot  think  this 
law  ought  to  be  cpnUrued  as  a  gen<^ral  declGon  and  extend* 
^d|  to.  civil  ft^its^ 

Of  the  want  of  reputatiorim 

790.  The  depofiUooa  of  thofe  who  have  become  infa-, 
fpous  by  foipc  judgment,  Qught  to  be  rejedled.  The  ordi- 
pance  of  ^667,  tit,  23,  art.  2,  prefuppofes  it. 

Not  only  the  lofs  of  one's  reputation,  but  the  mere  fuf- 
l^enfion  of  it,  which  refulls  from  a  capias  ilFued  in  a  crinai- 
lOal  fuit  againft  a  pcrfon,  ought  to  caufe  his  depoHiion  i(^ 
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be  rejc^led.  Becaufe  in  orJer  that  a  ^t1tnefs  may  be  r^orthy 
pfcredit,  it  is  not  l\iftlcicntlhiithc  !houI;lba  free  from  crim^, 
it  is  rcquilitc  that  he  ihoukl  be  IVce  from  all  lc;^al  fulpicion. 

It  18  the  fumq  in  thg  cafe  of  a  fummons  in  a  criminal 
fuit,  when  the  crime  fjr  uhicU  it  has  iliucd  is  fufccptibje 
of  an  infamous  punilhmcni. 

The  ordinance  of  1667,  above  cited,  confidcrs  the  ca- 
pias, as  well  as  judgment,  as  u  ground  of  cLuUciige  agaiuft 
^  wiinefs. 

Of  the  suspicion  of  fiiZ'-tiality* 

791.  The  fufpicion  of  p:^rtialily  is  a  good  ^ronnd  of 
challenge^  which  will  caure  the  de,)<>fition  of  the  vvimefs  to 
be  rejected :  witneiL's,  to  bj  worthy  of  credit,  ought  to  be 
perfcilly  difintercltcd. 

\t  is  on  this  «jro!mvl  ihit  ihey  reje -l  the  depofiiion,  I^ 

of  thofc  who  Jiave  a  p no  ui  in  ere*t  in  the  determination 

pf  the  caufe,  although  they  be  not  panics  to  it. 
*  »* 

Vx)v  ex?mptc-    If  in  coi.iVquePCf  of  an  inchoate  proof 

tn  writing,    1  have  been   admitted  to  tenimonial  proof  of 

the  falc  of  a  urer^  of  land  which  I  contend  you  fold  to  me, 

the  depoaiioii  of  the  loro  of  the  manor  from  whom  it  is  hoM* 

on  ought  to  be  reje  -led,  becaufc  he  has  an  intered  in  the 

^cicrminaiion  of  the  caufe,  on  account  of  the  profits  he  will 

be  entitled  to,   if  it  be  determined  that  thci^  has  been  af<ile. 

792.'  II.  On  the  fame  prmciple  they  rejccl  the  dcpofition 
of  thofe  who  arc  related  by  confunguinily  or  affinity  to  one 
of  the  parties  or  bolh,  to  the  fourtJi  degree  in  the  collateral 
line  inclulively.     QrcU-  1667,  tit,  23,  art,  1  i. 

Note,  that  t!:efc  relations  of  a  party  cannot  teflify  eU 
ther  for  or  againft  him.  Th::if  fiiuaiion  gives  rife  to  a  pre- 
f.imption  of  friendiliip  or.  enmity,  inconfiftent  with  impar- 
tiality. SurU  ap.id  coiicordes  exitamenta  charitatis^  inter  iratos 
vero  incitamenta  odiorum,  Tnis  is  ths  reafon  given  in  the 
Rebates  on  the  ordinance* 

It  appears  by  thefe  debates  that  this  article  of  the  or- 
dinance met  with  great  opp  :)IiliQn,  and  was  admiued  agaiuii 
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.  the  opinion  of  the  &r(l  prefident  and  the  other  maghlniet 
of  the  pairltainftnt.  In  the  civil  law  parents  and  <^hililrc3 
only  were  exclude^  kpm  tcrflifying  againfl  each  cither.  L.L 
Co  J.  de  test.  AH  the  relations  of  the  cq)|^teral  line  vcri 
admitted)  except  that  in  criminal  ca!bs,rel!vti&nj&9as  farasth; 
degree  of  children  of  coufins-germani  were  not  compclhU; 
to  tedify  againd  their  relations.    L«  4,  ff.  d.  tit. 

793.  III.  On  the  fame  principle  they  rejc6l  mdfl  cen». 
monly  the  depofilions  of  fjervants  and  domeftic^  of  tithtr 
party.  1  have  faid,  mod  commonly  ;  for  the  ordlnaiKt 
not  having:  abfuhitely  denied  the  admiluon  of  thefe  dcpof> 
*  tionsy  as  it  has  thole  of  relations^  but  having  merely  re- 
quired that  whenever  the  witncfs  is  a  fervant  or  domeiltc 
ofthepa,rty,  this  (hould  be  mentioned  iu  the  caption  c 
the  depofition,  it  gives  us  to  underllandthat  it  is  left  to  tht 
diLcretion  of  the  judge  tp  regard  it  as  he  thinks  proper,  ar.L 
to  admit  or  reject  the  depofition  according  tp  circua- 
il^nces. 

We  call  servants^  Ihofe  whom  we  have  hired  to  render 
ns  all  the  fervices  which  we  may  command  them  to  rcnur 
usy  although  they  are  en\pIoyed  principally  for  acenain 
kind  of  fcrvice. 

Thus  there  may  be  a  forvant  without  his  being  a  oo- 
meClic,  fuch  as  a  gardener  or  a  game-keeper,  whichageo- 
tleman  refidin^in  town  keeps  on  his  eftate.  Such  pcrfoDi 
are  not  properly  his  domeftics,  fmce  they  do  not  dwell  wi:Ii 
himi  nor  are  fupplicd  from  his  table ;  but  they  are  his 
fervants,  Jince  he  has  them  on  wages,  and  he  may  com* 
mand  them,  when  he  is  on  his  eflate,  to  render  him  4 
the  fervices  they  are  capable  of  rendering. 

In  this  thefe  perfons  differ  from  thofe  with  whomtre 
have  made  a  bargain  for  them  to  do  a  certain  piece  of  work 
for  a  certain  fum  ;  fuch  are  vine-dreflers.  Thefe  are  not 
properly,  our  fervants,  and  we  have  no  right  to  commaod 
them,  nor  to  exa£t  from  them  any  other  thing  than  the 
work  which  |hey  engaged  to  do :  therefore  in  pra6lice  tho 
teflimony  of  a  vine-drelfer  of  the  party  is  admitted* 
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We  call  domesiicsi  perfohs  who  dwell  In  our  houlc  and 
^at  of  our  bread,  whether  thefe  perfons  are  at  the  fame 
time  our  fervants,  fuch  aj  lackeys,  coachmeni  cooks,  wait- 
ing-men, Rewards,,  Sec.,  or  whether  thefe  perfons  are  not 
pioperly  feivants,  provided  we  have  however  fome  au« 
thorlty  over  them,  as  apprentices,  clerks  to  attorneys,  &c« 

The  depofitions  of  fervants  or  domeflics  are  efpccla!-* 
\y  rej^iled,  when  they  arc  offered  for  and  at  the  requed 
of  their  maders.  For  this  the  law  6,  ff.  de  teit.y  is  cited  s 
iJonei  non  jjt'dentur  esse  testes^  quibus  imperari potest  ui  testes 
Jiant.  This  law  is  not  received  however  a*?  entiihely  appli- 
cable. It  fpeaks  of  ilaves  and  children  of  a  family,  who 
were  fubjecl  to  a  power  from  which  they  could  not  with« 
tlraw  ;   whereas  our  fervants  are  free  perfons. 

794.  IV.  It  13  on  the  fame  ground  of  a  rufpiclon  of 
pariiality  that  we  ought  not  to  receive  in  a  caufe  the  tefti- 
Tnony  of  the  counfcl  or  attorney  of  either  of  the  parties  \ 
I^.  25,  ff  .Jc  testm 

Their  teftimony  would  be  fufpe6led  of  partiality,  if 
they  were  witnclVes  in  favor  of  their  client,  and  it  would  be 
indecent  to  permit  them  to  be  witnelTes  againd  him. 

For  the  fame  reafon  a  tutor,  a  curator  who  is  a  party 
in  this  quality  for  his  ward,'  cannot  be  a  witncfs  either  for 
or  agaiud  him.    Ollicers  of  a  corporation  cannot  be  witnef- 
fes  for  or  again  (I  it. 

But  the  relations,  and  even  chlldreti  of  thefe  perfons 
who  are  parties  only  in  their  quality  of  tittops,  curators,  or 
Oificers  of  a  corporation,  and  like  wife  their  fervants  and 
domeftics  may  be  witnuffiib  :  for  thefo  perfons  are  not  pro- 
perly parties,  it  is  the  minor,  the  corporation,  that  is  a  par- 
ty  by  their  iulcrvcn,lon. 

For  the  fame  reafon  when  a  corporation  is  a  party,  the 
members  of  this  corporation  ou^rht  not  to  be  received  to 
give  teftimony  :  this  teftimony  would  be  fufpe6ted  of  pai-- 
timlity,  i{  they  were  wilnelfes  for  their  cof  juration,  and  it 
would  be  indecent  to  oblige  them  to  be  wiincffes  againft  it. 
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*  t)/  confession^  presumptions  and  vaihs. 

Section,  the  First. 

Of  canfessionm 

ONFLSSION  is  judicial  or  extra-judtckit.       . 

Of  judicial  confession* 

797 •  The  judlci^il  confciFion  is  the  '^cknowledg^meiit 
'"i^hich  the  party  makes  before  the  judge,  being  thereto  to- 
teiTOgated>  and  "which  the  judge  diredts  19  be  recorded. 

The  confeffions  or  acknowledgments  'which  the  parties 
make  in  the  fcveral  ilages  of-a  fuit,  by  their  inilruments  of 
writing  or  pleas,  may  alfo  pafs  for  aibrt  of  judicial  con* 
feiTion,  when  the  attorney  has  authority  from  his  client  to 
make  them,  and  he  is  pre  fumed  to  have  fuch  authority  as 
long  as  he  is  not  dlfavowed* 

^98.  The  judiciul  confefliotl  made  by  a  party  CapaibU 
of  being  a  party  in  a  fuit/ makes  full  proof  of  the  fact  which 
is  confeifed,  and  'd4fcharges  the  other,  from  making  proot 
of  it«  Therefore  if  a  debtor,  fued  for  a  debt,  confeifes  to 
owe  the  thing  or  the  fum  demanded)  ^he  creditor  is  <ili« 
charged  irom  making  proof  of  the  debt,  and  he  may,  on 
this  confefiion,  moi'e  for  judgment  again/t  the  defendant. 
Ficfi  versa^  if  the  creditor  who,  has  made  out  bis  claim  &d- 
mita  ia  court  the  payments  which  the  debtor  pretends  to 
have  made,  theje  payixkents  will  be  Allowed  and  the  dc- 
fendaQt.>vJ[ll  be  difcharged  from  making  proof  of  them. 

799«  Note,  that  when  I  have  notither  proof  than  your 
t:onfeflion,  I -cannot  divide  it.  Suppofe,  for  example^  that 
I  five  vou  for  two  hundred  livres  which  I  contend  I  lent 
yoti.  If  on  this  demand  you  have  admitted  the  loan  in 
court,  adding  that  you  have  repaid  me  the  money,  I  oaii- 
not  derive  from  your  confcflxon  a  proof  of  the  loan,  uv^ith- 
out  its  making  at  the  fame  time  proof  of  the  payment  i    for 


ItciqmotftVtil  mffelCof  itagaind  jou  without  takthg  it  a^.^ 
i%  n  and  entire.    Si  quis  cor[fessionem  advetsarii  alUgaty  vel 
dcpositumetn  testis^  dictum  cum  sua  quant i tat e  approiart  tenc^ 
t$H^;  BrMnemani  ad  L«  SS^  ff,  flc  pacU  .. 

800.  The  proof  Avhich  refults  from  the  confe{rio9»a« . 
gaind  him^who  made  it,  13  not  £uch  &s  that  be  cannot  de- 
ftroy  It  by  fhewing  the  errot  which  occafioned  it;  and 
herein  this  .proof  is  Jefs  than  that  which  refuKs  from  the 
prefumption  juris  Vf  dc  }ure^  (of«which  we  Ihall*  treat  in  the 
fallowing  fe6lions)  whi^K  excludes  ^11  proof  of  the  coiiirary» 

If,  for  example,*  I, brought  a  fuit  againft  you  for  tv/o 
hundred  liVres  which  I  contended  to  have  lent  to  your  fa- 
ther, of  which  I  produced  no  other  proof  than  a  letter  h^ 
which  your  father  had  entreated  me  to  make  him  this  loan, 
and  in  this  fuit  you  acknowledged  to  owe  me  the  money*; 
this  confefTion.  forms  ajjainft  you  a  proof  of  the  debt ;  and 
ivhereas  before  this  confefiRonyou  might  have  been  difcharg- 
ed  from  my  claim,  without  proving  any  thing,  by  fayinj; 
limply  that  you  had  no  knowledge  of  the  loan,  which  this 
letter  by  ^mc  produced  does  not  fufficiently  prove ;  on  the 
contrary,  fyice  your  confeffion,  I  have  againft  you,  by  your 
confcHion,  a  fufficient,  proof  whereon  I  -may  obtain  a  judg- 
ment againd  you  for  this  fum:  unlef^  on  your  part  you 
bring  proof  that  the  loan  was  not  made,  and  that  it  was 
through  error  that  you  admitted  \U  As  if,  for  example,  you 
produced  my  letter  in  anfwer  to  your  father's,  by  which  \ 
fdid  that  I  could  not  make  him  the  loan  which  he  requeftcd,  . 
and  ygu  declared  that  you  had  difcovered  this  letter  fmce 
your  confeflion  ;  the  error  of  your  confeffion,  being  provcJd 
by  this  letter,  deftroys  this  confclTion  and  the  proof  whit>h 
refulted  from  it:  for  as  a  confent  given. through  error,  is 
not » true  confent  according,  to  this  rule  of  law,  non  videntitr 
qui  errant  consentirc^  L-  116,  ^i  3^  {(•eh  R0  jf,;  fo  a  cofi-, 
feifion,  occafioned  byerror^  is  not  a  true  conf^t^ion.:  J^on, 
fatxtur  qui  err  at }  L.  Sy  d^  confess  is^ . 

Obfervethat  the  errorof  a  confeffion  can  be  prored  ovXjk. 
tiy  the  proof  of  fom^  faft  which  did  not  conje  to.the.kj>Q|r<i^ 
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ledge  of  him  who  made  it,  untU  after  he  had  thade  tt,  as  ii| 
the  indance  above  adduced ;  but  he  who  has  made  a  con- 
Teilion  cannot  deflroy  it  by  alledging  that  it  was  an  igno% 
4  ance  of  law  he  was  in  wheu  he  made  the  confeffion^  and 
\7h|^h  iaduced  him  to  make  it^  for  it  is  his  o\rn  fault -not 
to  have  informed hrmfelf  before :  therefore  the  law  2,  abovQ 
cited,  after  haviog  faidf  nonfdUtur  qui  erraty  adds,  nisi, 
jus  ignorffoiU 

This  di{lin6lion  between  error  oflaw  and  error  of  fac^ 
will  appear  by  the  following  example*  Suppofe  a  minora 
of  fufHcient  age  to  make  a  will,  had  bequeathed  a  confid- 
erable  fum  to  his  preceptor.  The  heir,  being  fued,  ac- 
knowledged to  owe  to  this  preceptor  the  fum  expreffed  in 
the  wilU  If  afterwards  the  heir  difcovered  a  codicil  rcvo* 
^ing  the  legacy,  his  confedipni  occafioned  by  his  igno- 
rance of  the  codicil,  which  is  an  fcrror  offafl,  will  be  dc^ 
ftroyed;  but  if  the  legacy  had  not  been  revoked,  and  the 
heir  alledged  only  that  it  was  through  error  that  he  ac- 
knowledged to  owe  the  fum  exprelTed  in  the  will|  becaufe 
he  was  then  ignoram  of  the  law  which  forbids  minors  to 
bequeath  to  their  preceptors  \  this  error  which  he  alledges 
being  an  error  oflaw,  he  will  not  be  allowed  to  avail  bim- 
felf  oi  it|  and  the  proof  refulting  from  his  confemon  wil} 
remain. 

It  remains  for  us  to  obferve  that,  when  a  defendant  who 
hat  confelTed  to  owe  the  fum  which  is  demanded  from  him 
wHhes  to  prove  the  error  of  his  confeflion,  if  the  proof  of 
the  fa£U,  by  which  he  would  prove  this  error,  require  a 
iong  difcuflfion,  the  plaintiff  may  obtain  a  provifiortal  judg- 
Bient  againd  him  for  the  fum  which  hq  has  confelTed  to 
owe :  for  until  he  makes  the  proof  of  thefe  fa6ts,  the  proof 
which  refults  from  his  confeffion  remains,  and  oujht  t^ 
entitle  the  plaiatiff  to  provifional  jud|;ment« 

V  I K' 

0/ extrajudicial  confession*    • 

MX*  Extrajudicial  confefifion  is  that  which  Is  xhade  not 
{a  any  judicial  proceedings. 


OBLIGtVTIONC,  US 

ft 

We  do  net  iateo4  to  fpeak  of  the  confeflion  which  tho 
parties  make  o(  their  obli|^atioDa  by  the  inUrument  of  vfr\^ 
ting  from  which  they  ftrife>  or  by  inArument^  of  writing  19 
recognife  an4  coQ&rm  them«  which  are  dfawn  exprefsly 
for  this  purpofe.  We  have  treated  of  the  proof  which  re- 
sults from  thefc  inilruxx^nt^  supra^  S^^^P*  ^* 

The  confe(nons  oFthe  debt,  of  which  wp  fpeak  here, 
arethofe  which  the  debtor  mukes,  in  a  converfation  or  by 
letter,  or  which  are  accidentally  on  fome  inftrnment  of  wri- 
ting whicii  was  not  cxprefsly  made  for  this  pur|K)fe.  Du- 
moiilJQ  dit\inf2;u(ihes  between  thofe  which  my  debtor  hat 
madtt  to  itxfts  and  thofe  wl^ich  he  h^s  made  to  a  third  per* 
fon  not  in  my  prefence« 

When  it  is  to  me  that  the  debtor  has  confelTed  the  debt, 
and  his  conff -Tion  c.<prei^-^'l  the  caufe  of  the  deb^,  this  con- 
fcrllioa  makes  :i  complete  proof  of  the  debt  ;  but  if  it  was 
iTiade  in  a  va^^uc  manner,  and  without  cxprefhng  the  canfc, 
it  forms,  according^ to  this  author,  only  an  impcrfcSl  proof,' 
which  mu'l  be  completed  by  the  fuplementary  oath  which' 
the  judge  ou^lit  to  require  me  to  make* 

A^hcn  the  confeTion  was  made  to  one  who  reprefent- 
ed  me,  as  to  my  tutor,  curator,  attorney  &c,  it  is  tfib 
fame  as  if  made  to  me. 

When  it  has  been  made  to  a  third  perfoli  not  in  4hy 
prefence,  it  makes  only  an  imperfe£l  proof,  which  ough^ 
to  be  completed  by  the  (hpplementary  oath.  Such  are  tht 
diflin6llons  made  by  Dumoulin  ai»  L.  3,  Cod.  de  reb.cred* 

Thefe  principles  of  Dumoulin  appear  to  me  to  require 
a  further  diflinflion.  When  my  debtor  who  has  acknow- 
ledged, out  of  court,  to  owe  me  a  certain  Ibm,  denies,  on 
being  fued,  that  he  contra6led  towards  me  the  debt  of  this 
fum,  the  confeffion  wh(ch  he  has  before  made,  convi£ls  him 
of  a  falfehood,  and  eftablifhes  the  debt  for  which  I  broiiirht 
the  fuit,  without  his  being  allowed  afterwards  to  ailed ge, 
^Ktept  with  proof,  that  he  has  paid  this  fumj  of  which  h« 
fir%  deafed  to  have  been  the  debtor* 


But  if  my  icbto^,  whom  I  have  fticd,  hid  cmiffeffc^ 
tliat  he  did  owe  me  this  fumi  but  mainlain$  that  ii nee  be 
lAade  this  confcffion  he  has  paid  it  to  me ;  whether  his 
Of^nfefTion  was  made- to  a  third  perfon  or  to  myf^lf^  whe- 
ther in  a  convcrfation  or  by  letter,  or  in  fome  inftrumentof 
writing'  which  -was  not  made  to  afford  me  a  proof  of  the 
debt,  it  would  not  be.  an^  proof  tliat  the  funi  iailiU  doe  mt 
at  this  day* 

In  regard  to  what  is  fatd  by  Dumoulin,  that  the  con- 
leflion  made  to  a  third  perfon  makes  only  an.  imperfect 
proof  of  the  debt,  it  mud  be  obferved  that  there  are  certain 
cafes  in  which  it  ought  t^  matte  a  complete  proof* 

Guthierez,  de  contr.  jura^  q.  54,  n»  5,  adduces  as  an 
example  the  cafe-  in  which  the  debtor,  in  making  this  ac- 
iLnowledgment  to  third  pcrfons,  fiivs  he  docs  it  in  difcharge 
of  his  confcience^  For  example.  If  a  fick  perfon  calls  in 
two  pcrfons  to  whom,  in  the  apprehenfion  of  his  death,  he 
declares  that  he  owes  me  the  fiim  of  one  hundred  livrci 
which  I  have  lent  him  without  a  note  ;  fach  a  confeffio:^, 
althour^U  made  to  third  perfons,  appears  to  me  to  make  & 
complete  proof  of  the  debt*. 

When  my  debtor,  in  an  inventory  taken  on  the  diffo- 
lution  of  a  partncrfiiip,  includes  in  the  lift  of  debts  due  by 
the  partnerlhip,  the  debt  for  which  he  is  bound  towar(]s 
m?,  this  cbnfeflion,  although  made  not  in  my  prcfcncc» 
ou^ht  alfo,  it  appears  to  me,  to  be  ^a  complete  proof  of 
tiie  debt. 

As  the  extrajudicial  confelHon  which  the  debtor  h^i. 
fliide  of  the  debt  in  the  prefence  and  on  the  requeft  of  the 
creditor,  makas  a  complete  proof  of  the  debt;  a/brthri^ 
the  extra-judicial  confefllon  of  the  payment  made  by  tbc 
creditor  in  the  prefence  and  on  tlie  requeft  of  the  debtor* 
makes  an  entire  proof  of  the  payment:  for  the  difchargc 
being  to  be  fav«red^  it  ought  to  be  more  cafy  to  be  proveil 
than  the  obligation.  It  is  the  fame  ifthisacknowIedgTiicTi: 
was  made- by  the  cYeditorin  the  prefence  of  f(fnie  one  wbc 
had  rcqueftcd  it  on  the  part  of  the  debtjor ;  ibr  ix  is  as  ii 
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^  had  made  it  in  the  .prefeace  of  the  debtor  hi^afelfi  Gi^ 

thicretf  ibidm 

There  are  indeed  fome  authors  cited  by  Guthierea, 
who  think  that  the  extra-judicial  confeilion  of  the  paymeik 
made  by  the  creditor,  although*  in  the  pr^feuce  of  the 
debtor^  makes  a  'Complete  proof  of  the  payment,;  but  Gi|- 
thierez  thinks  that  it  makes  only  an  imperfect  proof.  This 
-ought  to  depend  much  oa  circumftances.  .       { 

809.  He  who  wiihes  to  eftablifli  his  demand  by  the 
eKtra^judicial  confeffion  of  the  debt,  or  his  defence  by  the 
confelTion  which  he  pretends  tlie  plaintiff  has  made  of  the 
payment  or  releafe  of  the  debt>  ought  to  prove  this  cbnfef- 
fion.  It  may  be  proved  either  by  ibme  writing  or  by  wit- 
nefles.  If  however  the  fa6l  which  I  intend  to  prove  by  your 
extrajudicial  confelTiony  was  a^facl  whereof  t eft imonial  pi*oof 
was  not  admiflibley  I  could  not  be  admitted  to  teftimonial 
proof  of  your  confeflion*  For  example.  If  I  demand  of  you 
the  reftitution  of  a  certain  book  of  a  value  exceeding  one 
hundred  livres,  which  I  claim  to  have  lent  you,  and  I  ad^ 
Vance  that  you  acknowleged  the  loan  before  witnefles,  I 
fhali  not  be  admitted  to  prove  this  confellion  by  witnefTesi 
becaufe  it  would  be  to  admit  me  indiredlly  to  teftimonial 
proDfofthe  loan  of  a  thing  exceeding  one  hundred  livro^ 
which  the  ordinance  forbids. 

803»  In  order  that  the  confeflien  may  be  a  proof  agai^ 
him  who  has  made  it,  it  is  neccifary  that  he  who  made  it 
fhouUl  be  capable  of  binding  himfelf ;  the  conf&ITion  of  a 
feme  covert  not  authorifed  by  her  huiband|  or  of  a  minor, 
would  not  be  proof. 

804.  The  confellion  is  proof  not  only  againft  him  who 
has  made  it,  but  alfo  againft  his  heirs  :  yet  if  one  had  ac- 
knowledged to  owe  to  a  perfon  to  whom  the  law  forbids  one 
<o  give,  this  confelTion  would  not  be  proof  of  the  debt  againft 
them,  unlcfs  the  caufes  of  the  debt  were  well  ftated  and  ex« 
plained ;    ^n  non  potest  donarcy  non  potest  conJiterU 

-  6P5«  Aq  implied  confelTion  ought  to  have  the  fame  ef- 
fect as  an  exprefs^ceuifenVoa*   ,The«e£Mxthe  payment  wliich 
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a  perfon  makes^  being  an  implied  confeffion  on  his  pi\\ 
th^t  he  owed  the  thing  which  he  has  paid,  there  refulta 
from  this  payment  a  proof  agakift.him>  that  the  thing  vhick 
ht  has  paid}  was  really  due. 

If  therefore  he  wiQies  to  claim  back  this  thing,  as  htr* 
ing  paid  it  unduly>  he  who  has  received  it,  is  not  obliged 
to  prove  that  it  was  really  due ;  he  has  a  fufficient  proof  of 
it,  rarulting  from  the  implied  coufefilon  included  in  the 
payment  which  has  been  made  to  him ;  it  is  inciinibent  jn 
him  who  made  the  payment,  to  prove  the  error.  Thi&  i* 
the  decifion  of  the  law  25,  ff.  dc  probata 

Yet  Paul,  from  whom  this  law  is  taken*  adduces  k\^o 
exceptions.  The  fiHl  is,  that  if  he  to  whom  the  thip^Kai 
been  paid,  being  fued  to  reftore  it,  firft  denied  the  ];-) 
ment  which  -was  n^ade  to  him,  and  this  paym-*nt  has  t^^ea 
afterwards  proved,  he  ought  to  be  obliged  to  prove  tJ>at 
the  thing  which  has  been  paid  to  him,  was  really  due.  'I  He 
leafon  of  this  exception  is  that  the  prcfuinption  agoin(lih« 
truth  of  the  debt,  refulting  from  the  falfe  denial  of  ihciiny- 
mcnt  which  was  made  to  him,  deilroys  the  prefumption  of 
the  truth  of  Uits  debt,    which  refulted  from  the  payment. 

Paul  adduces  a  fecond  exception  in  favor  of  minors, 
♦omen,  foldiers,  &c.  As  thcfe  perfons  are  eafily  deceive ni 
he  thinks  it  proper  that  he  who  has  received  from  ttc"i 
fomething  in  payment,  fhould  be  bound  to  prove  that  iIiP 
thing  was  really  due.  This  exception  it  appears  lo  ^-^ 
ought  not  to  be  admitted  indifcriminately  ;  it  ouifht  to  de- 
pend much  on  circumflances. 

Sr  II. 
Of  presu  mpt  ion  u 
806.  A  prefumption  may  be  defined  a  judrtncnt  vhicfc 
•ne  makes  or  whicli  the  law  makes  upon  the  truth  m  « 
thiug,.  by  a  confequence  drawn  from  another  thing-    *^^ 
confequences  are  founded  on  what  happens  comwow  an 
in  the  order  of  things  :    Pnrsumptio  ex  eo  quodp^^^S^^^  * 
Cujacm  inpardt*  ad  tiue^  d€  prob^i*  ist  pr^u^ 
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tor  example,  the  law  prcfuincs  that  a  deht  hi»s  been 
^ald,  when  the,  creditor  has  returned  the  debtor  his  note ) 
becaiifc  the  creditor  doas  nof  commonly  give  up  his  note 
to  the  debtor  tiHafier  the  payment  of  the  debt. 

Alciat  fays  that  this  terrn  presumptive  prcriimpLion,  is 
'lerived  fro:n />' «r  and  samere  ;  becaufe  ^r/j^rrr/)-/?  trrc?,  hubct 
pro  vcrjj  \\  caufes  a  thini;  to  be  hoUlen  for  true  ;  ruAE^  id 
esl  antt^Uiinz  aiumlc  probi,tu7'^  without  i;s  hcing  nccciT^iry  to 
tn  :ik c  o th ;; r  pr ox;  f. 

Prerumptioi)  dilTcrs  from  proof  properly  fo  calkd  :  thii 

is  evidence   of  a   thin*^   dircclly  and  of  iLftlf;     prefump- 

vlon  is  evidence*  crit  by  a  oonr^qucnca  derived  from  anblliei* 

thing.      Tills  will  be   iliullruted  by  ey!imples.    The  proof 

wliich  Is  niadz  by   an  iiiftrument  of  writin •:::  exr^reHVi^'r  iho 

receipt  of  a  debt,    is  a  Uteral  proof  ul  llie  payment  of  t^js 

debt  :    the  proof  vrhich  is  made  by   the   depofiiiorjS  of  wit- 

nclTes   who  faw  the  creditor  receive  froin  his  flehtor  Ih'* 

moncv  which  was  diW^  him,    is  an  oml  p^o}f\    for  ih*^   .  f 

ceipt   and  the  depofitions  of  the  v»itnr:!r,i  are   c   f^;.' »i  m 

this  payment  direciiy  and  of  tlieinf»:I''Cf..    Unt  lne  p-  '>  .^  .:> 

fukinij  from  the  receipts  of  the  three  L.i\  years'  re:;*,     5; -.t 

the  rent  of  the  precediibj  years  i:s  p,rid,   i^s  a  preniniptif.-ji  j 

becaufe  it  is  not  dire5lly  and  of  t!ic*ul'elvjs  that  theft-  v^ 

ceipis  are  proof,  but  by  a  cnnfc/juence  v.^^liicli  U.e  law  de- 

d  .c«s  from  the  payment  of  the  tbrca  lail  years*,    that   the 

rent  of  the  preceding  years  has  bren  p-.\id,   v,  hlch  cor^fe- 

q'lencc  is  gi^unded  on  this  rcafon   that  it  ia  common  to 

pay  the  old  rent  before  the  new. 

There  are,  on  the  fibjecl  of  obli;jations,  dlTer^^nt 
kinds  of  prcftimptions.  There  arc  forne  which  ave  efab- 
li:hcd  by  law  and  are  called  le^^ai  presumptions ;  and  others 
whirh  are  not  cftablifl-ed  by  Liiy  law,  wliich  are  called 
simple  presumptions.  Amon<^  le?;al  prefumptions  there  arc 
fonie  which  are  prcfamptions7:/r/\r  ist  dc  jure  ;  others  which 
arc  fim^^ly  legul  presumptions^  pre  sumpt  tones  juris. 

VoI.II.    -  li 
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V  T. 

Of  presumptions  juris  8c  de  jure/ 

807.  Prefumptions y«ri>  is^  dejure^  arc  ihofc  which  art 
fuch  proof  as  excludes  all  proof  16  the  contrary.  Alciat 
fiefiiies  the  prefumplions  ywr/j  ts^  de  jurcj  in  this  inaiincr: 
est  dispositio  legis  aliquid  prcsumentis^  t5*  super  prasvmpto 
tanquam  sibi  comperto  statuentis.  It  is,  fays  Mcrioch,  Tr,  de 
pnes,  lib,  1,  9,  3,  t<i\\tdprasuttiptio'yuxis^  hecaufe  0  l^^f 
introducta  ;  Ef  DE  yuREy  becaufe  super  tali  pr4esUniptione  lex 
htducit  Jirmum  juSy  liT  habet  earn  pro  veritate\ 

808.  Thefe  prcfutnptions  juris  kst  dejureitc  ftroDgef 
than  literal  or  oral  proof,  or  even  confelTion. 

Literal  proof,   as  well  as  oral,  may  be  clcftroyed  bf 
•contrary  proof.'    It  dots  not  exclude  him  againft  whom  i*» 
tnilitates,  from  being  heard  agatnfl  it  aSid  making,  if  Ic 
can,  proof  of  the  contrary. 

For  example^  If  the  pkintiff,  who  pretends  to  be  my 
creditor  for  the  fum  of  one  hundred  Uvres,  which  he  pre- 
tends to.  have  lent  me,  produi^es  an  obligation  executed  be- 
fore a  notary,  by  which  I  acknowledge  the  loan,  the  literal 
proof  which  refults  from  this  obligation,  may  be  dcftvoycd 
by  contrary  proof,  and  it  does  not  exclude  me  from  makins^ 
if  I  can,  proof  of  the  contrary  ;  /juftf^  by- bringing  a  vti'^Ji^S 
by  which  the  plaintiff  acknowledged  that  I  did  not  rcui^c 
the  money  mentioned  in  the  obligation^ 

It  is  the  fame  with  rei^ard  to  the  conFetiit)n,  atttcuph 
tnade  in  jure »  We  have  fecn  in  the  preceding  feclion  that 
the  proof  that  refults  from  it  may  be  deftroyed  by  the 
proof  which  he  who  made  it  may  introduce,  that  it  wasoc- 
calioned  by  error. 

On  the  contrary,  the  prefumptionti  juris  is^  dejnrcy  can- 
hot  be  deftroyed,  and  the  party  againft  whom  they  wii* 
tate  is  not  permitted  to  prove  the  contrary,  as  we  fhall  fc* 
in  the  following  fe£\ions. 

The  principal  kind  of  prefumptions  yur/j  b*  «flpy«rt«  J* 
that  which  arifes  from  the  authority  of  the  thing  judg«^' 
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^i  judicata;  as  it  deferves  to  be  treated  minutely,  we  will 
treat  of  it  ex  prof es so  in  the  next  fedlion. 

The  prefumption  that  refults  from  the  litis- decifory 
oath  is  alfo  a  kind  of  prefumption  juris  l:f  de  jure^  of  which 
we  Ihal(  treat  in  the  fourth  fe6lion,  in  traating  of  oaths. 

Of  legal  presu  mptions. 

809.  Legal  prefijmptions  arc  alfo  eftablifhcd  on  feme 
hiWt  or  by  dcdu6\ion  from  fome  law  or  text  of  law,  and  are 
therefore  caljed  ^rifjr«m^f;o;zfi/ur/>.  They  have  the  fame 
ftrength  as  proof,  and  excufc  the  perfon  in  whofc  favor  they 
operate,  from  adducing  any  to  edablifh  their  claim  or  de- 
fence. Uut,  and  it  is  in  this  that  they  differ  from  prefump- 
iiows  juris  ist  de  jjrcy  ihcy  do  not  exclude  the  party  againft 
whom  they  operaDe,  frombuing  admitted  to  make  proof  of 
the  contrary  ;  and  if  the  par.ty  fucceeds  in  making  this  proof, 
tlie  prefumption  will  be  dcilroyed. 

810.  When  two  perfons  of  the  fame  province,  the  cuf- 
tom  of  which  admits  the  community  of  property  between 
hufband  and  wife,  contrafl  marriage  in  it ;  there  is  a  legal 
prefumption  that  they  have  agreed  there  fliould  be  between 
them  fuch  a  community  ot  property  as  is  cullomary  in  that 
province.  The  wife,  who  afterwards  demands  from  the 
heirs  of  her  hulband  her  Ihare  of  the  property  which  he 
has  acquired,  need  not  make  any  proof  of  fuch  an  agree- 
ment. 

The  prefumption.  is  efhibliihed  by  the  difpofition  of  the 
cufloms,  which  fay  that  husband  and  vjife  arc  one  and  in  a  com^ 
fnunitjy  t:/c*j  fqr  this  is  as  if  it  were  faid  that  it  is  prefumed 
that  they  agreed  to  be  one  and  in  community,  i^Q.  It  is 
grounded  on  this  that  it  is  common  in  fuch  a  [  rovipce  for 
perfons  who  intermarry  to  agree  to  have  a  community 
of  property.  Hence  thp  law  has  drawn  this  confequence, 
that  the  parties  who  intermarry,  without  exprefling  their 
intention,  ought  to  be  prefumed  to  have  agreed  to  a  com- 
munity.   Prasumptio  enim  ab  eo  quod  pkrumquc  fim    This  pre* 
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fiimptTon  not  hziv.^  juris  isf  dejure^  it  (lifpenfes  indeed  whh 
proof  of  any  agreement  for  a  community,  but  it  docs  not 
cxcIikIc  the  proof  of  the  contiary,  vl^ich  may  be  made  by 
producing  ji  imirriagc  fettle  meat  with  a  claufc  of  exclufion 
of  the  community. 

8  1 1.  It  is  likewifc  a  legal  prcfnmplioT^>  that  in  our 
^ity  of  Orljanj  the  walls  are  common  botweeu  ncighboui'S 
to  the  heijlit  of  fwVon  feet  al/ove  the  ^^round.  Custoin  of 
Oileans^  ait,  234. 

He  tlurefore  who  \vn;i]d  avail  bimfelf  hereof,  cannot 
be  prevcnled  !)y  his  ueighbour,  and  he  is  not  obliged  to 
TtiLW  any  proof  of  hifi  rij^ht,  which  is  fiifliciently  founud 
upon  the  prefuurpllon  cftablifiied  by  tlie  cullom;  but  llni 
prcfumpiion  may  be  dellroyed  by  proof  which  the  nei^'i- 
l>our  may  muke  by  his  titles^  that  the  wall  belcnged  to  hini* 
Icif  alone. 

•  812.  The  law  3,  cod,  df  apoch,  pubU^  contains  alfoa  le- 
gal prefumplion.  According:  to  this  law,  the  receipts  of 
the  taxes  for  three  fuccelTive  years,  form  J\  prefvmiption  o* 
the  payment  of  thole  of  the  preceding  years*  Althoug'^ 
this  law  was  made  only  in  regard  to  taxes,  the  dtciliou 
has  been  extended  to  arrearages  of  rents,  annuities,  an- 
other live  annual  debts:  nam  uk't  eadcm  ratio^  idt:m jus statU' 
endum  est.  This  deciftou  is  founded  upon  this,  that  as  it  u 
common  to  demand  the  old  debts  before  the  new,  the  pay- 
ment of  the  late  arrearages  ieveral  times  repeaicd,  ought 
to  make  a  prefumption  of  the  payment  of  the  old.  It  is  alio 
founded  upon  this,  that  we  ought  to  affid  debtorB,  and  net 
oblinjt'  them  t«  keep  their  receipts  two  long,  and  In  too  gr^^^ 
k  liumber,    for  fear  that  they  might  fomc  pf  thcmbcloiJ* 

J\  rrzy    ad  i/.  lit*  cod. 

There  are  fome  who  would  even  fay  that  the  receip 
for  a  rin[»,lc  year  ought  to  make  a  prefumption  of  p^yn^^^ 
for  all  the  preceding  years  ;  but  this  opinion  does  not  a?* 
pear  lo  be  well  grounded. 

Ihis  prefumption  does  not  apply  except  inrhcn  the  a  • 
^cstrages  of  the  preceding  years  are  due  to  tlic  fame  pel 
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V^ho  has  given  the  receipts  for  the  three  lafl,  and  hy  th«> 
fame  j>;:rfoi\  to  whom  they  have  been  given.  It  has  alFa 
other  excepliorta.  See  Avhat  we  have  faul  in  oar  trealife 
on  the  contfiitl  of  hire,  part  3,  cA.  1,  art  3.  This  prefump- 
tion,  not  bQiw^  juris  cf  dc  ju^e^  dots  not  exchid-j  the  crcd«- 
itor  a^aiuil  whom  it  operates  from  provin,.^  that  the  old  ar- 
rearages are  due  him,  and  that  fmce  the  receipts  of  ths 
tlircc  lad  years  the  debtor  has  acluiowlcrjed  thefe  old  ar- 
Vt  '.rages. 

8.*  J.  The  law  "2,  ^.  1,  ff.  de pact.^  fiimifl^es  ns  alfo  with 
an  example  of  a  kgal  prcrumption.  Thi^  law  prefumes 
j'  ♦.*.  a  cl-^l^t  is  difcnarged,  v/hcii  ths  cvjcliior  has  returned 
.'ij  ^'-jbi'v  his  ::ote.  It  is  founded  upon  this  that  it  is  not 
r*>r'"r.r.ou  or  ,  .  :jj.i;)l;i  that  a  creditor  ihoiiltl  return  the  note 
I  .  oiT  r.  It*  dif'li^i";;  'I.  Tiiia  prelu.nptio.i,  not  bcin^  juris 
L/  uV  /.rt,  djcs  p.oi  c::v  i..:!c  ihc  creditor  from  proving  that 
t!iL-  (k'bt  has  ii'j^,  bujn  Daia.  Wc  have  treated  of  this  pre- 
*"j.:.p'..ior.  supTi^y  ?:.  .wJ, 

The  prcTinhntion  of  payment  which  refults  from  this, 
t!m  th*:  note  of  hhe  debtor  is  cancell'-d,  c/iirogruphum  caiu 
.j/A-irii;;:,  is  fimilar  to  the  forcgoin;^:  it  is  a  k':,al  prefump- 
t'on  ;  the  law  ^\\L  de prob,y  fuppofcsil.  U  is  founded  upon 
ttus,  that  it  i^  a  common  fi^n  of  paytnent  that  a  note  is  fuMiul 
ij  be  cancelled  J  it  excufes  Lhe  debtor  from  brin  ;iuf^  o:her 
proof  af  the  payment.  But  this  preiump'ion  n\  ly  be  de- 
llroyed  by  a  proof  which  th^  creditor  miis'jt  maki  tktt  it 
was  by  niidake  that  the  note  was  cancelled  and  that  it  has 
not  been  really  difchargcd  ;  L.  24,  fi".  dc  prj/fat.\  pma^  if 
the  creditor  fhould  produce  a  letter  by  which  the  debtor  had 
written  to  himinthefv^  terms,-  "  I  return  you  the  j.cnj  of 
"my  deceafed  father,  which  you  have  fcnt  me  canciilcd, 
"  depending  upon  the  promife  which  I  had  made  you  to 
"difcharge  it,  I  am  forry  1  have  not  been  able  to  keep 
*'it,  8cc. 

814.  The  prcfumption  of  the  payment  or  of  the  rclcafe 
of  profits,  which  refuUs  from  an  adiniiTion  to  homage  made 
without  refervationy  is  another  kind  o(  legal  prtfumption; 
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it  is  eflabTiOied  upon  tbe  article  65  of  our  cuftom  of  OrleamL 
and  is  founded  upon  this,  that  it  is. common  that  the  lord 
fhould  make  this  ref]^rvation  when  he  has  not  been  paid  the 
profits  and  does  not  v^^end  to  releafe  them.  This  pr^ 
famption  excufes  the  tenant  from,  making  other  proof  of 
the  payment  of  the  profits,  and  from  producing  any  receipt; 
but  it  does  not  exclude  the  creditor  from  proving;  that  the 
profits  are  due  to  him  ;  puta^  by  letters  ip  whiph  (he  tena!^: 
bad  acknowleged  them  to  be  due « 

We  might  alfo  adduce  fjvcral  other  ex^imples  ;  thcfe 
ve  have   aire  ad/ adduced  are  funicitn^. 

^.  1 1  I.. 

Of  the  presumptions.  zvhUh  arc  not  establishcfl  by  lav, 

815.  There  arc  fome  of  thefe  piyfomplions  'irhich, 
vilhout  being  cilabliflicd  by  any  law,  arc  fufEcienllyflroni 
to  be  the  fajne  proof  as  legal  pi-efumptions;  faving  to  the 
partf  againil  whom  ihey  operate,  the  right  to  prove  tl.e 
contrary.  A  commoij  example  'When  a  party  difavoTij 
the  attorney  who  has  a6\c;(I  for  him  in  a  fuit,  if  the  a'to> 
ney  who  is.difavqwqd  has  the  writ  in  his  polTedion,  and  th( 
olBcer  who  fcrved  it  is  not  difavowed,  thi)i  writ  which  b 
has  in  his  pofiedioQi  forms  a  prcfumption  in  favor  of  tbs 
attorney,  whicU  is  equivalent  to  a  proof  of  authority. 

Tl\e  prefumption  is  ftill  ftronger  ifthe  attorney  has  alio 
the  titles  of  the  party  upon  which  the  fuit  is  founded;  Lri 
the  prefumption  which  reiultsfronv thcfe  titles  alfoprevtnii 
the  party  from  being  able  to  difavow  the  officer.  Likcwiu 
when  the  attorney  of  the  dcfendunt  holds  the  titks  of  hia 
client  which  have  fcrved  for  thedefence  6f  tl>e  caufe,  thtis 
titles  furnilh  a  proof  of  authority,  and  that  he  has  tn 
employed. 

Thefe  prefumpttons  excufc  indeed  the  attorney  frcn 
bringing  other  proof  of  an  authority  ;  but  they  do  not  tv 
elude  the  perfon  difavowing,  from  making,  if  he  can,  pra! 
that  he  did  not  employ  the  attorney.  As  if  he  Should  pio- 
duce  a  letter  of  this  attorney  in  th^fe  terms,  **  I  have  receive 
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'^td  the  titles  which  you  hare  fentme  in  order  to  take  thft 
'**  advice  of  counfel  5 1  (hall  do  nothing  without  your  orders ;" 
•fucb  a  letter,  which  eflablifhes  that  the  titles  were  on!v  feiit 
to  him  for  the  .purpofe  of  o!)taining  advicci  and  by  which 
he  fubmitted  lo  wait  for  orders  to  bring  fuit,  deftroys  the 
prcAimption  of  a  power  of  attorney)  which  rcfults  from  his 
huidiug  the  titles. 

Obferve  in  refj^ardto  officers,  that  the  title  in  the  pof- 
fcdion  of  an  ofinccr  makes  indeed  a  prefumption  of  his  au* 
thority  for  the  fcrvice  of  a  writ  which. he  has  made  in  con- 
Tcquence  of  this  title,  or  for  a  iimple  demand  which  he 
hax  made  in  virtue  of  it ;  but  it  is  very  dangerous  lo  cftab- 
II  Hi  from  this  a  pi^fumption  in  favor  of  the  fcifures,  execu- 
tions and  fales  which  he  has  made  :  for  wc  fee  it  happen 
every  day^  that  billcers,  under  color  of  a  title  which  is  de- 
livered them  to  make  a  dciuand,  make,  contrary  to  the 
will  of  the  creditor,  feifures  which  ruin  the  debtor  and 
fometimes  the  creditor,   by  the  coRs. 

The  other  prefumptions  which  we  call  fimplc,  do  not 
Torm  fuigly  and  by  thenifelves  a  proof;  they  ferve  only  to 
confirm  and  complete  the  proof  which  refults  otherwife. 

6l6v  Sometimes  the  concurrence  of  fercral  of  thefe 
prefumptions  united  together  is  equivalent  to  a  proof.  Pa- 
pi  nian,  in  the  lav/  25,  If.  de  prjbat.y  adduces  an  example 
of  this.  A  filler  was  charged  towards  her  brother  with  the 
relliiution  of  a  trull.  After  the  death  of  the  brother  it  was 
a  queflloil  wlu'thtM*  this  trull  was  flill  due  by  the  fifler  to 
the  eftate  of  the  brother.  Papinian  decides  that  we  ought 
to  pre  fume  that  the  brother  had  releafcd  it  to  his  fiO.cr;  and 
this  prefumption  of  the  relcafe  he  derives  from  three  rjr- 
cumflances,  I.  the  relation  of  brothrr  and  filler ;  IT.  that 
the  brother  had  lived  a  lon^  tiino  wilhout  demanding;  the 
trull :  III.  that  many  accounts  hiul  been  fcttlrd  between  t^e 
brother  and  filler  upon  the  refpecVive  affairs  which  ther  had 
together,  in  none  of  which  was  there  any  mention  of  this. 
Each  of  thefc  circumflances,  \z^v^n  feparately,  would  form  . 
only  a  fimplc  prefumpLlon,  iiUuflideut  to  induce  a  deci- 
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ton  that  the  de^cafcd  bad  rclsafed  tho  debt ;  but  theVr 
coMciiri  cncc  bus  appeared  to  Pai^inian  to  form  a  fulLci^iit 
prooi'  of  litis  iclcafc. 

Section  the  Third. 

ijfthe  autJiority  of  the  t/iinj  jud^edy  rei  judicata  .* 

The  parti  GV.Ur  kind  of  prcTami>lion  juris  b*  ^V  J  i-r^ 
Vhich  re  fulls  from  the  authority  of  the  thhig  \vA<rj  d.  i-.r* 
appeared  to  us  to  require  to  be  treated  of  particularly,  ia  iLIs 
fecit  On. 

We  i]\M  here  fee,  I.  what  judgments  have  ihc  :.v.*^;rn- 
ly  of  the  thing  judged;  II.  what  jiid:jnronts  are  null,  mu! 
caimot  coiifxiquciitly  ha^t!  this  authoii-y  ;  lii.  >*•  hat  is  the 
authority  of  the  tl)ir»g  judged :  IV.  in  rci^La  d  lo  \^hai.  ihirigs 
it  applies  i  and,  V.  between  what  pcrr.ns. 

IVliat  ji.JgiV.cnis  Lave  the  authority  -of  the  thir^jiid^cdi 

I.  In  order  that  a  jiuV;TT>cnt  may  titive  llie  authot'irr 
t>r  the  thiiif!  judx'd^  tsud  alio  in  o- de:*  that  it  nviy  Irwe  the 
Tiame,  it  is  necciVary  that  it  fnoiihl  be  adcfiniivf  ind^rncnt, 
wl.ich  ctmlains  either  a  cordemnatit:n  or  a  dift  hari^f  ficm 
Ihc  ftTit.  Pes  yuniCAfA  dlcitur  dv.a  Jitfm  v  rt)c\.'ir*icrum 
f>rof:ftrJiali.mrjud:ci.f  rccipity  quod  vvl  condc^matiot^e  v<r/  absO" 
Ititijrx  cantingtt ;    L.   1.  fP.  de  re  JiJ. 

A  i'K!;^:"nent  Mhich  contains  a  provir.on'^l  rontTtmra- 
tion  canaot  thcrLfore  have  cirhfT  tbe  na  nc*  ^«r  the  aiit!  ori- 
ty  of  the  thini^  jud[^rul ;  for  alihcr.rli  it  v^ivi  s  the  party,  who 
has  obtained  it,  the  ri;;ht  to  con'lraiii  the  laitv  cfMi(U'mn- 
cd,  to  pay  pro\iIiona]ly  the  Turn  orthtf  ihii'  •«  ext.^clTfd  ia 
the  jndj^mcnt,  it  dots  not  put  an  end  to  tLc  i\  it,  and  c'oes 
not  form  a  prel'vimption  jiris  If  dejiirt\   ih.it  iliis  fum  or 


.*• 


•  All  this . section  has  been  uddd  in  thi^  nerj  c\.\.'on;  therr^ 

f.trt   we  have  di.iCjr.iinu€U  th;^  o'-dcr  of  the  nundas,  and  huve 

put  particular  numbers  here^  in  order  t/nt^  in  v^' hat  follows  this 

scctioi^  the  numbers  which  are  in  the  fnt  edition  may  cifnes'^ 

fend  in  this* 
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thefe 'things  svC'i  dufcT;  •  fince  the  p^tt^conclcmnec^  hsiving^ 
proA'tiionally  fatUfied  the  judgment^  is  received  xiftei*'- 
\i'ard3  toiia:ove  thabihcy  are:  not  duC)  and  ntay  couCcquent* 
\y  procure  the  ja4gment  to  be  revoked..  A  fortiori  the 
judgements  or  in terlo outcry  orders  whioh  do  not  coataln 
either  a  condt^paaXiou  or  a  difcharge,  from  the  fuit,  cannot 
have  the  aathovity  oi\\\%,tningjudgedm^NQn  vox  omrusjudi* 
cisf  jadicati  continet  autoritatcm  ;  L.  1,  Cod,  de  sent,  4^  interloc, 

2n  The  ordinance  -of  1667,    tit,  27-,  arf,  5,  adduces 

•  4 

three  cafes  in  which  definitive  judgments  have  the  authori- 
ty of  the  thing  judged.  It  is  •  there  faid  :  ."  The  fentences 
"and  judgments  which  ought  to  have  the  force  of  the  thing 
"  judgedi  are  thofe  rendeved  iu  the  lafl  refort,  ^nd  from 
"  which  there  is  no  appeal,  or  of  which  the  appeal  is  not 
"  receivable*  either  becaufe  the  parties  have  formally  ac- 
*'  quiefced,  or  have  i)ot  appealed  hi  time,  or  the  appeul 
**  has  been  declared  to  be  loft."  . 

We  fhall  treat  feparateSy  of  thefe  three  cafes. 

.    5.  I- 
Ti^STcASS,    0/ judgments  refidertd  in  the  la':!    r- forty  arul 'j' 
'those  from  which  there  is  no  af-jjca'. 

3.  The  ordinance  uniten  in  one  artir.lt:,  with  jitl  ;- 
tncnts  rewlered  in  the  lal):  refort,  thofc  Horn  vi  ich  iiO:  ;>- 
peai  is  yet  taken;  becaufe  while  there  is  yi*t  ii«i  ai-ipc^il, 
they  have,  like  thofe  rendered  in  the  lafl  refort,  mi  a  irmn- 
ner,  an  authority  of  the  thiu^  judged^  which  r;irvs  to  the 
party  in  whole  favor  they  were  givtn,  the  ri-^ht  lo  pxirfnu 
them  to  execution,  and  forms  a  kind  of  prefump^ion  juris 
^  de  jitrcy  which  excludes  the  party  agalnft:  'whom  they' 
were  given,  from  pleading  any  thing  againft  ihem,  while 
there  is-no  appeal ;  but  this  authority,  and  the  prefump- 
tion  which  refults  therefrom,  are  only  momentary,  and 
are  deftrdyed  as  foon  as  an  appeal  is  taken. 

This  applies,    even  when  the  judgment  Ihould  be  of 
the  number  of  thofe  which  are  to  be  provilionally  executed 
notwithftanding  the  appeal ;   for  this  provifional  execution 
Vol.11.  Kk 
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gives  to  thefe  judgments,  pending  the  appeal,  ^nlj  lie 
"effect  of  proviiionai  judgments,  wtiicb,  as  we  have  f€i% 
^  supnij  have  not  the  authoi'ity  of' the  thing  judgtdm 

4,  In  regard  to  judgmehta  rendered  in  the  laft  refer*, 

fuch  as  thofe  of  111  pre  me  courts  and  in'certahi  cafes  tbof^ 

of  the  prtfidral  and  confular  judges,   when  they  are  de- 

'  fmitive,  they  have  the  authority  of  the  ijting  judj^td,  ftabU 

*  and  perpetual. 

When  the  jud^tneht  m  the  laft  refort  has  Ijech' render- 
ed  on  a  conteriationi  it  has  this  authority,  as  foon  as  i:  h 
tendered ;  but  Mrfien  it  has  been  rendered  by  default,  mi- 
le fs  it  was  in  the  c6urfe  of  the  docket,  the  party  mahing 
default,  againfl  whom  it  h&s  been  retidered»  is'  heceived  to 
move  that  it  maiy  be  fet  afide,  within  eight  days  from  &e 
day  notice  of  the  judgment  is  given  to  his  attorney,  or  K 
he  had  appointed  no  attorney,  from  the  day  notice  Is  givea 
tohimfclf  in  perfon  orat  his  houf6.  llrisrihofiondeflroys  tht 
cflcdl  of  the  judgment.  Therefore  it  is  only  after  the  party 
making  default  has  let  tile  ^ighthrday  pafs  without  making 
this  motion,  that  the  ji^dgment  by  default  aequires  the  aw- 
thority  of  the  thing  judged^  liable  and  perpetual* 

,5-  Judgments  of  fupremetourts  and  of  tliofe  ia  the 
'lailiefoft,  can  never  be  attacked  in  the  ordinary  way  of  ^p- 
|)eal,  bat  the  former  may.  be,  in  cei^tain  cafes,  by  the  exfrfi.* 
'ordinary  method  of  civil  petition.  Frefidlal  judgments  Tc'a- 
tlercd  in  the  lad  rcfbrt  may  likewife  be  attacked,  in  tlic 
fame  caiesi  "by  'the  method  of  a  petition  in  opposition^  whtcli 
is  ulfo  an  extraordinary  way  and  wliich  differs  from  the  civii 
petition  only  in  this  that  it  does  not  require  the  (ame  for- 
malities which  are  requifitc  for  the  civil  petition«  fuch  ss 
thoio  to  depofit  the  fine,  expreifcd  in  the  article  16  of  tht 
lait  title  of  the  ordinance  of  1667,  and  to  annex  to  the  pe- 
tit ion  li  confultation  of  IbiHor  lawyers,  according  to  the  c-r- 
tide  13^ 

Thefe  petitions  not  arrefting  the  execution  of  the  jiu'g- 
rjients  of  fupreme  courts  and  judgments  in  the  laft  re  for.. 
(art.  1S,J  and  the  party  not  being  received  to  avail  hizxiXcIo 
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as^Q^mCl  the  judgmctit,  of  other  pleas  than  thofe  which  are  . 
the  grouBJ  of  the  civil  petition,  without  being  heard  on  axiy 
pl^a  to  the  merits ;  Art,  31)  27«9  it  follows  that  judgments 
which  are  thus  fituat^d>  for  which  there  ^s  room  for  a  civil 
petUioni  until,  they  are  rev^rfed  hif,  this  method)  hare^ 
notjthe  lefs,  an  authontjr  of  the  thing  judged,  but  which 
is  not  liable  or  p<;rpetua^  (ince  it  may  l>e  deflroyed  by  the 
rcverfal  of  the  judgment :  they  have  this  authority  only  whex) , 
tbc^  party  has  fuffered  the  time  to  elapfe  within  which  he 
srght  avail  himfelf^f  this  method|  or  .when  he  has  failed  in 
attempting  .to„d(^.  fo;  for  in  thi^  cafe  he  is  no  Ipngcr  re- 
ceivable to  make  the  petition*    Art.  4U 

6.  The  ordinance  adduces  feveral  inflances  in  which 
tl|ere  is  room  for  the  civil  petition;  it  didinguiihes  jn  this 
Ti^fpe€l  between  perfon^.of  age.  and  minors,  between  indivi« 
duals  and  the  church. 

The  caufes  for  which  individuals,  althou$>;h  of  age,  are 
rfdmiittedto  the*  civil:  petition,  are  related  in  the  article  34, 
tijlle  S5.  It  is  there  faid^*  no  other  causes  for  the  c  Is)  il  petition 
hj  persons  of  age^  sfuill  be  admitted^:  thatiy  L  personal  frauds 

Which  is  to  fay,  when  the^party  in  whofe  favor  the 
judgment  has  been  rendered,  has  employed  fra\^d  and  artl* 
fi'ce  to  obtain  it,  puta^  by  fuppreiTmg  material  papers  or 
ufing'fuch  as  are  forged,  as  wilt  be  faicl  hereafter^ 

II.  7/*  the  forms  by,  us  ordained  have  not  been  observed f 
(his  defe6t  renders  the  judgment  nvll. 

III.  If  it  has  been  pronounced  upon  things  not  demanfUd 
»r  not  contested,  igndifmor^  has  been  adjudged  than  was  demand" 
€d;  this  is   another  defect  which  ^renders  the  judgment, 
QuU  and  of  which  we  fhall  fpeak  in  the  following  article.. 

iy«  Jf  it  lias  been  omitted  to  pronounce  upon  any  point  in 
issue* 

V.  If  there  has  Been  a  contrariety  of  judgments  in  supreme 
courts  or  those  of  the  last  resort^  bttween  the  same  parties^  «n 
the  same  pleas  and  in  the  same  courts  or  jurisdictions  ;   saving, 
in  case  of  a  contrariety  in  differpit  courts  or  jurisdictions,  oa  . 
aj^Ucation  for  relief  to  the  grand  counciU 
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Vr»  If'tn  the  same  judgment  there  are  conlradictory  dUpo% 
sit  Ions. 

V  n.  If  the  judgment  lias  been  given  upon  forged  papers, 

'  ObfelVe  that  it  does  not  fnffice,  to  refcind  a  judgment 
hr  means  of  the  civil  petition,  that  Ihe  party  in  whofe  h- 
vor  it  has  been  rcadered,  had  produced  forg«d  papers;  it 
IS  neceffary  that  it  fliouM  appear  that  it  wax  upon  the  ground 
of  thefe  papers  that  the  judgment  was  rendered  :  Causa 
judical i  in  irritum  non  devocatur  ;  n^si  ptobart  poteris  eum  qui 
judicaverity  secutum  ejus  instrument i  Jidcm  quod  falsum  esse 
const  iter  it  J  ad\:crsus  te  proMtnliassej  L«  3j  Codm  si  ex  /cZr. 
instrm 

It  is  necedary  oiCo  that  thcfe  papers  fhould  not  have 
bctii  aheady  attacked  for  forgery  in  the  ftiit  iu  which  the 
jiKljmcnt  was  rendered  ;  for  in  this  cafe"  the  qu  eft  ion  upon 
ihc  genuinencfs  of  the  papers  would  be  a  quellion  wKkU 
iiiid  been  already  determined  by  this  judgment,  and  vhich 
oonfequeatly  could  not  be  renewed,  as  has  been  well  oh- 
ferved  by  M«  JoulToi   iu  his  commentary  upon  this  ai'ticlc. 

Finally,  although  the  party,  who  would  feek  relief  by 
civil  petition,  had  through  error  acknowlegcd  the  genuinc- 
ncfs  of  the  paper  which  he  pretends  he  has  fincc  difcovcr- 
ed  to  be  forged,  he  ought  not  the  kfs  to  be  admitted  to 
attack  this  paper  as  forged,  and  the  judgmeot  which  lia^ 
been  rendered  upon  it.  L.  1 1,  ff.  </c  ey^cept. 

VIII.  Or  upon  offers  or  admissions  which  have  Been  disf 
^owedf  and  the  disavowal  judged  V alt dn 

If  my  attorney  has  made  offers  or  admif&ons  upon 
which  I  have  been  condemned,  I  may,  if  I  pretend  not 
to  have  given  power  to  my  attorney  to  make  thefe  offers, 
feek  relief  by  civil  petition  againfl  the  judgment:  but  in 
order  to  be  admitted  to  this,  it  is  neccffary  that  I  fhould 
difavow  my  attorney,  and  that  I  fhould  procure  my  difa- 
vowal  to  be  declared  valid  agaiuft  him* 

IX.  Or  if  there  have  been  material  papers  lately  recover^ 
fdf  and  retained  by  the  act  of  the  party ^ 
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This  is  an  example  of  pcpfo;ia.4  fraud  in  the  party  la 
vhofe  favor  the  juUgmcnt  has  been  rendered,  which  gives 
room  for  the  civil  petition,   as  has  he<n  Tiid  supra. 

Tiic  recovery  of  material  pap' rr,  is  not  alone  a  fuffi- 
cient  caufe  for  the  civil  petition,  and  to  Vefcind  the  judg- 
ment, a^  we  (hall  fee  infru,  art.  S :  it  is  the  fuppreflion 
of  thefe  papers  made  through  the  fraud  of  the  party,  which 
gives  room  for  it. 

7.  When  'it  is  againft  minors,  againd  the  church  or 
a^ainft  corporations,  that  the  judgmein  of  a  fupreme  court 
has  been  rendered,  belidcs  tlie  cafes  that  have  been  jufi 
tnentioncd,  there  \i  Ukcwife  another  cafe  in  which  there  is 
ground  fbr  the  civil  petition,  to  wit,  'tfthey  were  not  defend^ 
^  or  ^ere  not  vaiid!}'  defended  ^   art.  35. 

Thefe  terras  ought  to  be  interpreted  by  the  original 
art'?lc  3&,  as  firft  introduced,  which  is  found  in  the  debates 
on  ihc  ordinance,  pa^c  463,  It  is  there  faid,  **The  above 
"iip/^ics  to  cccleiialiics,  tQ.corporation5  and  minors.  And 
"bel.i!  ;?,  we  confider  it,  in  regard  to  them,  as  a  further 
"  j'rouiiJ  forthe  civil  petition,  that  they  have  not  been  defend- 
t'\ ;  th.ii  ii  to  lay,  tw^i  the  judgments  of  fupreme  courts  and 
''tlD'ri  of  ihelaft  refjrt  have  heen  given  by  default ;  that  tl.ey 
hive  not  been  vali<!ly  defended,  in  cafe  the  principal  pleos 
"were omitted,  although  thcfc  judgments  vorc  given  upon 
!>lea;  To  however  .that  it  appears  that  they  have  not  been 
'? !  or  not  validly  defended,  and  that  the  omifTion  of 
h-ir  principal  pleas  gave  room  for  the  judgment  which 
*^vas  rer-dered.*' 

It  appears  by  the  debate^  on  the  ordinance,  that  the 
o''^:?inal  article  was  approved  of,  Hence  it  follows  that  it  was 
only  brev'itatis  Isf  compendii  studio  that  it  was  omitted,  and 
hccaufe  it  was  thoiixht  that  all  it  contained  was  fufficiently 
include'l  in  the  generality  of  the  terms,  if  they  have  not  been 
^^fcnded  or  not  validly  defended. 

Obferve  that  -the  church  is  always  prefumed  not  to 
Uvc  b^cn  fyfficienUy  defended,  when  the  affafr  has  not  been 
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commutucated  to  the  )dng^s  law  officers  s  the  artklt  :\ 
anftkes  this  a  £;rottnd  for  the  civil  petition. 

Obferve  alfo  that,  the  church  .has  thefe  rights  onlj 
vhen  the  maiter  In  qaeftiqn  relates  to  the  principal  of  it? 
eftate :  cast  decided  27th  M^irchj  I70%f^reported  fy  Auge^ri, 
voL  3.  When  the  matter,  relates  pnlf  to  its  revenues,  it  is 
rather  the  cauCb  of  the  incumbent  ^than  thi^  of  the  church. 

8,  The  party.  a<;{ili^  whom,  the  judgment  has  bcfn 
tendered,  whcp  it  is  in  one  of  the  cafes  abore  raenlianed. 
ought  to  feek  relief  by  civil  petition,  before  the  court  which 
Tw'ndercd  the  judgment,  within  fix  months  fn^m  the  tinK 
Dotice  of  the  judgment  is  given  hirot  after  his  comieg  c; 
»gc  ;  art*  5.  .      .^ 

If  the  party  dies,  withiiutbc^  faid  time  of  iix  momhi, 
His  heirs  have  n  further  time  of  fix  months  from  the  daj  q{ 
anew  notice  which  (liall  be  given  tothemi*;  and  if  they  are 
jninorsi  the  tit^E^c  wiH  run  only  fram  their  coming  of  age. 

The  church,  corporations,  lay  and  eccl^fiadic,  .ind  in- 
dividuals abfent,  from  the  kingdom  on  public  buiiotD),  bav^ 
ti  year  from  tli^  time  notice  is  given  to  them  of  the  judg- 
ment ;  ert»  7. 

If  the  incumbeiU  dies, during  the  ycar^  the  fucccffo- 
otherwifc  than  by  refignation,  has  a  further  time  of  a  yea: 
from. the  day  o{  a  new  notice  of  the  judgment,  which  m.:  ■ 
be  given  to' him;  flrN  9.»  In  regard. to  the  pcrfon  in  whcltj 
favor  the  religns^tion  is  made,  h^  ha%  for  his  c|vil  petiticq 
lipon  the  judgment  rendered  agsdnft  the  perfqn  refigiiing^ 
only  the  time  which,  remained  to  the  latter;,  it  isnotnri 
ceffary  to  give  him  %  new  notice  :  he  is  prefumcd  to  ha« 
been  in(lru6ledby  the  perfon  re&gning. 

9.  When  one  Ceeks  relief  on  account  of  the  jad^^nicj 
beipg  rendered  upon  forged  papers,  or  on  jiccount  of  pape.l 
l>eipg  newly  dlTcovered,  thft,  tirae  of  fix  months  or  of  | 
year,  runs  only  from  the  difcpvery|  providcdf  fays  the  o:t 
Qsnce,  art.  1 2,  there  be  proof  in  KSfriting,  and  not  otluraiiu 

4 

It  does  not  faf&ce  m%  then,  in  ordei;^^  tp  be  admitted  ^^ 
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'niy  civil  petitiotii  after  the  common  time  o^^ix  months,  to 
fa/  Chat  I  did  not  difcover  the  p<ipery  of  that  the  paper  was 
fof^edy  till  lately  ;  it  is^necelTary  that  I  Qiould  have  a  proof 
in  vridngof  tlic  time  of  the  difcovery. 

Far  ei^atople.  If,  ^afier  Icveral  years,  the  party  'm 
vhofe  favor  ihe  jud^itient  has  been  rendered  againft  me, 
dies,  and  it  sCppears  by  the  inventory  made  after  his  death, 
of  his  papers,  that  the  material  paper  in  the  fait,  which 
liad  been  fupprelTed,  was  found  among  his  papers ;  this  in* 
ventory  Is  a  proof  Vn  writing  that  the  difcovery  of  this  pa« 
*per  was  made  at  the  time  of  the  inventory. 

Likewifc  if  the  party  in  whofc  favor  tlie  judgment  has 
l>een  rendered  agalaft  mc  upon  a  forced  paper,  produces, 
after  fereral  years,  in  another  fuit,  againft  another  perfon, 
th;^  faihe  paper,  and  in  the  conrlc  of  this  fuit  it  be  attacked 
as  forced,  the  judgment  which  fliould  declare  it  forged} 
yfiii  prove  the  time  when  it  was  difcovcred  to  be  forged. 

tO.  The  caufcs  for  which  one  may  obtain  relief  by  pe« 
tklon  agaiufl  the  prelidial  judgments  rendered  in  the  laft 
r;:fort,  are  the  fame  with  thofe  for  which  one  may  have  re- 
lief by  civil  'petition  againft  judgments  of  fupreme  courts* 
In  regard  to  the  time  in  which  this  relief  muil  1>c  applied 
fjr,  there  is  no  other  difference  except  that  the  time  of 
f^ekiug  itagaiall  judgments  of  fupreme  courts,  ib  fix  months 
for  uidiv'iduals,  and  a  year  for  the  church,  corporations, 
^nd  perfoiis  abftint  rei publicdt  causa;  that  of  fecking  relief 
agaiad  preridial  jtidgments  i^  only  three  months  for  inc'  • 
vlduals,  and  fix  months  for  the  church  and  fuch  abfeut 
pcrfons* 

§,  1 1. 

S£coifp  CASE,    Of  tilt  Judjmcnts  from  vthich  an  m^ptal  is  no 

longsr  rcccivaific,        , 

1 1*  The  ordinance  adduces  In  the  fecond  place,  among 
the  judgments  which  have  the  force  91  the  thing  jiidged^  and 
which  confequently  form  the  prefumption  juris  o'  dc  jure^ 
of  which  we  are  treating,  tliofe  from  which  the  appeal  is 
no  longer  receivable* 
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It  addttce^tji^  ci^ufeft  for  which  It  is  no  longer  r!» 
ceivabic.  The  liiH  is  when  the  parties  againfl  whom  lU 
judj^inents  have  ,\iqcfi  rendered,  have  formally  Qcquiead 
tliereiiu  ... 

^  .  The  ordinaB^e  by  this  Xevva  formaUy  does  not  intend  it 
jhouUrbe  ni-celTary  that  the  party,  in  order  to  be  exclude! 
from  his  appeal,  Ihcmld  ha^ie  acquiefccd  in  the  judgment  b 
exprefs  terms,  and  have  executed  an  inflmment  of  acqui- 
.cfcencc  i  it  only  intended  to  fay  that  hi?  acquiefcencc  Ibould 
Xhot  be  equivocal.  Therefore  if,  for  the  payment.of  {hefuni 
to  which  he  has  been  condemned,  he  has  requeftcd  a  delay, 
whether  at  the  time  of  the  judL^mcnt,  or  Unce,  it  is  not  to 
be  doubted  that  he  would  no  lon.^cr  be  received  to  apptal; 
the  requefLin^  of  time  t)ein!.^  an  equivocal  proof  of  his  ac- 
quiefcencc in  the  juu:^mcnt:  u.i  so'nii^ntm  u.htionem  p:'.^,, 
tcm  acquievi\se  scnU-tUi.!:  manjfistg:  p?-ob.itHr ;  L,  Cod,  d<  tc 
judic.  A  fortiori  oi"!-;iU  l.c  lo  he  pre  filmed  to  have  acq;:!. 
efcedwhcn  he  has  m:ulv^  a  p^rtidl  pav:r.enr,  whether  of  lie 
film  cxpre'Tid  in  t\e  javl;',ni.:iit  or  of  ihe  coHs  to  which  l.e 
has  been  condemned,  ey.'j  'pt  in  tl^.e  ':dre  in  which  the  jud;;- 
ment  is  to  he  provifionally  cxi.culotl,  l^e  has  paid  it  orly 
from  conP.raint,  prolcflin^  thrt  he  fo  ]>j\id  it  >\ilhoul pre- 
judice to  the  appeal  by  him  tukcn  or  to  be  taken. 

Vv'hcn  the  party  who  has  r^cqiiicfred  in  the  iud;Tfm(.*ni, 
is  entitled  to  relief  agaicjd  liis  actniicr.'cnce,  v;hethcr  on  ac- 
count of  minority,  or  of  fr^aHl,  'or  nny  otiier  cav.fc,  the  a'l- 
thority  of  the  thin^^  judj^cd,  M'hich  the  judgment  bar!  lc 
quired  by  his  acquiei'ccnce  therein,    is  not  fliible   and  T>cr- 

-  -ft. 

petual ;    it  will  be  dcf\ roved  when  the  party  Iliall  have  kea 
relieved  aj^-iinfl  his  acjuicfcence. 

\2.  The  fecond  caufe  for  which  the  appeal  is  no  lone- 
er  rcrcivahle,  is  whtMi  tlie  parly  at^ainfl  whom  the  ju(/:- 
ment  has  been  rendered,  has  let  the  time  pafa  in  which  thi 
appeal  ought  to  hav^  been  taken. 

The  principles  of  our  law  arc  indeed  different,  as  to  tie 
time,  from  thofe  of  the  civil  law.  According  to  the  civll 
law,  the  parly  who  thought  hinifelf  injured  by  tlie  juog- 
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bi^nt)  cou]d>  'the  fame  day  that  it  was  rcndctcd,  appeal 
from  it  vha  voce  apud  jctj^  that  is  to  fay,  in  the  clerk's 
pfl&eti  or  at  the  bai^  Si  aftud  acta  qu:s  appellaierit^  stitis  trit 
si  dlcatyAPPELLO ;  L.  2,  IT.  de  appdL 

The  appeal  being  ia  mode  autaorifed  by  the  laws,  the 
l^oman  ju<4f^es  were  not  offended  that  the  j>arty  who  refuf- 
ed  to  acquicfce  in  their  judg;ments,  fliould  appeal  there* 
from  in  their  prefence,  provided  it  was  done  in  a  refpecl- 
ful  manner,  without  any  inju<*ious  refletlidds  upon  the  Judge 
or  the  judgment.   L,  8,  ff.  de  appdL 

When  the  party  did  hot  appeal  bn  the  day  the  judg- 
ment was  rendered,  the  appeal  was  to  be  taken  by  a  peti- 
tion which  the.  appellant  jirefented  to  the  judge  who  gave 
the  judgment*  It  was  neceflTary  that  this  petitioti  {bpuld 
contain  the  names  of  the  appellat^t  and  of  the  appellee; 
'  the  judgment  ap;>ealed  irbm,  aiid  the  ohje6\ions  aguinfl  this 
Judgntcht.  It  prayed  that  the  judge  would  picafe  to  grant 
the  writ,  called  apostoli^  by  which  he  feht  uj)  the  cafe  to 
the  judge  of  appeals.  .The  party  had  for  this  appeal  oii- 
ly  two  days  after  the  judgment,  when  he  was  party  in  faii 
own  name,  or  three  days,  when  h^  was  parity  oidy  in  the 
quality  of  attorney,  tutor,  ctit*ator  or  admihiRratbr*  L*  5^ 
^.  5,  ff.  de  opp^i   L.  1,  ^.  1 1,  12,  13,  ff.  quand,  app, 

Thefe  days  were  effective  ;   that  is  to. fay,  they  were 
tlot  counted  when  the  judge  did  hot  iiold  hiscour-t;  d»  L« 
I,  ^7,  §.9. 

JuCliniari,  in  his  novel  2*>,  ch.  \,  has  enlar  ;ed  this  time } 
he  grants  for  the  appeal  a  delay  often  days,  frdm  the  day 
of  pronouncing  the  judgment. 

•  '    -  ■  .        ■ 

Thefe  principles  of  the  civil  law,  although  indeed  op« 

pofiid  to  ours,  appear  very  wife  and  very  proper  to  prc- 
fcrve^  by  retraining  fuits,  the  tranquillity  of  the  citizens* 
The  kiiig  of  Piuffia  las  adapted  them  in  his  code;  he 
grants,  for  the  appeal  from  judgments,  the  delay  only  of  ten 
days,  expielfcd  in  the  tiovel.  I'he  party  injured  by  ft  judg- 
ment fuffers  no  prejudice  from  this  (hdrt  delay  :    froni  the 

Vol.  II.  LI 
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Viihe  the  caufe  was  brought  before  the  firft  judge,  thTspitt^ 
could  have  forefeen  that  he  might  lofe  his  caufc  ;  and  dur- 
ing all  the  while  the  ftiit  continued,  he  has  had  time  to  de- 
liberate Upon  thep^rt  which  he  might  t^ke  in  cafehefhouid 
be  oud. 

13.  According  tb  the  {^x^inciples  of  oUr  la^t  the  part^ 
.\vho  thinks  himfelf  injured  by  a  judgm^ntf  when  he  hai 
done  no  act  of  acquiefcence'in  this  judgment,  and  has  Dot 
been  fummoned  to  take  his  appeal,  has  the  time  of  l€ti 
years  etitire  for  his  appeal,  which  time  begins  to  run  onYf 
from  the  day  notice  is  given  of  the  judgment.  Ordinanct 
leor,  tk.  27,  arf,  17. 

Double  time  is  fi^ranted,  that  is  to  fay  twenty  'ycait) 
to  the  churcllf  to  hofpitals,  colleges,  univeriitles,  lazaret 
tos,  to  take  an  appeal  from  the  judgments  which  they  pre- 
tend are  injuridus  to  then*  edates  ;  'and  this  time  nihs  like- 
Vlfe  from  the  day  noticie  it  gtven  of  the  jud^tnent ;  iM 

However  long  thefe  delays  may  be,  I  haVe  heard  law- 

•yers  'in  pra6lice*fay  that  this  difpoiition  of  the  ordinance 

.Vas  not  always  obferved  in  the  parliament  of  Paris,  and 

that  thef  there  faft^ioed  appeals  after  the  t)iiieVt]tefed6 

lays  had  expired* 

Th€  party  'in  whoTe  favor 'the  judgment  has  been  ^e^ 
/dered,  may  abridge  the  delays  by  iftaking  alegalfum* 
mons  to  the  "j^^afty  agarnft  whom  the  judgment  has  been 
Tendered,  to  take  his  appeal  if  he  thinks  proper;  tluttlus 
fammons'can  only  t)e'made  at  the  end  oif  three  years  from 
the  day -notice  is  given  of  the  juclgment>  If  the  juilgment 
lias  hten  rendered  agamil  individuals^  and  at  the  end  of 
•fix  years,  if  againft  the  church,  hofpitals,  colleges,  uni- 
vei-fitret,  laaai-ettos,  on  account  of  their  eftates.  Ordinanct 
4667,  d»  tit*  art.  i2i 

The  effcA  of  this  fumYiftons  Is,  that  tlie  pfkfty  to  whcm 
it  has  been  made,  has  for  htk  appeal  no  more  thftn  v.'l 
taiouths  from  the  day  of  the  fummons^   art»  12* 

« 

If  before  the  expiration  of  thefe  delays  of  three  year!, 
tef  Ax  years  or  of  ilix  months,   the  party  againft  whom  ttc 
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jj^dl^ment  has  been  rendered  diet,  or  when  he  Is  an  incuixt- 
bent,  if  Re  reiigns  his  benefice,  his  heir  or  get^eral  legatee 
or  iindifputed  fucceflbr  to  the  benefice,   muil  have  for  his. 
appeU  a  further  delay  of  a  year,  befides  the  whole  time  of 
delay  which  his  predecefibr  had,   and  it  is  necelTary  at  the 
end;of  this  new  delay  of  one  year  to  make  a  fummons  to. 
him,  even  when. one  had  already  been  made  to  the  de- 
ceafed  or  to  the  predecefibr  ;  and  from  the  day  of  tins  fxinv 
mons  the  heir. or  the  fiiccefTor  would-  have  no  mare  than 
fix  months  to  be  admitted  to  take  his  appeal ;  art.  l!2,  is,  14* 
Thefe  delays  do  not   run  againll  minors;    art*  IS:    but 
tjiey   run  againd  perfoQs  abfei\(  (rpm.the  kingdom,   even 
ip  the  fervice  of  the  king. 

§..IIL 

TjiUtu  CASE^    0^  judgments^  the  appeal  fron^  vfhich  has  been 

(^clared  to  be  lost. 

U.  The  ordinance  adduces  in  the  third  place,  among 
^e  judgments  which  have  the  force  of  the  thing  judged^ 
t^ofe  from  which  the  appeal  has  been  declared  to  be  lofl. 

The  appeal  is  loft  when  it  has  failed  by  a  difconttnu- 
ajice  of  the  proceedings  for  thre^  yc^^s,  an^  a  judgment 
has  intervened  declaring  the  difcontinuapce. 

Thi$  judgment,  which  d^eclare^.th^  cUfpqmipuancc  qf 
the  appeal^  carries  a  gonfirmaiion  of  the  judgn\ent  appealed 
from,  and  gti^  it  the  force  of  the  thing  judged;  theappels 
lant  who  has  fuffered  his  ^appeal  to  be  difcontinued,^  being 
no  Jonger  admit  ted.:  tq.  appeal  anew* 

This. is  liable  to  np.diffiGulty  when,  the  tribunal  where, 
the.  appeal  was  depending,  is,  a  tribunal  of  the  lad  refert: 
it  is  not  to  be  doubted  in  .this  cafe  that  the  judgment  of  thts 
tribunal,  which  declares  the  difcqnlinuance  of  t|ie  appeal, 
being  a  final  judgment,  gives  the  force  of  the  thing  judged 
to  the  judgment  appealed  from,  which  it  ha^  confirmed* 
When  the  tribunal  where  the  appeal  was  depending  is  not 
a  tribunal  of  the  laft  rcfort,  the  judgment  of ^th is, tribunal, 
which  fhould  declare  the  difcontinuance  of  the  anpeal^i  ngC^ 
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being:  a^al  judgment,  the  af^peHftnt  ftgamU  whom  it  has 
i)een  rendered,  may  appeal  from  it.  But  u]k>n  this  appeal/ 
the  fudges  ought  only  to  examino  the  <)uefli6n  whether  the 
difcontmuance  which  the  judge  has  declared  was  properly 
Acquired ;  and  i[  it  appears  to  them  that  it  was^  they  ought, 
without  ei^quiring  further  into  the  merits,  to  confirm  ihc 
judgment*  if,  oh  the  contrary,  the  difcontinuancc  was  not 
properly  acquired,  in  pronouncing  the  error  of  the  judg- 
ment by  which  it  ^as  declared  to  be  acquired,  they  remand 
Vie  parties  to  proceed  upon  the  merits. 

15.  Appeals,  although  not  contefted,  may  be  the  fub- 
|e6l  of  a  difcontinuance,  as  well  as  thofe  which  have  been 
^ontefted* 

It  is  the  firftprocefs  before  the  judge  of  appeal,  to  pro- 
ceed iipon  the  appeal,  which  introduces  and  forms  the  ap- 
peal, even  when  it  fhould^not  be  followed  by  any  other  pro- 
ceedings, not  even  by  an  appearance:  t^is  firfl  procefs 
alone  is  pre  fumed  to  foiTn  a  fuit  fubjc6l  to  a  diCcontinuanctf^ 
which  the  parfy  in  "whofe  favor  the  judgment  has  been  rcn- 
dered,  maycaulb  to  be  declared,  at  the  end  of  three  vears 
after  fuch  procefs.     This  is  exprcircd  by  the  rule  of  tht, 

court,  28/71  Mjrchy  1692^    .....  ,      i 

»    »    •  •  -^ 

When  the  firft  procefs  has  been  followed  by  further 
proceedings,  the  time  of  three  years  for  the  difcontinuancc 
is  counted  onl^  from  the  lafl  proceedings.'  This  timenms 
fven  againd  thlnors,  faving  their  recourfc  agaipft  their 
tutors.  Bouchel,  biblioth.  verba  per  emjjz.y  adduces  fever  alca- 
iks  to  this  effect. 

This  time  may  l?c  interrupted  in  (cveral  ways;  bjihc 
death  or  change  of  condition  of  one  of  the  parties,  by  lie 
death  oC  one  of  the  attorneys,  &c. 

16*  Although  this  time  lhould.be  expired*  the  difcoQ- 
tinuance  oCthe  appeal  is  not  acquired  until  a  judgment  has 
Intervened  which  has  fo  declared  it;  and  if,  after  the  limc 
bfl^  expired  and  before  the  jadgnient  has  intervened,  there 
l^as  been,  fome  proceedings  on  the  part  of  the  party  ag^ainll 
whom  the  appeal  has  been  taker.}  aiid  he  has  not  dlfavow* 
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^  hit  tttarttcf ,  the  difconthmance  will  be  tikfcd  and  aviU 
uot  be  pleadable  unlil  at  the  end  of  three  ycar&  from  the* 
^rocecdingf. 

Anr I c LB  II. 

Of  judgments   v^hich  are  null  and  which  cannot  consequently 
have  the  authority  cf  the  thvg  judged, 

17*  There  i^  a  great  di^erence  between  a  judgment 
nail  amd  a  judgment  iniquitous.  A  null  judgment  is  that 
which  has  beea  rendered  contrary  to  juaicial  fornX)  senten* 
tiaiyusti:  ^  judgment  \s  iniquitous^  sententia  iniqucy  whea 
ths  judge  ha3  judged,  wronj^,  puta^  in  condemnUig  a  party 
to  pay  what  in  truth  he  didnQtowe|  or  in  difcharging  him 
from  paying  what  he  did  owe.*  A  judgnxent,  although  in- 
'']mtous,  when  it  has  been  rendered  accordin;!^  to  judicial, 
fonn,  may  have  the  authority  of  the  thing  judged^  if  it  is 

« 

in  one  of  the  cafes  of  the  preceding  article,  and  however 
iniquitous  it  may  be,  it  is  holden  to  be  ^t^uiublc  without 
*dmiiting  any  proof  to  the  contrary^ 

On  the  contrary,  a  judgment  null,  which  has  been  ren- 
dered contrary  to  judicial  form,  cannot  hnve  the  authority 
<^rthe  thing  judge dy  unlefs  the  informality  has  been  cured» 

A  judgrilent  may  be  null  either  in  regard  to  what  it 
contains,  or  in  regard  to  the  perfons  between  whom  it  has 
been  rendered,  or  in  regard  to  the  judge  who  rendered  it> 
or  \>y  the  unobfcrvance  of  fome  judicial  form. 

yf  judgments  which,  cr^  null  in  regard  to  what  they  contain* 

18,  I.  A  judgment  is  null  when  the  obje^  of  the  coii* 
^tnnatioii  which  it  pronounces,  is  uncertain.  Sententia  de* 
^f*  use  c€rta.  For  example.  If  a  judgment  were  thif*  ex- 
prcffed.  We  have  condemned  the  defendant  to  pay  to  the  plain* 
^^ff  all  that  he  owes  him  ;  it  is  evident  that  fuch  a  judgment 
^ould  not  have  the  authority  of  the  thing  judged^  and  would^ 
"c  abfolutely  null :  for  what  is  due  to  the  plaintiff,  being 
Neither  explained  by  the  judgment,  nor  by  any  inftrument 
tt>  which  it  relates^  the  judgment  contains  nothing  certaii\» 
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This  is  decided  bfthe  Uv.S,  Cod.  de  senu  qmesiiu  ccm 
fuarU.  lUta  senicntfOj.  Qslvbu.  DSBXtt  QjaAsritAtEM  cum 
usuRis  coMPStEHrjBUS  soLrSy  judicati  actionem,  pr^stare  tm 
potest  y  quutn  if  a  dcmum.sinc  ccrta  quaiftitate  facta  condemjfatU 
autoritate.  re i  judicata  ccn^eatuff  si  pcrte  aliqua  actorupi  ccrto^ 
lit  quantity  comprchensa* 

1 9.  It  is  not  however  neccflarjr  that  the  obje£t  of  the 
condemnation  fhpuldrbe  explained  by  the  judgment,  it  fuf^ 
fices  that  it  appear  by  fome  inftrument  tq  which  the  jodg- 
ment  relates.^  For  example.  A  Judgment  which  condemns 
to  pay  wh9.t  is  demanded,  is  valid  and  may  have  the  au- 
thority of  the  thing  jud^tdy  >vhen  what  is  demanded  appears 
by  the  procefs  to  which  (he  judgment  relates.  9wm  Judex 
aity  Solve  quod petitum  cstj  valet  sententia;^  L*  59,  $•  I,  ff.  dt 
re  judicy 

20.  Nor  is  it  necelTary  that  the. object  of  the  co.ndenv 
Ballon  (hould  be  any  thing  liquidated;  it  fufnces  that  it  is 
to  be  liquidated  by  the  proper  perfons ;  therefore  a  judg- 
ment which  condemns  the  defendant  to  damages,  or  to  an. 
Videmnlty,  is  not  tb(i  Uf^  entitled  to  have  the  authority  of 
Xh^  thing  judgedy  ^.Itho'ugh  thefe  damages  or  this  indemnity, 
Dot  being  yet  liquidated,  the  obje6l  of  the  judgment  (hould 
^ot  be  any  thin^  liquidated  ai>4  cc:rtain ;  for  it  muft  become 
fo  by  the  eRiniatioii  to  be  made  by  the  proper  perfon^ 
This  is  what  Alexander  Severus  decides ;  l^tamquam  pccJr 
tiia  quantitas  sententia  nan  contineatury  sententia  tamea  reta 
esty  quoniam  lyDEMsn'JTEM  rei  public 4t  pr^tst art  jussit :  L.2, 
Cod»  de  sent,  qua  sine  cert,  quant. 

21.  II*  A  judgment  is  null  when  the  obje6t  of  the  con- 
demnation which  it  co^uains  ts  fomethiDg  impoffible*  Faulus 
respondit  impossibiic  praceptum  judkis  nuliius  esse  momtnti;  L*. 
3,  fT.^^it  sent.  Idem  respondit  ab  ea  sententia- cui  partri  rerum 
natura  non  potffril  sine. causa  appellar$s  dL  L*  ^  1* 

22*  IIL  A  judgment  is  nuH  whe;n  it  is  expreftly  againlt 
the  laws.  Si  expressim  sententia  contra  juris  rigorem  data  sit 
, .  •  • .  jf  spECiALxrERy  which  is  to  fay,  exprefsly,  contra  kgcs^ 
vel  Senatus-consultunty  vel  constitutiones  Juerit  prdata  i  h.  ^^\ 


If.   d€  uppeUm  ^um  "contra  sacras  constitationes  judtcatuvy  api> 
peUatkmis  necessitas  remittitur ;  L.  1 ,  §•  2,  ff%  qu€  sent,  sine 
appeU. 

Obfenrc  that,  for  the  jadgment  to  be  null,  it  is  ncceflary 
that  it  fhoald  have  beeh  pronounced  exprefsly  againlt  the  law ; 
it  is  necelTmry  that  it  fhbuld  have  been  judged  that  the  law- 
was  hot  to  be  bbferved.  But  if  it  was  only  judged  that  the 
trafc  in  quelHon  was  not  Within  the  law,  although-  indeed  it 
^W9S  within  it,  this  judgment  is  not  pref^med  to  inspagh 
the  law-;  H  is  ijot  null,  it  is  only  Iniquitous,  and  relief  cab- 
not  confequentiy  be  had  agalnft  it  but  by  the  ufual  way  ..of 
'appeal :  this  is  ffaewn  by  CaiKftrtt  t  ^um  proiatis  amftitw 
'tionibus  contra  eas  prenuntiat  judex^  eo  quod  non  exist imat  emi* 
^sam  de  qua  judicat  per  easjuvari^  non  videtur  contra  const itu^ 
t  tones  sentehtia'm  dedisse^  ideoque  ab  ef  us  modi  sententia  appeU 
'landum^est;  altbqyin  rei  judicata  stabitur  ;  L*  33)  ff«  de  re  judm 

Obferve  alfo  that  the  judgments  which  pronounce  ex* 

prefsly  againll  the  laws,  were  among  the  Romains  null  de 

'plena  jure :  with  us  it  is  neceflary  to  feek  relief  againft  thele 

{tidgments  before  the  council  of  error*  when  there  is  no 

j^round  for  the  common  method  of  appeal* 

tl3.  IV.  A  judgment  is  null  when  it  contains  oppofite 
Tiifporitions  which  imply  contradiction*    For  example*   Be- 
ing  fifed  to  give  up  an  eftate  which  you  fold  me,  1  have 
called  yen  in  to  guaranty  my  poiTedion  :  the  judgment  dif* 
charges  me  from  the  demand,  and  condemns  you  to  return 
'me  th6  price  6f  the  e(lat6  which  1  have  paid  you,  and  my 
'damages  for  its  detentLon.    Tltefe  difpofitions  are  oppofite ; 
for  it  Is  implied  that  I  am  difchargcd  from  the  demand 
and  my  guarantee  condemned.    This  cOntradi6lion  in  the 
jadgment  renders  it  hull ;  therefore  the  plaintiff  who  h&s 
beein'by  this  judgment  difallowed  his  demand,  may,  if  it  is 
a  judgment  in  the  laft  refort,  have  his  relief  by  civil  peti- 
tion, on  fetting  forth  that  thi^  judgment  is  contradictory 
«iid  ^ont^ins  a  dif))Ofition  oppofite  to  that  of  which  he  com- 
plains, which  has  difallowed  his  demand*    If  he  has  let  the 
time  for  his  appeal  pafs,  the  judgment  will  acquire  againft 


A  TREATISE  ON 

laim  Ihc  force  of  the  tfung  ju^gfd:  bnl  ia  regard  to  mr 
guarantee,  I  tbink  that  although  he  Chould  nol  be  etitUlcd 
to  relief  by  the  method  of  civil  petition,  I  cannot  be  ad- 
mitted to  purfue  agiiinll  him  the  cxcciition  of  tfeis  judg- 
ment,  becaufe  the  difcharge  which  is  here  given  from  the 
demand  made  againd  mei  for  evei*  forbids  Ithecon'^em&a- 
"tidh  oT  my  guarantee,  and  goo.d  faith  does  not  permit  that 
in  retaining  the  thing,  I  ihould  demand  to  have  the  priv4 
returned. 

24.  V.  A  judgment  is  null  when  it  lias  pronovuiced  u}v 
on  what  has  not  been  deinandcd,  or  irhen  it  hsis  condtnta- 
ed  a  pai  ty  to  more  than  has  been  demanded  from  him ;  h 
the  judge  is  appointed  only  to  refolve  upon  the  dcmaacs 
"which  are  brought  before  him',  and  he  cannot  confcqucoili- 
render  the  judgment  except  upon  what  is  t\}t  obje&oi  iLc 
demand*  Fjtestas  judicis  ultra  id  quod  in  judicium  deduct-^z 
est  nequaquam  potest  exccdere :  L.  •  8|  ff.  com,  div, 

2b.  As  the  judgment  is  null  w])en  it  condemns  the  de« 
fendant  to  pay  what  hub  not  been  demanded  from  him,  i: 
Is  alfo  null  Mfhen  it  hi;s  difchar^ged  the  defendant  from  a  de- 
mand  which  he  has  admtlted  ;  for  in  each  cafe  he  has  judged 
bpon.  what  was  not  the  objccl  of  the  conteflation  tubmiJicJ 
to  his  judgment.  The  ordinance  'of  1667,  tit,  35,  erf.  J^, 
Tias  com^^rL-hended  both  cafes  in  faying  that  therft  isgrounJ 
Tor  the  civil  petition,  whert  the  judgment  has  been  pro- 
nounced upon  things  not  demanded  or  not  contcsud, 

26;  Thefc  nullities  in  regard  to  this,  that  the  judge  hi 
pronounced  upon  what  was  riot  fiibmitted  to  his  jud-^m:r... 
are  not  fuch  dc  oUnojute ;  ihcy  mud  be  oppofed  tiiherbyth? 
common  way  of  ap;>eal,  wheii  the  jadgraent  is  not  a  ji:'<- 
rnent  in  the  lafl  "refort ;  otherwife  by  civil  petition,  and  wlicn 
the  party  has  let  the  time  pafs  without  feeking  relief agaiiil 
thfc  judgment,  tlrclc  ihlormalitics  are  cUred. 

^.  I  I. 

X)f  the  nullities  of  jud^ments^  in  regard  to  the  parties  iei^.r. 

whom  they  have  been  rendered, 

87.  A  judgment,  to  be  valid,  muft  be  rendered  bcl^^cca 
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Y>arties  capable  of  being  parties  to  *  fuit,  qudt  hahent  hglti* 
mam  standi  in  judicio  personam* 

All  the  proceedings  had  by  one  incapable  of  being  % 
^arty  to  a  fult,  or  a^alnfl  hini]  are  null  de  plena  jurtj  at 
well  as  the  judgineuls  wkich  mig^ht  be  rendered  upon  thef« 
proceeding's* 

'28;.  The  pcrfoAs  who  aire  nbt  tapabfc  of  being  panics 
to  a  fuit  are,  I.  thofe  who  have  loft  iheir  civi!   capacity 
whether  by  a  condemnation  to  a  capital  puniriimcnt,  or  bjr 
I>«c6mrng  monk's  profeffed.    Neverthelcls  monks  profeiPcd, 
^vho  have  left  their  convent  for  a  benefice,  fuch  as  ai'e  regulai* 
canonical  curates,    are   leputcd  capable    of  bieing  parties^ 
as  well  plaintifls  as  defendants  ;    for  although  their  bene- 
fice  docs  not  rcllore  them  to  their  civil  capacity,  yet  as 
the  adminift ration  of  tfye  properly  and  rights  of  their  benefice 
IS  granted  to  them,   as  well  as  that  of  their  falary,   it  is 
iieceffary  that  they  ihould  be  able  to  be  parties  to  a  fuit 
for  what  may  concern  the  goods  and  rights  of  their  bene- 
fice, and  to  a6\ions  which  arife  from  the  perfonal  obligations 
which  they   have  coniracled  or  which  may  be  contra6\e4 
towards  them* 

29.  Minorb,  who  at'C  tinder  the  power  bf  tiitotsi  arii 
not  capable  of  being  parties  to  a  fait :  the  a6lions  which 
belong  to  them  cannot  be  brought  except  by  their  tutors 
in  thtir  quality  of  tutors,  and  the  actions  which  may  be 
had  againil  them,  muft  not  be  brought  dgainii  them^  but 
againil  their  tutors  in  this  qualityi 

When  the  minor  has  no  tutor,  he  who  has  dri  k6lion 
to  bring  againft  him,  muft  prefe nt  a  petition  to  the  judge 
%vhei^e  the  minor  teiides,  that  he  may  be  permitted  to  con- 
voke the  relations  of  the  minor,  to  have  a  tutor  provided 
for  him,  againil  whom)  after  .he  has  been  appointed,  ^o 
may  bring  his  a£lion* 

When  minors  are  emancipated,  they  may  he  themfelres 
parties  to  a  fuit ;  but  they  cannot  be  without  the  alliftancc  of 

Vol.IL  M  m 
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a  curator  who  is  for  this  ^urpofe  appointed  by  the  jtidg^ 
unci  who  mull  be  a  party  in  the  caufe  with  them* 

30.  A  feme- covert  cannot  in  the  cuftomary  provinces, 
be  a  party  to  a  fuit,  whether  plaintiET  or  defendant,  with- 
out  being  authorlfcfd  by  her  hulband,  er,  at  his  refufal, 
by  the  court.  Therefore  it  is  not  fufRcient  for  thofe  who 
have  an  acUoh  to  bring  againft  a  feme-covert  to  bring  it 
againO;  her  alone;  it  is  necelTary  that  they  ihould  bring  it 

'.a^uinil  her  huiband  alio. 

FinalFy  a  feme- covert  is  pre  fumed  fiifficiently -autbori- 
Ted  by  her  hulbanci,  when  her  hufband  is  a  party  to  iht 
fuit  with  her,  and  in  this  the  judicial  a6ls  are  different  from 
extrajudicial :  for  in  order  that  a  feme-covert  may  conlracl 
validly  out  of  court,  it  does  not  fufiice  that  tier  hufband 
ihould  be  a  parly  with  her  in  the  contra6l;  it  is  necefTary 
that  it  lliould  be  in  cxprefs  terms  that  he  authorifes  her : 
as  wc  fhall  fee  in  treating  of  the  matital  power,  -at  the  end 
of  the  treatife  on  tli«  contrail  of  marrragp. 

This  rule,  that  a  feme-covert  cannot  be  a  party  to  a 
Tuit  without  being  authorifed,  receives  feme  exceptions: 
our  cullom  of  Orleans,  art,  200,  permits  her  to  bring  ac- 
tions without  her  huiband  on  account,  of  injuries  done  to 
Jkcr,  and  to  defend  thofe  oti  account  of  injuries  which  (he 
is  charged  to  have  committed* 

31.  It  remains  for  us  to  obfcrVe  in  regard  to  all  per- 
fons  who  are  incapable  of  being  parties  to  a  fuit,-  that  this 
incapacity  does  not  take  away  the  power  of  profeculing 
them,  when  they  have  committed  a  crime  ;  and  they  may 
tlufcnd  themff  Ives  ^gainft  the  profecution. 

32.  From  this  principle  that,  for  a  judgment  to  be 
valid,  the  parties  ought  to  be  capable  of  being  parties  lo  a 
fifit;  this  con Ibquencc  was  deduced,  in  the  civil  law,  that 
the  judgment  rendered  againft-a  party  who  was  dead  be** 
fcr/c  the  judgment,  was  null :  for  to  be  capable  of  being  a 
party  to  a  fuit  it  is  nceeflTary  to  be  living  at  the  time  :  when 
one  has  ceafed  to  live  he  ccafes  to  have  any  capacity.  It 
is  upon  this  ground  that  Paul  faysy  Eum  qui  in  n6us  human'' 
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{^  non  Jiiit  sententia  data  tempore^   inrfficaciter  condcmnatuni 
vidcri  ;   L.  1,  ff.  qua  sent,  sine  app. 

In  our  law.  when  the  death  of  one  of  the  partie*  does 
i^t  happen  till  the  fuit  is  ready  for  judgment,  that  is 
to  fay,  when  there  isnp  further  proceedings  to  be  had  or 
counfel  to  be  heard,  the  death  of  the  party  does  not  pre- 
vent the  judge  from  giving  the  judfjmcnt,  which  is  as 
-valid  as  if  it  had  beea  given  in  the  life  time  of  the  parly. 
This  is  the  difpofition  of  the  article  I,  of  the  title  26,  or- 
dinance 1667.  The  ordinance  has  in  this  rcrpe6t  difregard- 
cd  the  fubtlety  of  the  law,  in  order  to  avoid  the  ufelefs  de- 
lay and  qofts  which  a  revival  of  the  fuit  would  in  this  cafe 
CLCcafion*.. 

When  a  party  dies  in  the  courfe  of  the  proceedings 
and  the  attorney  has  notified  his  death  in  writing  to  the  at- 
torney of  the  other  party,  which  is  call^id  an  efibin  propter 
mortemy  the  other  party  cannot  from  this  time  proceed  any 
further,  and  no  judgment  can  be  rendered,  until  the  fuit 
has  been  revived  by  the  heln  or  other  fuccefTors  of  the  de- 
ceafed,  or,  on  their  having  been  cited  to  come  in  and  defend, 
a  judgment  has  been  rendered  which  declares  the  fuit  reviv- 
ed :  the  proceedings  hacj  after  the  eflbin,  until  the  revival 
of  the  fuit,  as  well  as  the  judgments  which  fhquld  be  ren- 
dered, are  null  de  plena  jurcy  d.  tit*  art,  .182,.  While  the 
death  is  not  notified,  the  proceedings  had  by  the  other  par- 
ty, although  fmce  the  dcceafe,  are  valid  ;  art,  3  :  and  it 
1^  the  fame  with  the  judgments  \^hich  he  fliould  obtain* 

33.  It  is  alfp  a  nullity  in. a  judgment  which  proceeds 
ffomjthe  part  of  the  party  for  or  againft  whonvit  has  been 
rendered,  when  he  has  proceeded  for  another  without  hav- 
ing the  cjapacity  to  a6l  for  him« . 

For  example..  If  in  our  cuilom  of  Orleans  which  be- 
tween perfons  not  noble,  deprives  the  wife  who  has  married 
a..fecond  time  of  the  tutelage  of  her.  children,  and  does  not 
fuff^r  it  to  pafa  to  her  fecond  hulband,  this  fccond  hufband 
through  an  error,  of  which  I  have  feen  examples,  brings 
%i\i\l  for  the  faid  children  in  tlie  capacity  of  their  Oep-fa:^. 
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tber^  vr  he  defends  a  Cuit  for  them,  the  judgment  render^i 
td  upon  this  demand  would  be  null  from  the  defect  of  capa-i 
city  in  which  tliis  flep- father  had  proceeded. 

For  the  fame  reafon,  if  a  hulband,.  who.  may  alone  and 
without  his  wife  bring  perfonal  aftious  for  his  wife  and 
^efcod  tbemi  thinking^  through  e^ror,  that  it  i%  the  fame 
with  regard  to  perfonal  actions  and  thofe  that  concern  the 
lands,  apd  real  eflate  of  his  wife^  brings  in  hi^  capacity  of 
hulband  fuch  adlioosy  or  defends  them,  the  judgment  ren- 
dered Cor  or  againA  him  in  this^  capacity  vill  be  null* 

For  the  fame  reafon,,  if  2^  tutor  after  the  time  of  his  tu-. 
torfblp  is  expired  continued  to  act  for  his  ward,  who  had  be* 
come  of  age,  the  pa^oceedin^s  and  judgments  rendered 
thereon  would  be  null  for  the  wa^t  of  capacity^ 

But  ifiL  it\  the^Qcount  wlych  he  has  rendered  to  hi^ 
XKUnor,  he  has  accounted  for  what  was  due  by  the  debiors^ 
he  may  in  his  own  name,  as  havliig  a  cefHon  of  the  righu 
^f  liis  minor,    purCue  the  faid  debtors. 

34.  When  I  have  given  a  fpecial  pow^r  to  ene  to  brin* 
m  fuk  for  me,  the  fuit  muft  be  in  my  same :  it  would  he 
101  irregular  proceeding  to  bi4ng  the  fuit  in  the  name  of  thiw 
attorney  and  in  the  capacity  of  attorney  by  my  fpeciaJ  au- 
thority. Hence  this  rnaxim,  Ihat;  it  is  Qnly  the  IpAg).  vk^ 
jileads  by  attorney, 

5.   III. 

Cfjwfgmetas  which  are  null  on  account  of  the  judges  tvho  hcvt 
rendered  theniy  or  for  want  of  the  observance  of  judicial  /or  tas^ 

35.  A  judgment  may  be  null  on  account  of  the  judge 
who  baa  rendered  it,  when  he  was  without  the  chara6ter ; 
a&  if  ho  had  not  been  admitted  to  his  oCTice,  had  been  in<> 
tcrdifted,  or  was  incompetent. 

Obferve  that  the  nullity  which  rcfults  from  thefe  de- 
feSts  is  not  de  plenojure;  it  is  neceffary  to  feck  relief  by 
vay  of  appeal,  to  have  it  declared. 

36.  The  unobfervance  of  fomc  formality  alfo  renders 
the  JMdgmwt  null  J  as  whco  judgment  has  been  rendered 
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by  default  againft  a  perfon  who  was  not  prefent  and  ha4 
not  appointed  an  attorney,  before  his  default  had  been  noted 
by  the  proper  oificer,  or  before  the  expiration  of  the  ufua) 
time.    Many  other  examples  might  be  brought* 

Thcfe  nullities  are  not  (uch  de  pleno  jure  ;  it  is  necefla- 
ry  to  feek  relief  by  way  of  appeal  or  oppofition ;  and  when 
it  is  a  judgment  of  a  fupreme  court  or  in  the  laft  refoi  t, 
by  civil  or  prefidial  petition  ;  this  kind  of  nullity  bcin:.;  one 
of  the  caufes  which  furnilh  ground  for  thefe  petitions,  as 
ire  have  feen  supra^^  n*  6^ 

Am  ricLE  III. 

What  U  the  authority  of  the  thing  judged. 

87.  The  authority  of  the  thing  judged  caufes  whatever 
is  contained  in  the  judgment  to  be  prefumed  true  and  equi- 
table ;  and  this  prefumption,  being  yur/j  isf  de  jure^  excludes 
^11  proof  to  the  contrary.  Res  judicata  pro  veritate  accipitur  i 
L.  207,  ff.  de  R.  J. 

For  example.  The  party  who.  has  been  condemned  to 
pay  a  thing  is  prefumed  really  to  owe  it;  he  in  whofe  , fa- 
vor the  judgment  has  been  rendered  may  confequently, 
aficr  having  notified  it  to  him,  conftrain  him  to  pay  It,  by 
the  feizure  and  fale  of  his  real  and  perfonal  property,  \Aiih- 
put  his  being  allowed  to  offer  proof  that  he  docs  not  owe  it. 

Vice  versay  when  the  judgment  has  been  given  againd 
the  plj^intifT,  the  thiPi^s  which  he  had  demanded  are  alfo 
prefuiped  not  to  be  due  to  him;  fo  that  he  cannot  after- 
wards be  received  to  demand  them :  there  arifcs  from  the 
jud lament  a  plea  which  we  call  excepth  rei  judicata^  which 
renders  him  not  receivable. 

38.  The  authority  of  the  thing  fudged  excluding  proof 
lij^ainft  what  has  been  judged,  the  party  againft  whom  the 
judgment  has  been  given  is  not  admitted  to  prove  that  the 
Judge  has'  made  an  error,  even  of  fimple  calculation.  Res 
judicata  si  sub  pretextit  computationis  instaurentury  nullus  erit 
fitium  Jsnis ;  L.  2,  Cod,  derejud, 

N^verthclefji  if  the  error  of  calculation  appears  on  th^ 
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judgment)  this  error  correSls  itfelf.  Futa,  if  the  jadgmei^ 
trcro  thus  exprcfiTed,  "  We  have  declared  James  debtor  to 
«  Peter  of  the  fum  of  fifty  livre»  for  a  certwn  caufc ;  alfo  of 
«  the  fura  of  twentyfivfi  livres.  for  another  caufe ;  the  faid 
«  fums  maliing  together  the  fum  •(  one  hundred  livres. 
"  which  we  have  condemned  James  to  pay  to  Peter:"  tlie 
error  of  the  calculauon  in  this  cafe  in  the  judgnie»t  wou'.d 
correa  itfelf*  and  Peter  could  not  exaa  the  fum  oS  one  hun- 
dred livres,  but  only  that  of  feventy-five. 

39.  The  authority  of  the  thing  judged  excltidcs  contr*. 
ry  proof,  fo  that  the  party  againft  whom  the  judgment  ha 
been  given  is  not  recsivable  to  conteft  it,  although  he  fhould 
bring  material  papers  which  he  had  only  obtained  fmce  tht 
iud  'mcnt.  Sub  specie  novorum  instrumentorum  postea  reftr. 
torum  resjudicatas  restauran.exemplo  grave  est  j  L.  4,  aX  „• 

re  jtidt 

This  principle  that  the  things  judged  cmnot  be  re-ex- 
tmined  on  account  of  material  papers  recovered  Cnce  il  c 
iud-ment .  admitted,  in  the  civil  law,  of  an  exceptron  in  tl;* 
cafe  in  ^^  V.ch  the  judgment  had  been  rendered  m  a  doubt- 
frl  caufc,  for  the  decifion  of  which  the  judge  had  defem. 
the  fupplcmentary  oath  to'the  party  in  favor  of  vrhom  !.e 
rendered  it:  in  this  cafe  the  party  who  had  failed,  coul.l. 
on  account"5f  material  papers  fmce  difcovered,  be  receir.. 
to  conteft  the  judgment.    L.  SI,  ff.  de  jurejur. 

This  exception  to  the  principle  ought  not  to  apply  ir. 
our  law;  for  the  ordinance  of  1667,  tit.  35,  art.  34,  adir,:!- 
ti„r  the  party  againft  whom  the  judgment  has  been  render- 
ed,"to  feck  relief  againft  it  by  civil  petition,  on  account  « 
r^aterial  papers  fmce  difcovered,  only  in  the  cafe  in  wh.rV 
ii  (hould  appear  that  they  have  been  detained  by  the  aft  o: 
tV.c  ot>>er  party,  it  is  a  confequence  that  rt  cannot  be  ad- 
xiiiltcd  in  other  cafes. 

A  K  r  ic  tB    IV. 
J„  regard  to  ^hot  things  the  authorHj  of  the  thing  judged  cfplh'. 

40.  The  authority  of  the.  thixg  judged  applies  only  to 
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Vhat  was  tht  thjeSi  of  the  judgment.  Therefore  in  order 
that  the  partf  who  has  failed  in  the  fait  which  he  had 
brought  againft  met  may  be  prevented  from  maintaining; 
a  new  fuit  which  he  has  fince  brought  agatnil  me  by  the 
plea  rei  judicatay  arifing  from  t}ie  authority  of  the  thing 
judgedy  which  the  judgment  has  that  has  dtfcharged  me 
from  his  fuit,  it  is  neccffary  that  his  new  fuit  fhpuld  have 
the  fame  obje6l  which  the  fird  had  from  which  the  judg?* 
ment  has  difcharged  me. 

It  is  ncceffary,  for  this,  that  three  things  fhould  concuFf 
I.  it  is  neceffaiy  that  he  (hould  demand  the  fame  thing 
which  was  demanded  in  the  firil  fuit  from  which  I  am  dif- 
charged ;  II.  it  is  necelTary  that  in  the  new  fuit  he 
ihould  demand  this  thing  for  the  fame  caufe  for  which  he 
hud  demanded  it  in  the  iirfl :  II L  it  is  necelTary  that  he 
fliould  demand  it  in  the  fame  capacity,  and  againft  me  in 
the  fame  capacity  as  in  the  firll. 

^um  qudtrttvLr  hxc  exceptio  (ret  judicata)  noceat  necncy 
inspicicndum  est  an  idem  corpus  5iV,  quant itas  eadenty  idem  jus  ; 
Vf  an  eaderrt  causa  pet endi^  k^eadem  conditio  personarum  ;  qu^ 
m.iomniaconcurrantj  alia  res  est;  L.  i2  ;  L.  13 ;  L.  U,  if. 
de  except,  rei  jud. 

Finally,  when  thefe  three  things  concur,  in  order  that 
the  exception  rei  judicata^  may  be  allowed,  it  is  not  ma- 
terial whether  it  be  eodem  an  diverso  genere  judicii^  that  the 
qucHion  determined  by  the  judgment  is  renewed. 

V   T. 
What  is  required  in  the  first  place^  ut  fit  eadem  res. 

4».  This  principle,  that,  in  order  that  the  exceptiotv 
rfi  judicata  may  be  allowed,  it  is  neceffary  that  the  thing 
demanded  be  the' fame  thing  which  was  demanded  in 
the  firft  fuit  from  which  a  difcliarge  has  been  had,  ought 
not  to  be  underftood  too  literally.  Idem  corpus  in  hae  excep- 
"iione  non  uticjue  omni  pristine  qualitaie  servata,  nulla  adject ione^ 
iimimitioncve  facta^  sed  pinguius  pro  communi  utilHate  accipi- 
^urs  L.  U,  V.  Idem  corpus^  0".  de  t^cept^  riijud. 
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Fot"  example.  AUkough  the  herd  which  I  demand  d 
Jrou  to-day  be  not  compoled  of  the  fame  number  of  which  it 
was  compofed  at  the  time  of  the  firil  fuic  which  I  brought^ 
and  from^  which  the  judgment  has  difcbarged  you  ;  I  am, 
not  the  kis,  prefumed  to  demand  the  ftime  thing,  and  con- 
fequcully  am  Hot  receivable.  Si  petiero  grcgtm  ('^  ^iet-us  fa- 
€roJy  t5*  vcl  aucto  vel  jHtnuto  numcro  gregis^  iterum  -evn.diJn 
£regcm  petam^  ^slabit  mi/u  exc<ptioi  L*  31,  ^.  1.  fT.  ^*  ^« 

42.  1  am  likewifc  prefumed  to  demand  the  fame  thin? 
when  I  demand  fome  thing  which  makes  a  part  of  it.    Sii 

i^  si  sped  ale  corpus  vx  grtgcpetam,  si  adfuit  *n  €0  grr^e^  pcit 
obstaturam  exceptimicm  ;    d.  L.  31,  ^  U 

This  is  fhewn  by  Ulpian.  Si  qui s^  quvm  totum  .fetfsrrt, 
partem  petat^  exceptio  rei  judicata  nocct ;  nam  pars  in  teioest; 
'Cadem  enim  res  accipiiur^  tf  si  pars  petaiur  ejus  quod  totun 
^titum  4st ;  ficC  i'ltirest  utrum  in  carport!  hoc  qtueraturj  en  « 
quantitatCy  vel  in  jure  ;  L.   7,  ff.  dt  except m  riijudm  \ 

43.  I  amxalfo  prefumed  to  demand  the    fame    thir:^ 
■>vlvich  I  h^ve  demaTided  in  my  firft  fuit  from  which  ih^ 
judgment  has  given  a  difcliarge,    when  I  dtmand  a  ihh)^ 
which  has  procof  Jed  from  it,  and  which  did  not  belonj^to  j 
me,  or  was  not  (Juc   except  in   the  manner  in  which  that  j 
from  which    it  proceeded,  and  vhich   I  demanded  in  rir  I 
firfl  fuit,  had  belonged  to  me  or  had  been  due  to  itie.  , 

For  example.  If,  in  our  colonies,  I  had  fued  you  fortVc  | 
ne^-ro  wench  Catharine,  which  I  claimed  to  have  bong' :  | 
of  you  and  for  which  1  paid  the  price  ;  and  not  having  btc?  | 
able  to  prove  this  pretended  piirchafc,  a  difcharge  was  give  i 
from  hVy  tlcmaiul  by  a  jud|.jment  in  the  laft  vefort ;   I  fiiill  \ 
not  be  admitted  to  tiemtmd  of  you,  upon  the  fame  rounds-  ' 
tion,  the  child  which  (he  has  afterwards  h\id:   .for  as   this 
child  cannot  be  due  to  me   otherwifc  than  as  the   mother 
was  due  to  me,  this  would  renew  the  queftion  which  w^ 
determined  by  the  judgement.  Si  ancillam  peiii*ro  (u<id  Is*  zk^ 
tus  faero)y  Isf  post  iit%:m  contestatam  concepetit  *S  ptperity  ma 
J)artum  ejus  petam^  utrum  idem  petcrc  videor  ?  Et  qtiidem  tie 
uefiniri  potest  f    tot  its  eifmdcifi   mm  cgi  quoties  apud  judU^t;^ 
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po.iferhr^Hi  ilguaritur  quod  apud  prior  em  quayinim  fst  ;  in  his 

i^'ttur/cre  omhiius  exccptio  (ret  judicata  J  noC€t  ;  d»  L«  7,  §-  I. 

« 

44.  For  the  fame  rcafon,  if  i  have  faited  hi  my  demand 

for  a  princi[tal  fam,  I  ofi^ht  not  to  be  admitted  to  demand 
the  interell  of  this  fum  ;  foi*  this  intercft  cannot  be  doe 
me,  if  the  principal  fum  is  not; 

It  is  not  the  ranrtc  in  tlie  InVcVfe  cafe^  althor.j^h  I  have 
'failed  ii^  my  fuit  for  the  intcrcflof  a  fnnl,  I  am  n6t  tlie  TeTs 
rcceivabl'j  to  demand  this  fiim  ;  for  it  does  n*>t  follou',  bc- 
caufc  the  intereft  is  nt>t  due,  that  th"^  principal  fum  is  nbt* 
Si  in  judlclo  actum  sit^  usuraque  soldt  fietrta  sinty  non  est  tc^ 
rcndumnt  njiijt  e:icep:i^  rdi  judicata';  L.  23,  fP.  d,  tit* 

45.  If  I  have  failed  iii  a  fuit  which  I  ha^-ti  brought  ajjaiiilt 
you  for  a  ri^ht  of  foot-way,  which  I  claim  to  have  over  yolir 
land,  and  I  bring  a  fiiit  a^ainil  you  for  a  riq;ht  of  way  wi*li 
beads  of  burden,  which  1  claim  to  have  over  the  fame  larttl, 
ought  I  to  be  prefumed  to  demand  the  fame  thing  v.hich  I 
demanded  in  my  firfl  ftiit,  in  which  I  failed,  aiid  may  you 
therefore  oppoR*  to  me  the  plea  rci  judicaia  ? 

The  realoii  to  doubt  for  the  afiirmative,  is  that  \hc 
Vig'it  which  I  now  demand,  appears  t6  include  that  v»'hich 
1  have  dcuicmded  in  my  firft  fuit  and  in  which  I  failed  ; 
fjn<:c  whoever  has  a  ri:>rht  t)f  way  with  beads  of  burden  has 
talfo  the  nght  of  fdot-way,  and,  it  having*  been  jud'j-ed  that: 
I  had  not  the  right  of  foot AVay,  it  follows,  a  fortiori^  ihat  I 
have  not  th  it  for  bealln  of  burden.  The  ixafo:i  to  decide, 
on  the  contrary,  that  ihsie  is  no  ground  for  tliu  cxceptioj. 
rtijadicalay  is  that  as  thefe  rijjihts  of  way  are  different  kinds 
of  rijjfhts,  the  demand,  which  ha;*  for  its  object  one  of  theie 
kinds  of  ri^hisj  has  a  diiTerent  objecl  from  that  of  the  de- 
mand which  is  for  another  kind  ;  one  cannot  then  fay  that 
I  demand  the  fame  thinij  which  I  have  already  demanded 
iiorconfequeutjy  oppofj  to.  mu  tlie  plea  rei  judicata.  As  to 
^vhat  is  faid  a^^ainll  it,  that  as  il  has  been  judged  that  I 
h  ad  not  t  li  e  r  i  g  h  t  o  i'  f oo  t  -  w  ay ,  i  t  h  us  b  e  en  j  u  d  ge  d,  a  fort  tor  if 
tliat  I  had  nut  the  ri;;ht  of  v/ay,wilh  bealls  of  bi^i'dei^  I 

Vol.  IX.  1^  o 


«»  A   TREATISE   ok 

innfvv'er  that  it  lias  be^  judged  that  I  had  not  the  right  ct 
'foot- way,  nor,  0  fortiori^  for  bcaAs  of  burden,  on  my 
claim  for  the  mere  right  of  foot- way,  which  it  has  bees 
judged  docs  not  belong  to  me.  But  bccanfc  I  have  not  th« 
fimple  right  of  Toot^way,  it  does  not  follow  that  I  may  not 
have  another  Hght  of  way  with  beads  of  burden,  which  rti 
not  in  qucftion  at  the  time  of  tiiy  firil  fait  and  which  1  na 
tlcmand.  Thia  is  decided  by  Ulpian  :  Si  quis  iter  pe\k-i\, 
deinde  actum  pciaty  puto  fortius  defniJendum  aiiad  vid.ri  fii 
fetitunty  aHud  nunc^  C5*  idcj  exc^jiijncn  rei  judicata  cemrc, 
L.  11,  V  ^)  ^*  ^'  ^'^• 

Wc  mail  d^crd^  othferwrf^  when  ihe  right  of  way  wh.  f 
I  deniand,  is  of  th«  fame  kind  which  1  had  claimed  in  ru< 
lirll  fuit  from  which  a  difchar^e  has  been  given,  althou!»!s 
I  claim  it  more  confide  rable  than  i  did  the  A*  AfricoQu 
adduces  this  example :  Egi  tecum  jus  mifti  esse  €des  mm  ^'. 
que  ad  decern  pedes  a-tius  tollere  s  post  agj  jus  mihi  cue  u$i^ 
ad  viginti  pedes  ali'ms  tollere  ;  except  io  ret  judicata  proaJiki) 
obstabit :  seJ  ksf  si  rurius  itu  a^am  jus  mihi  esse  ad  alios  dtut 
fedes  tollercj  obstubit  excepiio ;  quum  alieer  superior  pars  jm 
haberi  non pos^ity  quam  si  w/erior  quoque  ^jure  habeatUTi  L 
«6,  ff,  tfc  tit. 

\.  i  I. 

Wlmt  is  reared  in  the  second  placcj  ut  Tit  eadelai  c&ti& 

petend'n 

it.  In  order  that  there  rtiay  be  ground  for  the  exct> 
tlon  rei  Judicata^  it  docs  not  fuflice  that  the  thing  whici 
you  dcAiand  of  me  fhould  be  the  fin:e  which  you  have  ij 
mandcd  of  me  lA  your  firft  fuit  from  which  I  have  been  i^:i^ 
charged;  it  is  neceffary  that  you  fhould  demand  itforik 
ftimc  caufc  for  which  you  had  lie  fort  demanded  it :  ot:j^ 
ta  sit  cade  m  causupttrndr^ 

There  is  ih  this  refpcA  a  difference  to  be  obfcmdb^ 
Iwcen  pcrfonal  a£lions  and  a6\ions  real.  Although  1  k-^ 
failed  in  a  pciibnal  a^lon  by  which  I  demanded  of  p'J 
thing  which  I  claimed  to  be  'due  me  on  a  certain  grouE 
Df  obligation,   this  docs  net  exclude  me  from  deniaiKliiij 
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^Tyoa  the  fame  thing,  which  I  claim  to  be  due  mc,  on  an«^ 
Qther  ground  of  obligation. 

Ftagc.  I.kaTe  made  with  you  a  bargaint  by  which  we. 
agreed  that  for.a  certain  work  which  I  was  to  do  for  you, 
aad  which  I  have  fince  done,  yop  fhould  give  me  the  fnm 
%rtvo  hundred  livreSf  or  your  horfe,  at  my  choiqe.  After- 
wards you  fold  me  your  hqrfe  for  a  certain  price.  I  brought 
againft  you  the  a6tioa  ^*  ^^^Oy  that  you  might  be  Qondemn* 
cd  to  deliver  me  the  horfe ;  and,  not  being  able  to  prove 
the  (ale  which  you  made  to  me,  a  judgment  in  the  iaft  re- 
fort  has  been  rendered  againfl  nie.  This  does  not  exclude 
©c  from  den[%anding.of  you  the  fame  horfe  by  the  aQion 
P^tscriptis  verbis^  which  arifca  from  the  bargain  which  we 
?iide  for.  the  woi:k  I  have  fincq  dona  for  you. 

On  the  contrary,  in  a6\ions  real,  if  I  have  claimed  a 
^trUttPi thing  which.yoivhad  in  poirLfiion  a:. d- which  I  claim- 
ed as  belonging  to  me^the  judgment  which  has  been  given 
*gainft  me»  excludes  me  from  bringing  aj^ainfl  you  a  new 
fttit  to  contcfl  with  yoi^  again  the  properly  of  this  thing, 
^though  I  Ihould  pretend  to  prove  that  it  belonged  to  me 
oa  another  ground  than^thit  wliiclvl  oIFered  at  the  time  of 
^e  firtt  fuit  in  which  I  failed.. 

The  reafon  of  the  dilTerence.is,  tliat  the  fame  tiling 
may  be  due  on  feveral  different  grounds  of  oblicraiion,  and 
1  Have  as  many  different  claims  for  this  thing  and  as  many 
different  aclions  againfl  my  debtor,  a^  there  aji-©  diift  rent 
grounds  of  obligation  fiom^ which  they  arifci^  which  diffc^r.- 
cnt  aftions.  in  elude  as^ra^iny  differ^^nt  queflL^ins.  The  judg- 
ment againil  nje  in  one  of  thtfe  aSlions,  has  determined* 
nothing  upon  tk^  other  aclions  which  I  may  have  and  the 
queftions  they  may  include  ;  and  it  cannot  confequenily  ex- 
c)ude  me  from  br>nQ;ing  them. 

The  judgment  in  the  a6\ioii  ex  empt^y  which  I  brought: 
*gainll  you,  in  which  it  was  judged  that  you  did  not  owe 
^^  on  the  contra6l  of  fale  the  thing  which  I  demanded  of 
yooj  has  not  determined  that  you  do  not  owe  it  to  mc  on 
VVJlhftr  cQntj^a,^  and  does  not  therefore  exclude  me  froia^ 
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demandm^  it  of  you  m  anotlicr  a6lion  which  arifes  fron 
this  other  contract. 

It  is  not  the  fame  with  ifcgard  to  the  tight  of  prepcrtr. 
If  one  may  have  different  chiims  for  the  fame  tiling,  be 
cannot)  on  the  contrary,  have  more  thun  one  and  the  lame 
right  oi  property  tu  the  fume  thing:  therefore  vhen,  b> 
a  judgment  which  has  been  brought  agai^ii  mc  in  a  fuit  fcr 
a  certain  thing,  it  has  been  judged  that  the  property  oi 
this  thing  did  not  belong  to  me,  1  can  no  louger  have  other 
actions  againll  you  to  recover  this  property :  it  would  be.o 
renew  the  lame  queflion  which  has  been  determined  br ::.; 
judgment ;  for  this  queflion  was  fmgly  whether  tke  ihli.: 
belonged  to  me  or  not*  It  is  of  no  confequence  that  I  hm 
omitted  to  oOer  any  pi*oof  by  which  1  could  eflablifhi., 
|igl>t  of  proj)erty;  it  fu.fi&ces  that  1  had  it  iu  mypowtrio 
offer  it. 

This  is  (hewn  by  Paul :  AciJonc$  hi  personam  ch  ccUf^* 
ins  in  rem  in  hac  diff^srant^  qiiod  cum  eadsm  res  -ab  eadim  ^-^ 
4^'heafiir^  singidas  obligatipnes  singula  caasa  seqnuntur^  jiti  l. 
earum  aiterius  petitione  vitiaiur :  at  quum  in  rem  cgo^  non  (:> 
pressa  causa  ex  qiia  rem  meam  esse  dico^  omnes  cifus£  una  f.v. 
$ione  apprfhertdttntur  neque  enim  ampltus  gucm  seijtcl  res  mta  j.. 
pores\^  satius  i^ul^m  deberi  potest ;  L«  14,  ^.  2,  ff.  de  nc.r. 

M^ 

Hence  this  rule  of  law,  Kon  ut  ex  plurihus  causis  L.  \ 
i:obis  idem  potest^  if  a  ex  plurihus  caus'ts  idem  po^sit  nostrum  a::^^ 
,  JU.  1 59,  ff.  de  R*% 

4T.  Wha\  we  have  juft  faid  in  regard  to  the  aftionrq 
applies  only  when  it  has  been  brought  in  a  general  maarJ 
and  without  reftriclion  ;  but  as  to  the  fuit  which  I  brouj^l'l 
}f  I  have  reftrielcd  it  to  a  certain  ground  whereon  I  cla  j 
to  be  the  proprietor  of  the  thing,  the  judgment  by  whica 
has  been  judged  that  I  was  not  entitled  on  this  ^rot:; 
would  not  exclude  mc  from  claiming  the  fame  thint; 
;inother  ground  on  which  I  pretend  to  be  able  lo,  cflabL 
(hat  it  does  belong  to  mc. 

for  example.   If  being  the  pcrfon  whom  the  l^w  d\ 
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^  the  fiicceffion  of  my  inteftate  relation,  I  have  oppofed 
his  will  as  forged  or  inoflicious,  and  thereupon  rlainied  the 
inheridance  againft  the  le;^atte  who  was  in  polTcfliony  al- 
though I  have  failed  in  the  charge  of  its  being  foi  j;ed  op 
jnolRcious,  this  will  not  exclude  me  from  b/mglng  a  ne^ 
fuit  for  the  inheritance  on  other  grounds  :  Ltsi  quastonis 
Situius  prior  inofficiosi  :estamenti  causam  habjuisst^^  judicata 
rci pra^riptio  non'obitaret  eamdem  hareditatem  ex  alia  causes 
viiid'canii i  L»  3)  Cod.dc pC'tU.  htred.  Add*  L.  4T)  fif*  de petite 
h^red.^ 

48.  However  general  ^e  firfl  demand  for  the  thhfig 
may  have  beer\,  the  judgment  which  has  difiiiiiTed  the  fuit 
docs  not  exclude  me  from,  making  a  ne\v  demand  when  X 
pretend  to  havc,becon\e  the  pro;)rietorof  it  by  a  title  whiclv. 
has  accrued  lince  the  judgment ;  (or  this  jiuJ ;;-nnnt,  in  dc^ 
termining  that  i  vfas  not  then  the  proprieti>r  of  this  thing, 
does  not  eiUblvfh  thj\t  I  l\ave  not  being  able  to  'icqnire  the 
property  of  it  fmce*  The  quellion  w^ich  mull  make  the 
objedl  of  the  new  demand,  which  is  whether  the  title  fallen 
l^nce  the  judgment  has  not  given  m*i  the  property  of  this 
thingi  is  a  quelVion  ditferent  from  that  which  made  the  ob- 
je6\  of  the  firll ;  for  it  is  a  principle  that  the  plea  rci  judu 
cai£  can  only  apply  when  the  fame  qucdion  is  renewed 
which  has  been  determined  bv  the  judgipent  rendered  on 
^he  hrll  demand*^ 

5.  1 1 L 

Of  the  third  rtquisiifiy  ut  fit  eadcm  conditio  perfonanim. 
49.  The  third  thing  requifite  for  the  exception  rei  jii* 
ikatay  is  that  he  who  demands  fron^  me  the  fame  thing 
which  he  had  already  demanded  i^  n  former  fuit  which 
the  judgment  has  difmilfcd,  faould  make  this  new  demand 
•againd  me  in  the  fame  capacity  in  which  he  proceeded  on 
the  other  demand.  For  example.  If  in  my  capacity  of  tu- 
tor of  a  minor,  I  have  demanded  of  you  a  certain  thing, 
the  judgment  which  has  difcharged  you  therefrom,  does 
not  exjclude  me  from  demanding  of  you  in  ray  own  nam^ 

th^  faille  things  and  «#ff  ^€rsa:  for  wh.n  I  was  a  party  to 
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the  firfl  fuit  la  Ihp  capacity  of  tutor,  I  was  not  properly'^ 
party,  it  was  my  minor  who  was  a  party  by  my  intcrpori- 
tion.  The  new  fuit  which  I  bring  in  my  own  name  is  not' 
then  between  th^  famp  parties  and  it  cannot  confcquently 
be  excluded  by  the  authority  of  the  thing- judged  in  the  for- 
mer fuit ;  for  thi%.  authority  cannot  apply  except  between 
.  the  fame  parties  between  whom  the  judgment  was  render- 
ed, as  we  IhaU  fee  in  the  following  ui^icle. 

■  ^,  IV. 

ThiU  it  it  not  material  nhether  it  be  eoden^an  diverfo  genere 

judicii. 

SO.  Ppovidcd  the  three  things  which, we  have  eltplain- 
ed  in  the  preceding  paragraphs  concur,  it  is  not  material 
for  the  exception  rci  judica^jt^  that  the  queftioq  dete.rmincd 
by  a  judgment  whiclx  has  the  authority  of  the  thing  judged, 
fhould  be  renewed  eodem  an  dher^o  genere  judkiL  Gencrali', 
tcr^  1.7  Jultjnus  dej\nit^  CT^ceptio  ret  judicaie  o/fstai^  queii<t 
inter  easdem  personas  eadem  quastio  revocaiurf  ^  alio  gener^ 
judkafa;   L.  7,  ).  4,  ff.  rf^  except,  ret  judje. 

Several  examples  of  this  principle  may  l^e  adduced* 
r^n^e.  You  li*ve  brouglU  againft  me  the  adlion  quanto  «/- 
iiorisy  that  I  might  be  condemned  to  make  an  abatement 
in  the  p.  ice  of  a  certain  horfe  which  I  have  fold  you,,  pre- 
tending that  the  horfe  has  a  certain  defeft  againft  which  I 
warranted  ;  it  was  determined  that  the  l>orfe  had  not  this 
eiQ.{<^^)  or  that  it  was  a  defcd  which  I  did  not  warrant 
iic;ain{l,  and  I  was  difcharged  from  your  demand.  If  af- 
tcnvards  you  fliould  bring  againft  me  the  aOion  rfdhihitc^ 
i  ia,  oil  rxcount  of  the  fame  horf^  and  the  fame  defedt,  that 
I  rr!i-i.t  be  c(.ndemned  to  take  it  back,  I  may  oppofc  to  you 
t!ie  pl-a  rn'ji'iicata,  which  arifea  frpm  the  judgment  dif- 
cliar^>;mr;  me  from  your  demand;  although  tin?  new  ac 
lion  which  you  bring  againft  ijac  fhould  be  another  kind  of 
a<- ;ion  and  you  pray  different  relief.  The  three  things  re- 
q v.ir.ic  for  this  exception  concur.  It  is  tht^  lame  horfe  which 
V.  IS  the  ohie^  of  your  firft  aaion,  ia  which  the  judgment 
•i^^a3  rendered,  that  mak.es.  the  objea  of.  this  j   it  is  codes;. 
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^Hs-;  ft  IB  a\(b  0AdeM  causa  petendij  for  the  quefllon  in  this 
He^  a£tion  isy  as  \ipon  the  firft,  whether  I  have  varrbni- 
ed  agalnil  th^  dlefeA  you  complain  of;  and  this  qri'^H'on 
is  renewed  inter  easdem persanaSf  which  fuffi'ces  for  the  e:*- 

'ception  16  apj^ly^  Th6  dlf{eren<ie  of  the  a6lioi)  and  volicf 
fought  docs  not  prevent  this  new  action  from  having  the  fd^ne 

>obje6t  as  the  firflf  and  being  therefore  ^aJcm  res:  Cumquis 

Xictionem  mutat  ^  cxperitur^  diimmodo  de  eddem  re  experiaturf 
etsi  diverso  gthere  actionis  quam  instituitj    videtur  dc  eadeni 

V^  ajere  i   L>  5^  fi^«  dk  titi, 

•Jietweeft  what  persons  tht  authority  ofihe\h\nrr  judged  applies^ 

51.  The  authority  oiXht  ilun^  judged  applies  only  be- 
tween the  fame  parties  between  whom  the  judgment  has 
^eeii  rendered ;  it  g'jVes  no  right  either  to  or  againfl  third 
perfons :  Res  inter  alioi  judicata  neque  emoiumentum  afferre  hls 
qui  judtcio  nOH  ittter/jerunt,  neque  prajudicium  soient  Irrogare  j 
Li.  2,  Cjd*  qu3>»  res  jud.  non  noc» 

Skpe  const  it  uium  est  res  inter  alios  judlcdtas  aliis  nonpraju* 
dicare  ;  L*  63,  dr  re  jud* 

In  applying  this  principle  it  is  necefTary  to  examine^ 
firil,  in  regard  to  what  pcrfons  the  things  judged  is  pre- 
funied  to  be  judged  between  the  fame  parties,  fo  that  if 
miy  havd  the  force  6t  law  bet;veen  them;  aiul  in  rdpfardto 
\rhat  perfoils  on  the  contrary  the  thing  judged  is  prefumed 
to  be  res  inter  alios  judicata,  from  which  no  fight  can  ai*ifc| 
ielther  in  their  favor  or  Ajjainft  them. 

5 "2,  The  thin^  is  prefumed  to  be  jude^ed  between  the 
fame  parties,  not  only  in  regard  to  pcrfons  who  have  beeil 
parties  by  thcmfelves,  but  in  regard  to  thofa  W\\b  have  been 
parties  by  their  tutors,  cufators  or  other  lawful  admini (Ira- 
tors,  who  have  a  capacity  to  bring  and  defend  their  a6tions« 

£Qr  e^Lample.  If  the  tutor  of  a  minor,  in  his  capacity 
of  tutors  has  brought  a  fuit  agaihfl  me  in  which  judgment 
Was  given  in  my  favor,  and  this  minor  coming  of  agei 
bi*ought  afuitagainil  me  for  the  fame  demand,  I  may  taufe 
hiiu  to  be  declared  not  receivable)  by  the  ^It^rsi  judicata f 
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for  tho  judgment  rendered  againft  the  tutot  is  repbtei  *i 
be  rendered  a^ainfl  the  minor  who  was  the  true  party  bf 
the  iaterpofition  of  his  tutor. 

For  the  lame  reafon,  if  th^  hardens  of  a  certain  parlfi 
in  their  capacity  of  wanfei^s,  have  brought  againftme  alVit 
In  which  judgment  was  i^iven  in  my  favor,  and  their  fuc- 
celTors  bring  a  ncvv  acUon  for  thu  Vame  demand  a^^ainftmc, 
I  may  caufe  them  tb  be  declared  not  retieivable,  by  the  plei 
rti  judicat^y  for  it  was  the  paiilh  that  was  party  to  the  fait 
in  which  jud;jment  was  given  in  my  favor,  and  it  cannol  be 
therefore  that,  by  the  interpolition  of  the  new  wardens,  a 
fuit  may  be  brought  againft  me  for  the  fame  demand,  whitb 
was  determined  by  a  judgment  in  which  'thtv  were  pariy 
by  the  interpofition  of  their  predeceflTors. 

53*  The  fuccelTors  of  parties  are  pre  fumed  to  be  the 
fame  parties  with  the  pcrfons  to  whom  they  have  fuccecd- 
ed ;  therefore  the  thing  judged  is,  in  regard  to  them,  re-  ^ 
puted  to  be  between  the  t*ame  parties,  and  confequeotly  has 
in  their  favor  or  againd  them  the  fame  authority  of  thc/A/K^ 
Judged  which  it  would  have  had  for  or  agatud  the  party  to 
whom  they  have  fuccecded. 

For  example.  The  judgment  which  has  difcharged  nt 
irom  your  demand,  gives  to  my  heirs  as  well  as  to  me  ilic 
plea  rei  judicatdt  aguinfl  your  heirs  as  well  aS  againft  you,  if 
Ihey  fhould  brin^  a  fuit  for  tht*  Time  demand. 

S4.  This  cannot  be  floubtful  in  regard  to  the  Heirs  and 
other  genLM'al  f.icccriovs  who  are  harcduin  hco;  In  au>i.s 
real,  he  who  has  fucceeded,  althorgli  in  regard  to  a  I'ij^iC 
claim,  to  one  oftha  parlitis,  for  the  thing  which  was  \U 
object  of  a  fuit,  is  alio  prefunied  to  be  the  fame  party.  Ti-r 
example*  When  you  have  brought  a  fuit  for  a  cerluiu 
cflate  againft  Peter,  tlic  judgment  which  has  been  given  in 
favor  of  Peter,  will  give  to  hivn  who  has  fincc  purchafid 
this  edate  from  P^'er,  ih^  ])tea  ret  Judicata  aguirill  a  ns^v 
fuit  for  this  eftate,  if  broui^ht  againfl  this  pi.rcnufcr;  be* 
caufe  in  regard  to  thi-s  he  is  fircfu?ned  to  be  ihc  fame  pdriy 
with  Peter  to  whom  he  has  fucceeded.     L,  }1,  }.  3,  fi,  <« 

€9iC*Jud* 
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For  the  fame  reafon,  if  I  had  brought  a  fuit  «i;:\jnil 
the  proprietor  of  a  neighbouring  eftate  to  make  him  defiroy 
a  work  by  which  I  pretended  that  he  had  fcnt  the  waters  of 
his  land  upon  mine,  and,  fince  the  judijmcnt  rendered  upon 
this  fuit,  he  has  fold  his  eftate  or  I  mine,  the  jiidf;mert 
rendered  between  us  will  give  to  the  purchafcr  tlie  pica  tti 
judicatiXf  if  a  new  fuit  (Jh  account  of  ihis  Mcih  is  brought 
againft  him  ;  or  t,  ill  give  this  pica  ajjuinll  him,  if  he  bi  ii.j^i 
'a  new  fuit ;  de  Leg,  ^.  9» 

55.  The  laws  cited  are  m  the  cafe  of  a  purclvafer  j  it 
cannot  be  doubtful  in  regard  to  a  purchafer  that  when  ane\r 
fuit  is  brought  ap^ainft  him  there  is  ground  for  the  plea  rei 
judicata^  which  the  fcUcr  coiiid  have  pleaded ;  for  this  ac- 
tion will  ufrc6l  the  fuller  v/ho  is  bound  to  warrant  and  defend 
the  purchafcr. 

Although  this  action  ceafes  in  rec^ard  to  the  fuccelTor* 
"by  a  lucrative  title  without  warranty,  we\  muft  decide  how- 
ever that  they  ouf-ht  to  be  reputed  to  he  the  fame  party 
with  him  to  whom  they  have  fuccccded  irt  the  eftate  which 
vas  the  obje6\  of  the  judf^ment,  and  that  thty  may,  like 
him,  oppofe  to  the  party  a^;ainfl  whom  this  juch^raent  has 
been  rendered,  the  authority  of  the  thing  jud;<ed  which  re- 
fults  therefrom.  For  example.  If  I  have  procured  again (l 
you  a  judp^ment  that  my  ellate  did  not  belong  to  you,  or 
that  it  was  not  fabjecl  to  a  certain  right  of  way  to  which 
you  pretended  it  '.vas  fubjeJl,  and  you  fhould  bring  a^^ainfl 
him  to  whom  I  have  fince  piilfed  this  eft/.:te  by  gift,  a  new 
fuit,  either  to  recover  ix  or  lo  i\ib?i!Jlit  to  the  fame  rij'ht  <»f 
t^'ay,  the  donee,  as  being  in  my  rij;ht,  may  o;5poie  to  you 
the  plea  rel  judical sc. 

Why  ?  For  this  reafon.  When  we  make  any  aj^rcc- 
mcnt  in  regard  to  a  thing  which  belongs  to  us,  we  urc  pre^ 
fumed  to  ftipulatc  as  well  for  all  thofe  who  fuccccd  to  us 
for  this  thing,  who  are  comprifcd  under  the  term  assigns^ 
lis  for  ourfelves ;  and  confequently  the  righc  which  rcfult-i 
from  this  agreement  paflcs  to  all  our  faid  fiicceftbrs  or 
afiigns,  as  we  have  leen  supra  in  the  beginuinj;  of  this  trca^ 

Vol.  ^.  oo  ' 


t9«  A  TREATISrE  bit 

tifc,  n.  67 y  62«  As,  when  we  have  a  fuit  atUw  in  r«g;af*d  to 
a  certain  thino;  which  belongs  to  u»,  wc  are  prcfumed  H> 
act  as  well  for  all  our  a  a^^iis  and  lucceirors  to  this  thiiifc, 
as  for  oiirfclves ;  and  the  riijht  which  refuUs  from  the  judj;- 
mcnt  which  is  rendered  in  this  fait,  muilpafs  to  kll  our 
fucccfTors  and  afTtgns* 

56*  In  the  fame  manner  as  the  fuccciror  may  plead  the 
j  idgrtient  which  has  been  rendered  in  favor  of  his  prcde- 
celVor,  as  we  have  juft  feen,  fo,  vtce  verfa^  may  the  j\i<iLr- 
tncnt  rendered  aj^ainft  *the  ^^rcdecelFor  be  pleaded 'ai^ainil 
Ihc  fucoeiror;  provided  however  that  he  has  fucceeded  lu 
his  prcdrcc^ror  lince  the  fait  upon  which  the  judgment  was 
rendered  a<^ain«\  his  predcceflbr.  linj^t,  Peter  has  hroit^ht 
Hc^inft  you  ?t  Cttit  for  a  ccrtain'cflitc,  in  which  jadgmti.t 
was  j»;iven  in  your  favor.  Peter  afterwards  itiortgages  t6 
me*  this  ^flatc.  If  l  bring  an  action  agahifl  you  to  compel 
you  to  give  up  the  eftate,  and  1  offer  to  prove  that  Fcicr, 
my  debtor,  was  the  propriet^ir  of  it,  and  has  validly  raort- 
|!;'it^^d  the  fame  tome,  you  may  oppofe  to  me  the  excepMon 
rei  judicjt^,  refulting  from  the  jadjcment  which  you  ha^e 
f)btained  afi;ain(l  Peter,  my  predecelTor,  which,  in  difcharg- 
ini^  you  from  his  demand,  has  determined  that  it  did  not 
belong  to  him,  andconfcqUwCitly  that  he  could  Hot  tnortga^* 
ti  to  mc* 

It  would  bo  otherwife  if  Peter  had  moHgagred  thetf- 
tate  before  the  f  iit  which  he  had  aj^ainft;  you.  You  could 
not  in  tills  cafe  opnofc  to  me  the  judy^ment  which  you  bad 
obtained  a{3;ainfl  him  ;  for  this  judjrmcnt  by  which  it  has 
been  determined  that  Peter  was  notthenthe  proprietor  of  tl\« 
rflate,  docs  not  decide  that  he  could  not  have  been  fo  before 
>ie  morti^aj^ed  it  to  m6  ;  and  on  my  proving  that  he  was 
proprietor  of  it  then^  my  a6^ion  may  be  maintained  againd 
you,  aUhout2;h  he  afterwards  ceafed  to  be  the  proprietor, 
and  was  not  at  the  time  of  the  fuit  between  you  and  him; 
L.  1 1,  §•  1^>  ft»  de  except,  ret  jud*;    L.  3,  ff.  de  pi^n.  iff  hjp. 

57 •  Although  a  judgment  is  prefumed  to  have  been 
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ytndered  for  or  againd  the  fuccelTiory  when  it  was  for  or> 
i^aind  his  predecelTory   the  fame  cannot  be  faid  vice-versa. 

Therefore  neither  the  jndj^ment  rendered  for  or  againil 
the  fuccelfop  nor  the  plea  rW  judicata  which  refults  there-* 
froniy  can  be  pleckdedby  or  againii  his  predeceifor.  Juluinus 
scribit  except ionem  ret  judicata  persona  autoris  ad  tmptorem 
transire  solere  ;  retro  autcm  ab,  emjiore  ad  aut^rem  reyirtf  non 
debere  ;    L.  9,  §.  2,  ff«  c/tf  except,  ret  jud. 

He  adduces  this  example  :  Si  hgreditariam  rem  vendr- 
d:rh^  ego  eamdem  ab  emptjre petiero  l!f  vicero ;  petenti  tibi  non 
epponam  exceptionem*  At  si  ea  res  judicata  non  siT.inter 
me  ist  ^um  cut  vendidisti  ;  d,  }.  item  si  vietus  futro^  tu  advert 
JUS  me  except iqnem  non  habebis  ;    L.  10* 

5 8,  We  have  cflablifhed  that  a  judt^ment  was,  in  re- 
fjard  to  any  one,  prefumecl  to  be  rendered  between  the 
fame  parties,  whether  he  had  been  a  party  himfelf  in  the 
luit  ill  which  t)ie  judgment  is  had,  or  his  predecelfor  had 
been  a  party  to  it*  On  the  contrary  in  regard  to  tliofe  wlio 
have  not  been  parties .  either  Ijy  themfeivesy  or. by  their 
prcdecefTorsy  this  judgment  is  inter  altos  judicata^  which, 
cannot  be  oppofed  to. them  by  the  party  in  favor  of  wUoiU 
it  has  been  rendered,  nor  by  them  to  the  party  againik 
whom  it  has  been  rendered*  This  ap^iUcs  although  the 
i|;ieilion  between  them  jstht;  fame  with  that  which  has  be.en 
determined  by  this  judgmcntt  although  it  is  decided  on. 
tiie  fame  grounds,  and  depends  even,  upon  the  fame  facl. 

This  will  appear  by  the  example  which  Paul  adduces* 
l^have  entruftcd  a  certain  fum  to  a  perlbn  who  lias  left  fe- 
veral  l>eirs.  Havinv!;  demanded  from  one  of  the  faid  heir* 
the  rcftitution  of  this  fum  for  the  part  for  which* fie  was 
bound,  the  judge  who  has  not  given  fufficient  attentioa 
to  the  proofs  upon  which  I  ellablifhed  this  depofit,  has  given 
judgment  foi*  the  defendant.  If  1  demand  from  the  otiier  • 
lieirs  the  reftitution  of  the  parts  of  this  fum  for  which  they 
are  bound,  they  cannot  oppofe  to  me  the  judgment  in  fa- 
\or^of  their  co  heir  ;  bccaufb  this  judgment  to  which  they 
were  not  parties  is,  in  regard  to  them>  res  inter  alios  judi-K, 
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catoy  which  cannot  give  them  any  right,  although  tiic  qtref- 
tion  is  liie  lame  with  tl^at  which  has  Lecn  determned  again i\. 
nic  by  the  jud^incut  in  favor  oi*  their  co-heir,  aiid  it  ce- 
penJs  on  ihc  i\uuc  fac\,  wiiich  is  whether  1  really  en tru li- 
ed this  lum  to  ihc  decealcd,  and  v.  hclhcr  he  has  not  re- 
turned it  lo  nie.  St  cum  una  ha:n:de  (UiyJti  acium  sit^  to'.  en 
i^  cinn  cictcru  l.tvredibus  recie  i:getur  ;  tuc  tXctjjio  ret  jiu  r^r^ 
tis  proUcrit  i  turn  c'tsi  eadem  quaj/ia  in  omnibus  jucL cits  vtr- 
iit.tr^  tamcnpersonarum  m,t^itio  cum  quilnts  singulis  sua  voniiii 
agitury  atijm  at ^ue  aliam  rem  fucit :  L,  22,  ff.  de  txctpt. 
rdjud. 

1'lils  principle,  that  the  aiiAhority  of  the  thing  judged 
^loes  not  ap;)ly  in  regard  to  peifonbwho  have  not  been  par- 
ties and  who  are  not  the  lucccdbrs  of  one  of  the  parlies, 
3s  fupporled  by  another  principle  which  we  have  eftablif:.- 
cd  in  the  precedinsj  article>  that  tliC  authority  of  llie  tU.g 
judged  applies  only  in  regard  to  the  fanie  thing  on  which  the 
judgment  has  determined. 

For  example  in  the  inflance  above  adduced,  iTthc  judg-- 
xnenC  which  has  been  given  in  favor  of  one  of  the  heirs  oi 
Ike  debtor,  in  a  fnit  by  a  creditor  of  the  deceafed  for  the 
part  of  the  debt  for  which  it  was  pretended  he  was  l>ound, 
has  not  thq  authority  of  the  thing  judged  in  favor  of  the  other 
heir»  for  the  parts  for  which  it  is  pretended  they  are  bound ; 
it  is  not  merely  becaufe  it  is  res  infer  alios  judicata  ;  it  is 
alfo  becaufe  \yhat  is  claimed  from  them  is  not  the  fame 
thing  with  that  which  was  the  objc«Sl  of  the  judgment  ren- 
dered in  favor  of  their  co  heir:  for  tiie  paHs  of  the  debt 
which  are  claimed  from  them  are  indeed  parts  of  the  fame 
debt)  but  they  are  not  the  fame  part  of  this  debt  which  was 
claimed  from  their  co-heir.  The  judgment  rendered  in. 
favor  of  their  co-heir  hiva  delernvincd  only  upon  this  part, 
and  cannot  confequently  have  the  authority  of  the  thirg 
judgedy  in  regard  to  the  other  parts  which  are  clatrrted  from 
them.  This  is  the  meaning  of  the  law  above  cited*  Muiatij 
pcrsonarum  cum  quibus  singulis  suo  nomine  agitur^  aliam  atqu^ 
^//jw  rem  fuel t»^ 
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Likewife,  when  a  creditor  has  UTt  I^vcrul  heirs,  ^Iic 
gcb'or  in  whole  favor  judgment  has  been  »^iven  h\  the  ir.it 
Ijrought  by  one  of  the  heirs  for  his  part,  cannot  oppofo  tiiis 
judr^incnt  again (l  the  fuits  which  the  other  heirs  bring  for 
t.ieir  parts;  this  judgment  being  res  inter  a'.ips  judicatOf 
a.id  not  being  eadcm  res  \  for  thefe  parts  wliich  the  other 
heirs  claim,  although  parts  of  the  fam'^  dcot,  are  not  the 
Lime  part  with  that  which  was  the  object  and  fubjecl  of  the 
jud;jment.  ' 

59,  It  is  not  the  fame  when  the  thinn:  f^"^  ^^  fevcraj 
Jjcirs  or  other  perfom  joint-o^vncrs,  is  fnmeihin.^  indi- 
vifiuJcj  fuch  as  a  ripht  c;  wa^.  This  thing  not  being  fuf- 
ccptiblt:  of  parts,  carii  of  thrm  •*•  creditor  or  joiniowner 
of  tne  whole;  thcrcf<^re  t'»c  j'd;m-ni  lendv-red  in  ihe  fnit 
which  one  of  t'lem  his  b:^)M^!U  for  tl  's  t*  ing  had  for  ita 
objeol  the  fame  t  un.^*  winch  \  mh  tiie  obi  .:\  of  tb.ii  brought 
for  it  by  the  othjr> ;  it  is  tU'Liu  n-s.  \\\  ni.iy  alio  f.iy  that 
tliis  judgment  is  n-^t  i.ier  ,:Iios  j.-dtcma^  in  rigard  to  the 
other  creditors  or  joii!t-owi>cr;j»of  thib  thing;  for  the  in» 
div'itibility  of  their  rip^ht  \\iih  his  own,  cai.ics  ihem  to  be 
regarded  as  bemg  tlie  fdnie  p.irty  viiu  hinu  Thi'>  j.udg- 
rri:nt  has  tiien  in  regard  to  them  the  aulhority  of  the  thh^ 
judged :  when  it  has  been  rendered  in  favor  of  their  co- 
Quncr  or  co  creditor,  they  muy,  as  wtll  as  he?  oppofe  it 
to  thj  party  againll  whom  it  ha^  been  rendered,  and  if  it 
hd>  been  rendered  a^ainlt  I'm  ir  co  owner  or  co  creditor, 
it  miy  be  oi^pofed  to  them,    aj  it  ha>  been  to  1  im. 

Yit  if  the  judgment  had  been  ren  lei  edVy  collufion,  the 
I.iw  permits  them  to fencw  the  fnit.  'Si  d'  cjmmuni  servitute 
q lis  bene  quidem  debcri  intcndity  sr  !  ai,uo  mo.lo  li*em  perdidh 
cilpa  sua^  nan  est  te-juum  hoc  cceicris  damni  esce  ;  sed  si  per 
o'iusianen  csssit  litem^ahersa.'ny  C€fteris  dandam  esse  action' 
em  dj  dih ;  (which  is  to  fAV,  as  is  well  explained  in  the  / 
Commsnta'y,  replica' ionem  de  djio  contra  exceptionem  rei  ju*  ' 
dicatat)  ;    L.  19,  if.  si  serv,  vhid, 

60.  According  to  our  iifagcs,  the  judgment  rendercc/ 
againfl  one  of  feveral  creditors  or  joiiu-pwners  of  an  indj' 
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catoy  which  cannot  give  them  any  rl^ht,  although  tiie  qt!?f« 
lion  is  tiie  iaiue  with  that  wliicl)  has  Lecn  determned  again  11. 
Hie  by  tae  judjjmcut  in  favor  of  their  cQ-hcir,  and  it  oe- 
pcnJs  on  the  famj  faol,  which  is  whether  1  really  enlrult- 
cd  this  fu:n  to  ihc  deceafcd,  and  -viheihcr  he  has  not  i*c- 
turncd  it  to  nie.  Si  cum  uno  htcjcde  clcp'^ili  ucium  sity  tar.cn 
i^  Ciioi  CticUrL  iaedibusrecte  cgetur  ;  tuc  tXccj./io  rei  Jim  cut^ 
els  proderit  i  num  ctsi  eadeni  ^udntio  in  omnibus  judici is  t'cr- 
tit.iry  tamcn perso.tarum  m  ,t  Jjo  cum  quii)us  singulis  suo  nomine 
oritur y  aiiam  at^ue  cliam  rem  f^cit ;  L.  22,  Q,  dc  ixccj^t^ 
rdjud. 

Tills  principle,  that  the  anlbority  of  the  thing  judged 
(Iocs  not  apply  in  regard  to  peiioubwlio  have  not  been  par- 
tics  and  who  are  not  the  fucccifors  <if  one  of  the  panies, 
is  fupporlcd  by  another  principle  which  we  have  eftablifh- 
cd  in  the  precedins;  article,  thit  the  authority  of  the  thiig 
judged  applies  only  in  regard  to  the  funic  ihLng  on  which  the. 
judgment  has  determined. 

For  example  in  the  indahce  above  adduced,  if  the  judg-- 
xnent  which  has  been  given  in  favor  of  one  of  the  heirs  ot 
the  debtor,  in  a  f«iit  by  a  creditor  of  the  deceafed  for  the 
part  of  the  debt  for  w  hich  it  was  pretended  he  was  boui^d, 
has  not  the  authority  of  the  thing  judged  in  favor  of  the  other 
heirs  for  the  parts  for  which  it  is  pret«nded  they  are  bound  ; 
it  is  not  merely  becaufe  it   is  res  infer  alios  judicata;   it  is 
alfo  becaufe  >yhat  {%  claimed  from  them  is  not  the.  fame 
thing  with  that  which  was  the  objc»S\  of  the  judgment  ren- 
dered in  favor  of  their  coheir;    for  the  par^s  of  the  debt 
which  are  claimed  from  them  are  indeed  parts  of  the  &me. 
debt,   but  they  are  not  the  fame  part  of  this  debt  which  was 
claimed  from  their  co-heir.     The  jtidpmer.t  rendered  ii\ 
favor  of  their  co-heir  hy^  deternxined  only  uuon  this  part, 
and  cannot  confccpiently  have  the  authority  of  the   thing 
judged^  in  regard  to  the  other  parts  which  are  clatittcd  from 
them.    This  is  the  meaning  of  the  law  above  cited.  Mutatis 
per  sonar  urn  cum  quil/us  singulis  suo  nomine  agitur^  alian  atcu^ 
^fiam^  rem  facitm^ 
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'^ainfl  the  principal  debtor,  the  creditor  may  oppofe  it  ^^^ 
the  fccuritvi  and  demand  that  it  may  be  executed  again .t 
him;  but  the  fecurity  is  received  to  appeal  from  th's  judg*- 
hiciit,  or  if  it  is  rendered  in  the  laft  refort,  to  cc  i.teft  it. 
AdmiUuntur  ad  provocandum  Jidejussores  pro  eo  pro  q  o  inter- 
vsr^erunt ;  L.  5,  ^.  I ,  item  Jidejussores  ;  K.  d<  appelL 

62.  According  to  the  prineiples  of  the  civil  I|lw,  the 
fight  of  legatees  depending  upon  that  of  the  teftamentary 
heir,  the  judgment  rendered  againft  this  heir,  which  has 
declaied  the  tedamcnt  null,  is  not  regarded  in  rcfpc6l  to 
thefe  legatees  as  res  inter  ulios  judicata^  and  may  be  oppofed 
to  them i  the  right  of  thefe  legatees  depending  upon  that 
of  the  teflamentary  heir,  caufcs  them  to  be  deemed,  in  a 
certain  mxnn^r,  the  fame  party  with  the  heir;  but  they 
are  received  to  appeal  i  L.  5,  ^.  ff.  de  affpell.i  or  when  the 
j  idgment  is  in  the  laft  refort,  to  conteft  it. 

It  is  otherwife  in  regard  to  a  jud:^^ment  which  uport 
the  full  of  a  legatee,  has  declared  the  tcflaiment  null ;  this 
judgment  is,  in  regard  to  other  legatees,  res  inter  alios  ju- 
dicatoj  which  canoot  be  oppofed  to  them,  and  from  which 
they  have  no  need  to  appeal.  L.  1,  fl'.  de  except,  reijud.  The 
rcafon  of  the  diifercncc  is,  that  the  right  of  the  legatees 
does  not  depend  upon  that  of  their  co-lcgatce,  againfl  whom 
the  judgment  has  been  rendered ;  whereas  it  does  depend 
upon  the  right  of  the  teftamcntary  heir ;  ^lum  ab  institutione 
hiiredis  pcndt^ant  omnia  qua  testamento  contineniur^ 

Section  the  Second* 

Of  the  oath. 

8  f.  There  are  three  principal  kinds  of  oaths  which 
are  ufed  in  civil  proccedinurs ;  I.  the  oath  which  one 
partv  defers  Of  refers  to  the  other,  to  fell  on  it  the  decifi9n 
of  the  caufe,  and  which  is  for  this  reafon  called  the  derifory 
oath.  II.  the  oath  which  the  party  muft  take  who  is  evnm- 
ined  upon  interrogatories.  III.  The  oath  which  the  jud^e  de- 
fers of  his  own  accord  to  one  of  the  parties  either  to  de- 
cide the  caufc,  or  to  fix  or  determine  the  amount  of  the 
damages  ;    it  is  called  juramentum  judiciale. 
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Articlb  rnu  Fins^. 
Of  the  dcihory  oalh, 

818.  The  cU'cifory  oath  is,  as  v/p  have  faid,  tliat  whlcn 
u  party  dcfi^rs  or  icicra  to  the  ou\Lr;  to  lell  on  it  the  uc- 
'cilion  o r  th  c  c a  u  i'c . 

^.   I. 

V,ion  T,'Iuit  thir^^s  the  duiso^y  c<7th  may  be  deferred* 

819.  riic  decKory  o.ith  Tn?.y  be  deters  Nl  u;>  »n  any  kinA 
of  coiitcilAtion  wl.Ljcvcr,  aid  in  lun'  kiiK»  of  civil  fuit,  in 
^oircUory.  us  vvtli  as  icid  iCiCis,  iii  ac  ons  :n  ^^  rsc:  i\r.  .^$ 
"Well  a">  /.I  r.ia.  'Ju::}jra  Khi:ii  \^  uJ  jHCumas  l^  ad  oTn.iifj  res 
locum  hujt't;  L.  3-1:,  tV.  dc  j  ira.ff. 

T he  oat h  c an T» oi  h o  .v e v f  v\:0  d t  fc- r re d  c x c e r t  n r*V» n  tr ]i at 
IS  the  proper  a  t  of  tlie  ?>i  *i>  to  vtiiom  it  W  deic^rtd  ;  a 
party  is  not  oMand  to  take  if  \\\<'a\  whut  Im  the  p:**'per  act 
gf  anoihcr  p'jrl')ii  nf  wliom  Ire  is  heir  or  i:i  wbi  f"  rights  he  j 
is:  for  1  cann'»'  hj  iv^noriiia  o*'  fny  own  :\J>,  \vhcr'>.as  I  dfl 
not  ncc(^i^a•  '!\  lii'.ow  whal  i-.  t»ii!  acl  of  another  to  ivhom  I 
hive  fuC  .  ..ded.  JLvrcdi  th:::  cuiu  quu  lor.t} actuiu  tsty  jusjunm^ 
di*m  dijcrri  non  J   UJ^t;   Pua-^  Sz'nti   II,  I,  4# 

A  iJerfon  u'n^  demands  from  mt;  the  price  of  a  thine; 
vbicii  he  pretends  to  have  f  dJ  to  the  deccafcd  whofe  heir 
I  ,\^is  canno:  then  defer  to  me  the  oath  upon  the  fact  oh'>c 
J..:^j^'s  iKiiii^  fold  to  the  deceafed ;  for  this  is  not  my  ac>; 
''.  •  .  I  he  act  of  thedeceafod  uhich  I  donot  neceifarily  know. 
T>ut  I  he  \ifAfj;e  anioi^!^*  us  is,  that  in  this  cafe  the  oath  nriv 
he  d.: lured  up"n  theqajHion  whether  I  have  any  know!edc;c 
that  the  decealld  o"  cd  the  fum  demanded;  for  in  this  csfe 
the  oaih  cannot  he  deferred  upon  the  fac\  of  the  fale  tshirh 
is  the  a:l  of  lli  j  deciafeJ,  hu'  it  may  be  deferred  upon  i'.  e 
knowledge  which  it  is  pretended  I  have  of  the  debt  which 
is  my  proper  acl* 

«.  I  L 

In  what  case  the  fieciso^y  ojfH  may  he  deferre^^* 
8  2(V  The  plaintiff  rr>  a  V  defir  tjvj  ,uAh    to  thv  '-lef.  nd- 
•at,    whenever   the  pluiniiff  liiinks  he  has  not  fuilluicjjl 
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yTr>M!"or  ri.-  ralw!^:ch  iv.?Ars  the  r^vovM.:  v>i  .  .^^  vcr.iMuT* 
Likcrif^  tht:  ajfenilnt  may  ile"cr  */:  ?  oo.i'i  to  ibc  plainiitV 
when  he  hii  t^d:  ;v  i  if  r.f  ihc  Lc\,  v> -.ivh  mA,^  i!io  t;'"ound 
of  ihe  defence  he  iiv.il  fV:  up  ?;>;:-".:.  I  the  (Icni.ii^l. 

This  0.1th  iwav  !)e  clcfcvrc  1  *s  vr;".  •>«^r.'rr*  f^  nr»rr  l^i^>J 
plea  ill  chiefs  in  a-i  a;;K\a  *s  vcli  as  \n  att  oriv/.nul  fnit. 

lii^CL  «I'ic!lioft  t^^^^'.J  ^^ascrvr.  nv.*^^c  ^  rontroKVvTcd  Svla- 
l"ii er  foni c  i n r !>oatr  proof  i s in c  c c ifn r y  f* » r  llu  ;^*  j ' r. 1 1  fl'io  1  hmh* - 
CL'ived  lo  di'.'jr  \'.v  or.:'> ;  cr  ivluihcr  he  nni'l  l^c  ict  c Ivcil 
ali  hoirj^i*  he  h  Z'.  n^:  ihV;  h-r.'t  ir.cho.uc  r .  fH>r  nf  h'lS  ^^cnuind  ? 
I'hc  gli^Xiry  <?./  f*.  >, ^  '  /. :: '  A*,  er^^h^  1>;\rtcliis,  Ti;'!vU\\,  and 
f<!\'erai  ot^K'r  p-rhors  r'.ic!  hv  Mafcirdu^,  *c  ^^'  ''lJ^  r.iMf/, 
957,  r(?(i:iirc  fo.:rc  iiicht).tV>i  pro6r.  'Vht  rc.\rn.»  which 
Oiev  allc  I<j:u»  fiii*  i'\U  oni'iifv.i  are,  T.  i*wit  1l  H  a  r:f  iu:'*iJ 
principle  of  la.v  lh?.t  t!r^  d.^Vi^dant  rup^Vit  trt  h^vc  juu'/nKPV 
when  the  dtiiKUrl  a:».iiii'l  him  is  not  pVo^'cTu  v  lihov.*  ociii);" 
li'>Iden  to  any  t!iiri«;iri  order  td  ohtjiin  it^  V:io'-\  rion  iirui uvu^ 
qui  co.iv-^nliitr^    is'  si  it'/iil  j^jsc  prafiit'.y    0^''  i:1>ll  i    \  ,^  .;,  nij, 

df  eliin.'L     The'.-or.Vi-e,   r*.\r  thtv,  the  ('r  Tonrfa'iM  on*- bt  ]iot  lo 
hn  holdcn,  iM   order  to  obtain  jiuhvment  ui^'alnd  u  flcinaiul 
of  which  tlicre    is  no   inchoate    proof,    to  take  the  ouih, 
ai»tl  tl»e  pl.tiiitiiFmi'^ht  n^i  to  be  rieceived  to  dolcr  it  to  lunu 
ii»»CL»  th*  law  fivs  he  is  n  »t  to  be  hidden    lo  anv  tliin"-,    ^.* 
si  luhii  iffsv  prat^'tet,  II;  Tt  is  a  further  jlrlnctpic  of  1?v   Oiat 
th'^  pluintiPfmul  fvn*niih  on  his  part  proofs  of  hi«  d-  .  Uii.fl 
and  it  is  not  for  the  ddcndiint  lofurnilhthcrii  ?.;^;iiii^^.  Mm-* 
fjf.    IntvUi^itis  quod.   intt:ntionis  vestra proprias  ai^.ftrv^  d^i^'.i^ 
p^o'^at'.one^y   noii  aJv^rsus  se  ab  dihersdriis  alidtt'c* ;    L.  *,  r6(U 
iL'te^tm    Therefore,   fay  they,    the   plaintiff  whb  brin:;s  ncv 
proof  of  his  demand  ouf^ht  rict  to  be  admitted  to  procure  i»: 
by  defcr/i  ij5  the  outh,  to  the  deftindant;  III*  They  fay  that 
ODc  ou^^ht  not  without  any  ground  to  be  rereived  to  brinf^ 
fait  awciinft  anotherj    and  occafiort  him  the  enlbarratrmeni 
of  taking  an  oath  which  fcrupulous  perlbns  ^vith  difficult  v 
take  upon   thinijs  of  which  they  think  they  arc  moil  cer- 
tain :    they  pretend   to  derive  alfo  fome  arj^nrntnt   from 
tiic  law  31,  ti.  dcjurtj.i  from  the  laws  1 1,  8c  i2,  cod  de  red. 
Vol.  II.  P  p 
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vred.  I'lie  contrary  opinion^  that  the  plaintiff  has  no  need 
of  any  inchoate  proof,  to  be  received  to  defer  the  oath  to  the 
defendant,  is  more  corredl,  and  it  has  been  embraced  by 
Cujas  o6s.  22.  28,  Daureny'Doneau,  tind  by  leveral  others  : 
it  is  alfo  that  of  Vinnius,  who  has  thdroughly '  treated  of 
the  queilion,  scUct*  qu^su  1,  4S,  sind  which  Ve  only  copy 
here.  The  reafons  upon  which  it  is  eilablilhed  are,  I* 
that  one  ought  not  to  ela6t  from  the  >  plaintiff  what  the  lai^ 
which  has  cflablifhed  the  ufe  of  the  decifory '  oath  hat  not 
r.tqMired  from  hiin:  the  cdicl  of  the  prjctor  which  eftat)- 
liihcd  this  law  does  not  at  all  inquire  any  inchoate  proof 
ot  his  demand.  It  fslys  without  dliUn£\ioA,  cum  ajquo  jus^ 
jurandum  petitut^  jurare  out  solvere  cogam  ;  L.  34,  •^.  6,  if. 
de  jnrej,  H.  it  may  happen  v  efy  often  that  a  demand  of 
.which  there  is  no  inchoate  proof,  is  not  at  the  fame  time 
the  Icfs  jud.  For  example*  I  have  lent  a'friehda  fum  of 
money  without  taking  any  receipt  or  note.  The  demand 
%Vhich  I  make  of  him  for  the  reditution  of  this  fum,  is  not 
the  lefs  jull  in  itfelf,  although  I  have  no  inchoate  proof  of 
the  loan  which  is  the  ground  of  it.  The  judge  ought  not 
to  negledl  any  means  which  ^efent  tlicmfclves  to  difcovdr 
the  truth,  ih  order  torehder  juftice  tolvhom'it  is  due.  I 
•pVcfent  him  one  of  doing  fo,  by  ^cferrhag  the  oath  to  the 
defendant;  for  if  he  refufes  to '  f wear  that  I  ha^e  not'made 
him  any  loan  or  that  he  has  returned  it  to  me,  his  refufad 
to  fwear  will  be  -an  implied  avowal  of  the  debt.  TB«  jndf;c 
ought  then  to  take  this  mode  of  dtfcovering  the  truth  and 
admit  me  to  defer  the  oath  to  the  defendant,  although  I 
have  no  inchoate  proof  of  my  demand;  the  refufal  tvlilch  I 
•hope  the  defendant  will  make  to  fwear,  may  ^e  of  itfelf  a 
xomplcle  proof  of  the  xlebt  an'd  of  the  wrong  which  he  has 
done  in  refuting  the  payment.  Manifesto  turpitudinh  i:f  co/If^ 
fessijnis  est^  naile  jurare  ;  L.  28,  ff.  dejurej.  III.  This  opin- 
ion is  further  eftablilhed  by  formal  texts  of  law.  It  is  ikid 
4n  the  law  12,  cod,  dc  red.  ercd.^  that  this  oath  mayl>e  defer- 
red even  in  the  beginning  of  ihe  fuit,  in  principio  iitisj  and 
confequently  even  before  -the  plaintiff  has  furnifhed  any 
proof.   The  law  35,  ff.  dejwcjy   ib  expixffed  in  terms  ilili 
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V^Or^.. formal;  it  fays  the  onth  may  be  deferred,  emmiu*_ 
€ilsis  prodationidus  deficient  thus  • 

la  regard  to  the  reafons  al)ove  alledged  for  the  firll 
Opmloity   they  are  very   frivolous  and   it  is  eafy  to  anfwer, 
tbem.      Wiien  it  is  faid  the  defendant  ought  to  have  J4idg- 
ment  in  his  favor  on  a  demand  which  is  not  proved^  without 
being  holden  to  any  thiog  il}  order  to  obtain  it)  etiamsi  nihil 
ipse  prastet  thlst  figniiies  nothiag  elfc  than. that,  in.  order 
to  obtain  this  judgment,  he  has  no  neec\  to  produce  on  his 
part  any  proof,  but  this  does  not  at  alt  fignify  that  he  fball. 
not  be  holden  to  take  the  oath,  when  it  is  deferred  to  him. 
As  to  what  is  faid  in  the  law  7,  cod.  de  test.y  that  the  de- 
fondant  ought  not  to  be  obliged  to  f^niifli  proof  againfl  hiin- 
fqlf,    this  applies  only  to  what  is  faid  in  the  beginning  of 
the  law,  that  the  defendant  ought  not  to  be  obliged  to  pro- 
duce witneffes  or  papers  againd  himfclf :    Nimis  grave  est 
qujd  petitis^  urgeri  partem  diversam  ad  exh'tbitionem  per  quos 
sibi  negottUm  fiat  I  but  this  has  no  application  to  the  defer- 
ring of  the  oaXh ;  a  party  cannot  complain  that  he  has  been 
treated  with  hardfhip,  when  by  the  oath  which  is  deferred 
to  him  he  is  him felf  rendered  a  judge  of  his  own  caufe*    In 
regard  to  what  has  been  faid  that  it  is  an  inconvenient^e 
that  a  perfon  without  any  ground,  without  aoy  inchoate 
proof,  Ihould  have  it  in  his  power  to_  put  another  to  the 
trouble  of  taking  an  oath,  I  anfwer  that  we  cannot  obvialQ 
all  inconveniences*    The  trouble  of  defending  a  fuit  is  in- 
deed greater  than  that  of  taking  an  path,  fmce  one  may 
put  a  r;:ady  end  to  the  latter  by  doing  as  required.  However  . 
a  perfon  may,  without^ any  ground,  by  bringing  againfl  me  a 
fuit  entirely  unfupported  by  proof,  occafion  me  the  trouble 
of  defending  it.     Why  may  he  not  as  well  g^xe  mp  the 
trouble  of  taking  t^e  oath,  by  deferring  it  tome?  The  Ro- 
mans had  eflablilhed  a  kind  of  remedy  againfl  thcfe  incon- 
veniences by  the  oath  which  the  parties  were  obliged  to 
t^ke  before  the  trial  of  the  caufe,  that  it  was. with  good 
fi^ith  that  they  carried  on  the  fuit,  and  by  that  which  the 
party  who  deferred  the  oath  was  likcwife  obliged  to  takei 
that  h^  deferred  it  bona  fide  with  the  fole  view  to  difcovei: 
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the  tputh,  arKl  without  any  view  to  vex  ihe  party  t©  wRc/«^ 
iike  deferred  it ;  which  they  cMcd  juramffiitu in  Jc  calumizi^im 
Tiielc  oaths  ai-e  not  in  \i6;  amon;^  us.  In  rcp:«»rd  to  tiie 
laws  aiJedj^ed  fifjs  tbc  fiyll  opiHi»jM,  nfltKinj;  vtriiUs  thcstr- 
iroiu.  A  quciV«>Ti  is  wade  lii  the  law  j1,  only  oT  the  Tup- 
plcn^nl:uy  uut,b  whiAib  i^  Ud-cvrcd  ty  tke  jiic:j^c,  and  i:at 
ef  the  deoilijfy  oath,  'i'here  Jefults  iud«cd  fj  oni  the  law 
12,  that  there  may  bc-iX^ueCLion  ainDK)4i;  ihi*  paiiies  whether 
Ihe  oaXh  Jiius  been  weil  or  ill  deCcrr^d;  hiil  this  cpicitioii 
concerns  «iblicv  the  tt;iture  of  the  lact  Npoii  vi.ich  it  has 
been delened,  or  the  quality  of  the  pariy  whe  dtfcv*^  if,  »r' 
^^  die  party  to  wliom  it  is  deferred,  and  it  does  not  at  'A\ 
relate  to  the  plaiutlu'*  havinrj  any  inchoalc  pr;>ef,  ll.ib  Lc-. 
i|i)f^iudifiVj"e|^. 

.§.111. 

^^ tilt  JjersoKS  'sho  nisy  chfcr  the  ouih^  u::d  ko  v.'hoir.  it  rc.cy  bf 

821.  As- the  decifion  of  the  iiiit  and  U.e  ri;  ht  of  «>c^ 
parties  aru  made  to  depend  on  tl  is  o;iih,  it  fv)lIoMs  il-al 
it  is  only  thofe  who  have  the  difpcilili^jn  of  their  riji:his,  whoi 
JUiiiy  defer  this-oiUh,  aivd  to  wUoi;a  it  raa-v  be  de&rrLd. 

Therefore  a  minor  canaot,  without  the  autliciitv  cf  Mir 
lutar,  defer  this  oath;  L.  17,  ^.  1,  1»".  dc  ju:(J. ;  and  it  can-c 
JM>C  be  4«f«fre'd'  la  hinx;  L.  34,  §.  2,  fi.  J.  ///. 

Adconttno^ to  thi's  principle^  an  infolvei^t  pel  fon  cannot, 
]n  fraud  of  his  creditors,  defer  the  oath  to  his  debt<^r  u;>o« 
"What  i&  due  to  him;  fbv  he  cannot  difpofe  of  his  n;;his  iu 
fraud  of  hia  creditors*.  Therefore  his  creduors,  withorS 
iaving  regard  to  the  oath  taken  by  thjs  debtor  ofiheirdchkr, 
may  attach  what  he  owed,  and,  by  pro\int;  the  debi,  obi^iu 
4jtidgmei>t  againtt  kina  as  ^aruiih^e :  L.  9>  §•  3,  fj'.  a.  u:. 

Some  avtkc^ys  haTc  maintaintd  that  he  to  whom  ilie 
esiih  €ai>&ot  be  referred,  becaufe  on  fomething  vhich  ia 
9ot  his  proper  a6l,  aiul  of  which  he  has  no  knowledge,  is 
not  to  be  received  to  defer  the  oath  to  his  advct  llirv,  ^U 
thou[j|;h  it  (hould  be  on  the  proper  ac^  of  this  adverfe  i)arty, 
fir'hU  ia  tlu;  oftinion  of  Natiag,  i;o,i^.  J3«    U  is  founded  uj^m 
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the  la\r  33,  if.  de  jurej.y  where  It  is  faid  that  he  to  whoin 
the  oath  is  deferred  catiiiot  complain  that  any  wrong  isdon^ 
thereby,  I>eca»ife  he  may  refer  it.    i)e  itijjria  qucrinon  potest^ 
quum poss'if  jusjurandii'V  refe  / /'•     Tliercfore,  fai i  he,  arj^uint 
a  confer *o^  he  tq  ^vh^  m  *he  ouih  is  defeiTcd.  is  not  obl*j;ed 
to  accept  the  comli  ion  when  h^;  cannot  refer  it    This  con- 
luiuence  is  bvulh-  ^Inuvn  ;  lor  l he  vtiifon  aUcdf»«cl  in  tbe  law 
St,  quu.n  posstt  jii^j :  .{lAin    rifcrn\  is  i>ut  .I'firihtM*  reafoii 
vhy  he  to  wh'>  n  th  •  oitii  is  ilcfcricd  cannot  coiplain:  the 
pnMci[>al  rcaTjn    v.ru 'i    is   alled^jed   elfeuhere  ai*d  which 
fuiliccs  alo  c,  i-  tiiai  lo  perfoncan  complain  oleingmado 
a  jiid.^e  in  hi^  o.vn  caulc-    Tl\e  conti\iry  oninin,  which  is 
tirai  ofFtichiiixns,   of  CraveUa  and  oihcr  an  lors  by  hi^ 
cited,   ih    founded  upon  reafcns  move    folic!.  W'c  ought 
ivrt'to  exa:i   from  him   who    defers    the    oiA,    what  no 
l.iw  requires   fi'nm   him;    there  is  no  hiw   v  ch  rcqtiircs 
that  he  who  dcfi:i's  the  oath  ihouid  he  fuch  a  pfon  as  that 
it  cuuld  be  referred  to  him.    i)n  the  ccnKniryihc  law  17, 
)*  2,  expref:>ly  permits  a  tutor    and  a  curaloilo  defer  the 
ocith  in  the  caiifts  which  ihey  brini^  in  thi?>  capity>  althoufh 
it  ca'iiv>t  l^e- referred  lo  them;  lince  ihc  Ciuifaoi  the  warv 
or  of  the  p'jrfqn  inicr  dialed,  is  noL  the  proper.wl  of  the  tu- 
tor or  cur  a  to  v- 

An  attorney  cannot  dcfor  the  oath,  unkHhe  has  a  fpc- 
pial  power  or  is  an  attorney  nnhersorum  bimonm^  that  is  to 
fay,  unlefs  he  has  a  g;eneral  po^'er  to  adiniiller.  L.  17, 
^.  3.  The  fyndic  of  a  corporatioii  cani^ot,  wihout  a  fpecial 
power.    L.  31,  V  U 

It  catinot  b?  deferred  to  thefe  pcrfons,  btcaufe  it  would 
be  to  defer  It  to  Iheni  upon  f  jrnethin^  \\h\.\\  i*  not  tlieir 
proper  aci.    L.  3i,  ^.  Jr,  if.  h*  tiU 

§.  I  V. 

0/  the  eject  of  the  oath  dcf^rredj  refcrredy   tahm  or  refused* 

822.  He  to  whom  the  oath  has  been  defcred  ought  to 
talsc  the  oath  or  refer  it  to  him  who  has  def  ircd  il :  if  he 
4q^  neither  he  ou^ht  to  loic  hii  cayfe;.  ZLi.-^^it^  turiitu^ 
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^inis  IS^  confessicnis  cst^npllejitrarCi  ncc /urisjurandwi^  reftrn^ 
i,.3.8,  ff. y*  *'f«. 

If. the  thing:  upon  which  |hc  os^th  has  bc«n  deferred  \\ 
not  of  the  96I  of  both  parlies^  but  only  of  him  to  whom  I: 
l^as  been  deferred,  he  will  nijtt  have  the  choice  to  refer  it, 
and  will  beholden  abfoLutel^,  to  take  the  oath,  op  pain  of 
Ipfing  his  aufe*. 

If  the  »afty  takes  the  oath  which  has  been  deferred  ta 
liimj  thereivill  rjefuU  from  this  oath  a  prefumption  ju^ii  ^ 
de  ju^e^  of  he  truth  of  thq^  thing  upon  which  tbe  oath  ha& 
been  defend,  againft  wlych  no  contrary  proof  can  be  re- 
ceived, acording  to  wha^t^we  Ijave  already  obferved  in  the 
fccond  fc'i^n,^ 

U  he  ifers  the  oa^,  th^  party  to  whdm  it  is  referred 
will  be  belch  abfolutely  to  take  the  oath,  in  default  of  whic'i 
ht  ought  tlol'e  his  Q&ufe:  if  he  takes  the  oath,  what  hi 
f w  gars  will  kewife  l^  holden  to  be  proved  without  adiri:- 
'  ling  any  pof  to  t^e  cofilrary.  All  this  is  included  in  lit 
;awi:4,  ^.^H.de  prej^ 

Whent  is  to.the  rleTendant  that  the  oath  has  been  c^ei 
•  ferred  or  rtrre^j  the  oath  which  he  takes  that  he  o'»*csi 
r.ct  what  is  cmandcd  of. him,  gives  him  agaipA  the  d€ni2,-.j 
t !  t  e  e  xc e  !> t in  iw  ixju  randi^  w  hi  c  h  ou gh t  to  entk le  hi  m  1 1 
rid:^mtnt  arj  c^Ts.  Xliis  being  grounded  upon  a  prcfunx:- 
\  >n  juris  ti  df  jurcj  it  excludes  the  plaintiff  fix>m  bei.-i; 
Ilea  id  in  onring  proof  that  the  party  has  taken  the  ou' 
ih.i.ii  f.ley  anL  has  con^mitted  a  perjury.  This  is  illuilraitJ 
ly  Ji;]ian:  idversus  excepttonem  juris] urandtj  repUcatic  c.. 
viatt  tun  dc  6t.,  darij  quum prator  id  c^ere  debet  ne  dc  jurtj.* r  j-- 
do  quisratur s  L.  \5^  ff.  dc^except^ 

He  woA/ld  not  be  heard  in  this  although  he  fhould  r! 
fcr  to  prov<^itby  papers iince  recovered :  in  this  the  decilbn 
<^ath  deferred  or  i-cfcrrcd  by  the  party,  has  more  force  th^ 
the  fupplejnentary  oath  of  which  we  fliall  treat  itrfra^  ^'. 
o,  Gaiu5|  in  the  law  31^  ff.  de  jurcj.y  obferyes  this  dii^c.- 
ence. 
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\\\t  <?-*ccar;  J,  and  he  has  deferred  to  itic  the  oath  itpon  the 
cxi!l;:nce  of  this  debt,  and  I  have  Iworn  thut  1  owed  nothing 
to  the  deceafca,  lliis  oath  will  indeed  exchide  this  heir 
f:  jm  demanding  the  fum ;  bat  it  will  not  exclude  his  co- 
heir from  demanJlui;  his  pui  t,  and  if  he  brinj^s  proof  thai 
1  r^ral'v  owed  the  rum  to  the  dcccjifcd,  1  fhall  be  condemn- 
Co  to,  pay  hi ni  liis  part  nut wiihftuiidiiv:^  the  oaih  which  I 
I^'-ve  nir/.!e  that  I  owed  noihiiv^ :  for  tris  oath  lias  im  tfTecl 
^  'If  in  Tv.'  r.tr.l  to  hliii  v,lio  dciwrrcd  it  16  me  and  not  in  re- 
t'^vdlo  his  co-heir, 

824.  Nevcfll'.clcfi  if  one  of  two  creditors  in  soUdum 
Jud  d.'L-rrcd  to  niv:  the  o;vth  and  I  had  fworn  ihat  I  owed 
ngtliiiir^  tills  OAth  would  alio  exclude  his  co-creditor;  L. 
2i,  IT.  dc  jurtjur. 

There  is  lor  tills  r.  parlicuTar  reafon,  which  is  that  the 
P-'':r5:nt  of  a  d  :bL  in  sj/id-tm  to  one  of  t!:e  creditois  /;:  J.v//- 
^  ''^5  d.r^Iiar.yjs  t!ie  debtor  towards  all  tI:eoilK:rs;  there- 
f-iic  the  oji  \\  which  the  dobtor  has  tiikcn  that  he  owed  no- 
^'^•'V^  is  c  juivulent  to  a  pAvni'jnt  which  he  n?/it;ht  m:\'n,e  to 
"'.n  v.'iio  defers  the  oath  ;  Nam  jusjuramlum  loco  soluiijnls 
^<^l't;  L.  27:  coiirequeutijr  it  oujjht  to  difcharge  him  to- 
^vjiivls  all, 

^^3.  As  the  dccifory  oath  is  proof  only  ti;;jainfl:  hiitk' 
^n  has  deferred  it,  fo  it  is  proof  only  in  favor  of  him  to 
^••'^ra  it  hastvjen  d;jfjrred  and  who  has  taken  the  oath,  or 
^''0  has  been  difohar^ed  from  taking;  it;   L.  3,  ).  3,  fl*.  de 

Neverthelefi  if  mv  debtor  to  whom  I  have  deferred  the 
otith,  has  fworn  to  owe  me  ncthinj^,  I  can  demand  nothing 
f'oin  his  fccuritics  ;  for  my  debtor  who  has  taken  the  oath, 
lusau  intereft  that  I  ihould  demand  nothincr  from  his  fecu- 
r»  'es,  who  mi.^Iit  have  r^xourfc  aj;ain{l  him,  if  they  were 
^'•''i^cd  to  pay  nvt  any  thing:  and  it  is  to  demand  of  hlra 
i-Hire:\ly,  to  demand  of  his  fecurities  ;   L.  28,  §.  1,  ff.  de 

.    Pytd,  -oicc  liersaj  if  I  had  deferred  the  oath  to  the  fecu- 
VoL  II.  Q  q 
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that  when  be  lias  recalled  his  offer  he  cannot  defer  tliie  oaA 
a  fccond  time. 

When  the  party  to  whom  T  have  deferred  the  oath  has 
accc!)ted  the  condition  and  declared  that  he  was  teady  tn 
take  thu'  oath,  I  cannot  afterwards  recall  the  offer  of  the  oath ; 
but  '  m  IV  dil'chan^-e  him  from  taking  it  and  in  thta  cafe  lire 
thincj  noon  •vhif'h  he  was  rracly  to  take  it  Mill  he  holdcn  to 
be  proved,  in  the  fame  manner  as  if  he  had  taktfn  the  baib 
L.  6;    L    9,  V   »•  ^-df  /"•» 

823.  From  the  prinrjple  w'ich  wp  nnve  cn.ahVjn.CL. 
that  the  decifory  oath  derive*-  its  cffe.^  fi-om  the  ai^rccmer/. 
im'ili"<J  hv  ^'le  dcfi'rrinj^  of  tbe  oath,  betwttn  him  vLo 
his  deferred  it,  and  him  to  wliom  it  has  hcen  dtfcrvcd,  it 
follows  alfo  tli.it  as  an  aj^reemcnt  h  s  no  cffccl  hut  in  rt «: '^'^ 
to  the  thlrt  X  ^^'^i<  h  w  is  tlie  rfhjciA  (if  tlic  aj^recmcnt,  and  ^c- 
tween  the  raitra61int^  parifs  ai'd  t^eir  lieirs,  ^;//>:^.iVf '- 
tend'im  est  ne  c  nvcntio  hi  al'd  re  fu.tjy  out  cum  a 'in  /f*  rsr'>\ 
it  a!ij  re  a'ii:-^<'  persona  nocc'at ;  I  .  -7,  V  4,  ff.  t/c  f'c:rt.  ;  f"» 
alf**  the  der'fory  oath  cannot  have  fiflccl  but  in  regard  to 
the  fame  Ihina;  upon  whirh  the  oath  was  deferred. 

To  kno\*»\v!icther  what  is  demanded  is  the  ftme  thin;^ 
tinon  uhich  the  oath  has  been  deferred  and  wliitli  hasb(.cn 
tleUrmiiK'd  hy  il\>  oath,  we  may  ap;»ly  all  the  niks  wl.ich 
V  ©have  eftabliil.ed  in  the  pi^ecidinf^  fe^lion,  a^r,  4j  lo  hno  r 
when  what  is  dem 'ndcd  ouj^ht  to  be  prefunicd  to  be  !}  v 
f.'.mc  tiling  with  what  has  betn  dtcided  by  the  jud,^mM.l 
which  has  intervened  between  the  parlies. 

The  oath  like-wife  ou[;ht  not  to  have  effect  nor  cairfc 
the  f-iA  upon  which  the  party  lias  fvvt^rn,  to  be  hoklen  ^o 
be  provc'U  excipt  in  regard  to  him  wlio  has  deferred  :•> 
Mm  the  o  i?h,  and  in  regard  lo  his  heirs  and  othei-s  wl,« 
fiic  \'<.  d  10  his  rij^hts,  Init  it  has  no  effect  inrei>;ard  to  tbi:d 
perfijus:  Jn.jurandum  alter i  nee  noc^tj  nee  prodcst ;  L.  3, 
^,  o)lf,  de  jurijur^ 

Therefore  if  one  of  the  heirs  of  a  deceafed  perfon  has 
fued^ic  lor  iiis  ^tri  of  a  fum  which  be  pretends  1  owed  i« 
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Vac  d'/ccafeil,  and  he  has  defjrred  lo  me  the  oath  ilpon  the 
exi Hence  of  this  dobt,  and  I  have  fworn  thut  1  owed  nothing 
10  the  deccafcd,  tliis  oath  will  indeed  exclude  this  heir 
{:oni  demandl;i§  the  fvim ;  but  it  will  not  cxcliide  his  co- 
heir fronn  denianllii^jj  liis  pml,  and  if  he  brings  proof  that 
1  rjally  owed  tlie  i'uai  to  the  dcceafcd,  I  fhall  be  condemn* 
cd  to.p:iy  hi»n  his  part  nut\vithlt.,;i:dlii::5  the  oath  which  I 
I'.iive  made  thut  I  ovved  n'jihlnrj :  fur  iris  oulh  has  im  tlTccl 
o  .1/  in  ro  ^.ird  to  iiini  v»lio  deferred  it  16  uie  and  not  in  rt- 
^-id  to  hib  co-htir. 

8  2  4.  Ncvcfll.eljHi  if  one  of  two  creditors  in  soUclum 
hid  d>.'i\:rr^d  to  urj  the  o:ah  and  I  had  fworn  that  I  owed 
li«3thin;j,  tUVs  oith  would  alfo  exclude   his  co-creditor;  L. 

5i  b ,   ff.  de  Ju  r  cju  r. 

Tht-rc  is  fur  thiS  r  pariicuTar  rcafon,  which  is  that  the 
pa^^injnt  of  a  d  :Lh  in  sjliiim  to  one  of  tl.e  crcditois  in  soii^ 
<*u>}i^  d.f^liar,^-L's  the  debtor  towards  all  cheoihcrs;  there- 
foi'c  the  oii'-.i  wiiich  t!ic  debtor  has  tiikcn  that  lie  owed  no- 
thl'v^,  is  c  juivilent  to  a  payment  which  he  ini:j;ht  mvke  to 
hi:n  who  defers  the  oath  ;  IJ'am  jusjuramhnn  loco  soluiionis 
cedli;  L.  2ri  confeqjcnti/  it  ou;jht  to  difeharge  him  to- 
wards all. 

8  25.  As  the  decifory  bath  is  proof  only  ajjahift  hirti* 
Tvho  has  deferred  it,  fo  it  is  proof  only  in  favor  of  him  to 
whom  it  has  been  deferred  and  who  has  taken  the  oath,  or 
w!m  has  been  difehar^cd  from  taking  it;    L.  3,  ^.  3,  ft',  de 

Ncverthelcfi  if  my  debtor  to  whom  I  have  deferred  the 
«>ath,  has  fworn  to  owe  me  ncthinj;,  1  can  demand  nothing 
from  his  fecurities  ;  for  my  debtor  who  has  taken  the  oath, 
has  an  intereft  that  I  ihould  demand  nothings;  from  his  fecu- 
ri.»es,  who  mij^ht  have  recourfe  aj^ainfl  him,  if  they  were 
o'oh.j;cd  to  pay  mi  anything:  and  it  is  to  demand  of  hira 
indireclly,  to  demand  of  his  fecurities  ;  L.  28,  §.  1,  ff.  de 
ju*cjiir, 

.     ^'»J,  vice  tersay  if  I  had  deferred  the  oath  to  the  fccu- 
Vol.  II.  Q  q 
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t'lty  and  he  had  fvvorn  that  there  was  nolhing  due  ?  The 
1  ivf  above  cited  decides  that  this  oath  would  avail  the  prioci- 
p-il  dtfbtor,  becaufe  it  holdathe  place  of  payment,  </•  L.  -7, 
and  th'j  payment  made  by  the  fecurity  discharges  the  prin« 
•cipal  (lei^tor. 

Tov  th'j  fame  rcafon  the   oath  deferred  to  one  of  fevc- 
ral  djbtors  in  sjiidum  avaih  all  the  others. 

Thefe  dccillous  apply,  provided  de  re  i:f  non  de  persona 
j  ur  a  nits  jurat  ur.i  sit:  for  if  the  focurity  has  fworn  only  th« 
he  did  not  couiiaJt  the  fecuritifhip,  the  principal  debtor 
cannot  derive  an  advanta:-^e  from  it;  L,  28,^.  1,  L.  42, 
5-  I,  It.  (L*  jjrjur,  Like\vifc  if  one  of  the  debtors  in  iolid-^n 
lias  f.rorii  that  he  did  not  contrail  the  obligatiozi,  his  cc- 
dL-blors  cuunot  derive  an  advantaijc  from  it. 

i"ro!>i  the  pnnri[.le  that  the  dccifory  oath  derives  is 
€^0-1  and  its  aiuboritv  from  the  atrrcement  implied  h\  iJ-c 
dcfcrrin;;:;  of  the  oath,  we  may  alfo  derive  this  conJccjueiiCc. 
that  if  the  ])arly  who  d^jfcrrcd  it,  Jias  fomc  juft  caufc  (. 
relief  a:;aln:l  the  aj^rLCirent  by  which  he  deferred  the  o^'.. 
to  the  otiier  party,  he  may,  in  procuring  hin.felf  to  be  re- 
lieved a^.iinil  liiii  a;^rccmciit,  caufe  the  oath  to  fuiU 

Fraud  helnp;  a  ca^ifc  of  reftitution  againft  all  a^ro 
inenls,  if  I  cart  prove  that  it  was  by  a  fraud  on  your  p;^.: 
that  you  induced  me  to  defer  to  you  the  oath,  I  n^ay^  iir  ' 
appeal  from  the  judgment  in  your  favor  in  confcquence  «'3 
your  oath,  or,  if  this  judi^ment  is  in  the  lafl  refort,  iij.cr.  j 
civil  petition  aj^ainft  this  ju.I;;meiU,  obtain  letters  k^T  -^^ 
fciTion,  by  whicli,  without  having  regard  to  my  having:  c'.n 
fcrrcd  to  you  the  oath,  nor  to  what  has  followed,  the  prirt' j 
will  be  re{lt)red  to  the  fame  flate  in  wiiich  they  were  Lv."-^.  .. 
Vv^e  WYxy  adduce  as  an  example  of  fraud,  your  witliboldi  ] 
from  me  the  evidence  which  cftablilhed  the  claim  for  \ 
certain  fum  that  I  had  againll  you.  IF  upon  the  fuit  iThs.  i 
1  have  brought  for  this  fum,  not  ha\ing  my  evidt:  re,  I 
have  deferred  to  you  the  oath  upon  the  exiflence  c  f  r-] 
claim;  as  it  is  in  this  cafe  your withholdiug  my  evident t| 
and  confequently  your  fraud  which  has  induced  me  to  dcftl 
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to  yon  the  oath,  I  may,  if  I  come  to  have  proof  of  this 
iraud,  caufe  myfelfto  be  relieved  ajainft  my  deferring  to. 
i  you  the  oath,  as  having;  been  induced  to  defer  it  to  you 
tJirough  your  fraud. 

This  decifion  is  not  contrary  to  the  law  1 5,  ff.  de  e^ 
ceps.y  above  adduced,  n.  82*2,  which  fays,  adversus  exception 
nemjurisjurandi  non  debet  dan  repiicatio  doli  malt:  for  the  fraud 
which  is  fpoken  of  in  this  law,  is  no  other  than  the  perjury 
which  he.  who  has  deferred  you  the  oath   pretended  you 
had  committed  in  falfely  fwearing  not  to  owe  the  fum  de- 
manded.   He  who  has  deferred  you  the  oath  is  not  received 
to  prove  this  perjury  by  adducing  more  decifive  evidence, 
although  fmce  procured;  becaufc  the  oath  operates  a  pre- 
fum ption  ytiri J  Vf  de  jurcy  which  caufes  what  you  have  fworn 
to  be  deemed  true  and  excludes  all  proof  of  tlic  contrary. 
Therefore  when  you  have  fworn  to  owe  nctljinr,  there  can 
no  longer  be  room  for  the  queftion  an  dehfatur ;  L.  5,  ^.  2, 
ft',  de  jurejur.    But  as  the  oath  has  not  this  authority  except 
as  it  has  been  validly  made  and  validly  deferred,   quaritur 
anjuratum  shy  §.  2;   and  he  who  has  deferred  it,  in  order 
to  prove  that  it  has  not  been  validly  deferred,  is  received 
to  prove  your  fraud,  that  is  to  fay,  the  manoeuvres  which 
you  have  employed  t«  induce  him  to  defer  it  to  you,  fuch 
as  your  having  ilolen  or  witbholden  from  him  the  evidence, 
of  his  claim« 

Minority  being  a  caufe*  of  relief,    minors  who,  by  the 
interpolation    of  their   tutors    or  curators,  have  deferred 
the  oath  to  the  party  with  whom  they,  were  at  law,    may- 
fometimes  be  admitted  to  relief ;  but  Uiey  ought  not  to  be 
indifcriminately.     They  ought  not,  when,  not  having  at 
iJie  time  of  deferring  the  oath  fufficient  proof  of  the  fa£l  on 
which  they  deferred  it,  they  have  only  done,    in  deferring 
It,  what  a  prudent  perfon  in  the  like  cafe  would  have  done. 
This  is  illuftrated  by  Ulpian  :   Si  minor  detuUrity  kst  hoc  ipso 
:  apt  urn  se  dtcaty  adversus  excepiionem  juris]  jrandt  repHcari  de* 
^'cbity  ut  Pomponias  ait :  Ego  autem  puto  lane  replicationent 
M»  semper  esse  dandjmy   sed  Pnetoreat  dettre  cojnoscere  an 
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cafi'js  sUy  iS^  sic  in  integrum   restiiuere  ;    nee  enim   utiqire  <^i 
Xnhijr  esty  stattm  se  captum  docuii;    L.  9,.  §.  4,  ff.  de  jurij. 

Article    II* 

0/ihe  oath  of  the  party  vfho  is  examined  on  inierrcgatoriesm 

.826.  When  a  party  exbibtts  intcrrogalorics  upon  trMch 
lie  obtains  aii  order  that  the  other  party  fhall  be  examined 
by  the  jiulajo,  the  oath  which  the  party  exatnlned  takes>  is 
very  different  from  the  decifory  oath.  The  decifory  oath 
is  proof  for  lUm  who.  takes  it,  whercast  on  the  contrary* 
thi«  is  no  proof  in  favor  of  him  who  takes  ft :  U>e  anfwcra 
which  the  party  intcrropfated  makes,  are  proof  only  againft 
him,  and  are  pone  ip  his  favor,.  The  reafon  of  this  difTcr- 
ence  is,  thathe,  who  catifes  the  party  tol  e^xamined  oi^  in- 
ter rojjatories,  does  not  do.  it  with  the  intention  to  reft  the 
deciCiOQ  of  the  qiieflion  on  what  the  party  ercamined  ir.ay 
fwear,  but  he  puts  to  him  ihefe  intcrro'»;Rtorics  in  order 
to  derive  for  himfcif  fome  proofs  or  prefuraptions  fiotn  tic 
ILdmiiTions  which  the  party  examined  may  make,  or  frcm 
qontradi6lions  into  which  he  may  fall  :  at  ccrjitcndo  vJ- 
^entiendo  se  oner^t ;    L.  4,  ff.  de  inferr.  iiijur*  f,..c, 

S27v  Obferve  that  he  who.  would  avail  himfelf  of  tie 
f dmiflions  which  a  pajly  in  his  anfwers  lo  the  interrogator 
vies  has  made«  ought  not  to  divide  them  but  to  take  them 
entire^  If)  for  example,  not  having  any  proof  of  the  loan 
which  I  pretend  to  have  made  you,  of  t^  pertain  fum  of  mo- 
pey^  I  caufe  you  to  be  examined  on  interrogatories  and  in 
your  an^fwers  you  confefs  the  loan,  but  add  that  you  have 
Returned  the  fum,  I  cannot  avail  myfelf  of  the  admifTioa 
you  have  made  of  the  loan,  and  fet  aUd^  what  you  added 
that  you  returned  the  fum;  but  I  mu(l  take  your  decla- 
ration entire*  Therefore  if  I  wifhed  your  admiflion  to  prove 
the  loan  I  n\u(l  admit  it  alfo  to  prove  the  payment,  with- 
out your  being  obliged  to  make  any  proof  of  it,  unlcfs  1 
{hould  be  able  to  prove  that  the  payment  could  not  have 
been  made  in  the  time  and  place  in  which  you  have  fald  it 
was  made.  See  on  interrogatories,  Ordinance  1667,  iit.  10 
^  qommen(»  by  M..  Joufle. 
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A  MT  J  £  L  E   IIJ. 

Of  the  oath  qalled  jura,mentum  judicialc* 
S28.  The  oath  cMcd  juramentum  judiciaie  is  that  whicl\ 

^hc  judge  defers  of  hU  own  accord  to  pne  of  the  parties. 
There  arc  two  kinds  ;    I.  that  vhich  the  judj^e  dcfcm 

for  the  decilion  of  the  caufe  ;  it  is  undcrUood  by  the  general 

name  juramentum  judiciaU  :   we  give   it  I'omciimes  alfo  the 

name  of  fuppUmeiuary  Oiilh,   jura.aentu.n   suppUijrtumi  11. 

that  which  the  judge  defers  to  tix  and  determine  the  amounl; 

of  the  judgment  he  ought  to  pronounce  :  this  oath  is  called 

juramentum  in  liiem^ 

s  I. 

Oflhe  oath  vfhtch  the  judge  c'  far  s  for  the  decision  of  the  came  ^ 

839.  The  ufe  of  this  oath  is  eClublilhed  upon  the  lavr 
Jl.fT.  de  jirej.^  whcrs  it  is  faid:  Solent judices  indubiis  causis 
C'z.jctj  jareJuroiiJo  secundum  earn  judicare  qui  juravet  it  ;  and 
i]»jon  the  law.  3f  Cod.  de  rcr^«  cred,^  in  vhich  it  is  faid:  In. 
bona  fidti  co:itractibus^  neciion  i:i  catefis  causis^  inopia  proba^ 
\h  I'Jim^  per  judicem  jure juranh^  causa  ccjt:i:a,  remdecidi  oporteU 

It  refiilts  from  thcfi  texts,  that  three  things  muft  con* 
cur  la  ordsr  thattiiere  may  b.c  room  for  this  oath. 

I.  It  IS  neceffary  that  the  c!a.im  or  defence  fhould  not 
be  fully  proved:  this  refults  from  thefe  terms  of  the  law  3, 
Cj^-^  de  r^l\  cred,j  inopia  probationurr.  When  the  demand 
ii  fuHy  proved*  the  judge  gives  judj2;ment  againd  the  de- 
fendant without  havins!:  recourfe  to  the  oath,  and  likewife 
when  the  defence  is  fully  proved  he  gives  judgment  for 
the  defendant  without  having  recourfe  to  it. 

II.  It  is  neceflary  that  tl)e  claim  or  defence,  although 
not  fully  proved,  fhould  not  however  be  altogether  unfup- 
poi'ted  by  proof:  this  is  the  meaning  of  thefe  terms  in 
causis  dubti^j  which  the  law  SI  makes  ufe  of.  It  calls  by 
this  name  thofe  in  which  the  claim  or  the  defence  is  not 
fully  fupported  for  want  of  entire  and  complete  proof,  nor 
abfolutely  unfupported  by  fome  inchoate  proof  which  there 
is :  In  quihusj  judex  duhhis  esij  ob  minus  pUnas  probationes  0114" 

{gs^  Vtnnii|8  «/..  qudsu  \^  i4. 
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III.  It  is  neceir9.r)r  that  the  jud,^e  fliould  enter  into  ai| 
invefligatign  of  the  caufe,  in  order  to  edimate  whether  he 
ought  to  defer  the  oath  and  to  which  of  the  parlies  he  ought 
to  defer  it;  this  refults  from  the  terms  of  the  law  51,  causa 
ccgnita. 

850.  This  invefligation  of  the  caufe  confifls  in  the  ex- 
amination of  the  weight  of  the  proof,  of  the  nature  of  the 
fa6l  and  of  the  relation  of  the  parlies.  When  the  pronf  of 
the  facl  on  which  depends  the  dcr.ifion  of  ihe  caufe,  and 
which  makes  the  foundation  of  the  cla»m  or  orthc  defence, 
is  complete,  the  judge  ought  not  to  defer  the  oath,  but  he 
ought  to  give  judgment  in  favor  of  him  who  has  made  the 
proof. 

Nevcrthelefs  if  the  judge,  for  the  information  of  his 
confcience,  had  deferred  the  oath  in  this  cafe,  and  ihe  fa6l 
upon  which  he  had  deferred  it  was  the  proj>€r  a6l  of  the 
party  to  whom  it  was  deferred,  ^  that  he  could  not  be  ig- 
norant of  it,  this  party  ought  not  to  refufe  to  take  the  oath, 
find  he  would  not  be  heard  in  an  appeal  from  the  judgment ; 
for  although  the  judge  could  and  indeed  ought,  the  proof 
appearing  complete,  to  give  judgment  in  his  faver  without 
cxa6ling  from  him  the  oath,  he  has  not  however  done  him 
any  wrong  in  exa^ing  it,  fince  it  cods  the  party,  nothing  to 
fwear  what  he  knows  to  be  true  :  his  refufal  to  fwcar  to  this 
fa6l  lelTens  and  deflroys  the  proof  which  he  had  made,  of  it. 

831.  When  the  plaintiff  has  no  proof  of  the  facl.  which 
makes  the  foundation  of  his  claim,  or  when  that  which  he 
has  forms  only  a  very  light  prefuraption,  the  judge  ought 
not  to  defer  to  him  the  oath,  however  worthy  of  credit, 
he  might  be,  and  he  ought  to  give  judjjment  for  the  de- 
fendant. Neverthelefs  if  thcfe  proofs,  however  light  they 
may  be,  raife  fome  doubt  in  the  mind  of  the  judge,  he  mar, 
for  the  inTormation  of  his  confcience,  defer  the  oath  to  the 
defendant. 

Likewife  when,  the  claim  being  preved,  the  defence  Art 
up  againll  the  claim  is  only  fupported  by  proofs  too  light 
for  the  oath  of  the  defendant  to  complete  the  proof  of  i% 
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rtic  judge  mdy,  if  lie  thinks  proper,  for  the  information  of 
his  confcicnce,  in  giving;  jadjmjnt  for  the  pldiriliif  require 
his  oath. 

I  would  not  however  advife  the  judges  to  iifc  often  thit 
pi*ccaulio;i,  which  ferves  only  to  ^ive  occafiion  io  an  infinity 
of  perjuries.  Whfin  a  man  is  honed,  he  has  no  ne?d  to  be 
cunilraiued  by  the  folemnity  of  an  oath  not  to  cliim  what 
is  not  due  to  himv  and  not  to  deny  what  be  ouj^ht  to  admit; 
4ind  when  he  is  not  honeil,  he  has  no  fear  of  perjury* 

Durin^^  forty  years,  which  I  have  pafTed  in  the  cxercifc 
of  my  proicllion,  1  have  fcen  the  outh  deferred  an  infinity 
of  times,  and  1  have  not  feen  it  happen  more  than  twice 
that  a  party  had  been  reRrain^d  by  the  oath  from  perjlllin^ 
in  whai  I;e  had  maintained. 

SZ2.  When  the  proof  of  the  fa.^  which  makes  the 
foundation  of  the  claim  is  already  confidiTaUe,  although  it 
be  not  entirely  complete,  the  judj;c  cui^ht  to  decide  by  the 
oath  of  one  of  tlie  parlies:  he  in?y  even  in  this  cafe  defer 
it  to  the  plainlifF,  in  order  to  fupply  by  his  oath  what  is 
^N^antin^  in  the  proof  which  he  has  mule. 

It  is  ncceffary  however  to  except  from  this  rule  caufes 
of  fjrcat  imporianrc,  fich  as  marria^^e  caufes,  &c.  In  thofe 
caufes,  what  is  wantin<5  in  the  proof  of  the  claim  cannot 
be  rup;.l::d  by  llie  oath  of  the  plriniilT,  nnd  the  defendant 
oii^jht  iiiways  to  have  jud'^mcnt,  when  it  is  not  fully  proved. 

In  common  caufi-s,  as  that  which  is  wanting  in  the 
proof  which  a  plaiiitiiT  was  o1)lii;;ed  to  make  may  be  fuppli- 
c'l  by  his  oath,  fo  when,  after  the  plaintiff  has  eftablifhcd 
his  claim,  the  dccirim  of  the  ca  ife  depends  upon  the  proof 
of  the  fa  Is  which  make  the  g.ound  of  the  dtrfence  of  the 
d^ifcndant  a>':aial\  the  claim,  and  the  pmof  which  the  defend- 
ant is  ohli^j'-d  to  make  is  confidevaLle,  witl.out  bcinj^  en- 
tirely complete,  the  judfre  may  defer  the  oath  to  the  de- 
fen  Jant  in  order  to  complete  iu 

The  jiidt^e  ought  alfo  in  Mie  cholre  of  the  party  to  whom 
he  defers  the  oath,    have  regard  to  the  quali'y  of  the  par- 
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tics,  and  confidtir  which  is  mod  worthy  of  credit,  or  wMch 
ou.'jht  to  have  mofl  knovr!cd:^e  of  of  the  fa6l ;  he  ought  lo 
determine  i!:sj)i:cus  personarum  iSf  causae  circumstantiism  ca"p» 
Jin.  XyjurcJ, 

833.  Di'-moulm,  ai  K  3,  C?h  de  reb.  cred^  adduces  for 
examples  of  an  iiico!nj)leic  proof,  yet  ftiiricienrly  eortlider'a- 
ble  to  be  com;"»le*ed  by  llic  oath  of  the  piainiKT,  I.  th?.i 
which  refuUs  from  an  cxtrajiulicicil  confo.Tion  of  the  debtor, 
vrhen  it  has  been  nnie  not  in  ihe  nrcfcnce  of  the  credi-cr* 
or  when  V.  \\Si^  '>.*on  m  i  lo  in  the  pi-cfe  ice  of  the  cr;;ditor,  in-, 
deed,  but  iti^jiit  bjin.u;  p-irticular  and  wiihout  e^wprefling 
the  cuiife  of  tlie  ilrUt. 

Tno  bo'>ki  of  mcrc'iants  are  Jilfo  in  their  favor  an  in» 
COTYiplete  proof  of  l)c  c;Uii  !.i  ihe.-eiii  in  re;^a:dto  t'jcir  trulc 
and  dcaVrvj^s,  v. !  ioh  ir.p.y  he  co-.n^'ltrt.'d  hy  their  o.-ith,  v.jun 
they  p.  re  pcrf^.'s  ofknf>un  ^  rc.hi'v  ;  .t^.'-'ti, ;:.  71/'.  Seine  au- 
thors a*!  \\\zi.  '.*>'•  a:iv'  :a  nplcof  proorwhlc'i  may  he  CDin;»U  t- 
ed  by  the  o.ith  of  Ue  ph\inll{r,  the  (Vifi.or.tioncfa  i'r/^ic  v.  it- 
nepA,  \v!r*:i  this  witp.iifs  is  a  VA.xn  worthy  of  credit;  but 
it  ao'^cars  he  our  In'v  that  it  is  only  in  very  li^rht  matters 
that  the  diiVoAiion  of  a  finale  witnefs  joined  to  the  oa:h  of 
the  cljf.FKUnt,   can  cniiLle  him  to  jiic'/jmcnt.    l^ee  suprj^ 

S34,  Aithoir-^h  in  the  fuit  htlow,  the  ca^ifc  has  been  c'e- 
cidfd  by  tlic  oa.h  %\I.ir!\  was  dcTcrred  to  owe  of  the  pari!:?, 
this  docs  i^.ot  prevent  l!^e  jiid|;e  of  nnpcal  from  defcrnn"^ 
it  to  the  ouicr  p.^rty,  if  he  lhin*;5  that  the  queflion  oueht 
to  !^e  dec  idci!  by  the  oath  of  this  party  rati. er  than  hy  t;  e 
oath  of  him  lo  whom  it  has  been  deferred  in  tlje  fuit  b;j- 
low.    This  we  nolice  every  day  in  praclice. 

8o5.  A  dilVeienrc  remains  to  be  obfcrved  bct\^cen  the 
oath  which  is  deferred  by  the  judge  and  that  which  is  de- 
ferred bv  a  nartv  ;  to  wit,  that  tiiat  which  is  deferred  bv  a 
party  may  l'*c  referred  to  him  :  whereas  when  it  is  deferred 
by  the  jnil  ^^e,  the  parly  lo  whom  it  is  defw^rred  mull  take 
the  oalh  or  lofe  his  caufe.  Such  is  the  praclice  of  o\ir  coiut 
vhich  is  impropeily  charged  v»ilh  error  by  Faber.    It  fuf- 
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*Rtfis,  16  jiiftifyit,  to  attend  to  the  measing'of  thcirord  re- 
fer; for  in  order  to  fay  properly  that  I  refer  the  oath  to 
tey  adverfacyt.  it  is  n^ceifacy  that  he  Ihouki  have  deferred 
ii  to  me% 

Of  the  bath  cj//c:i  juramentum  in  liteti^ 

'bSs.  The  oath  l^Wq^  juramzntum  in  litems  is  that  which 
\he  judge  defers  to  a  paity,  to  fix  and  detennine  the  a- 
mount  of  the  judgment  which  he  ought  to  pronounce  in  h^s 
favor. 

The  interpreters  of  the  civil  law  diA.inguiih  two  of 
^em ;  that  iithich  they  call  juramentum  affcctionis  and  that 
Vhich  tiiey  call  jurtMiptum  veritati4» 

Juramnntum  affeciiofits  was  that  which  the  judo;e  defer- 
red to  me  to  eftimate,  not  the  intrinfic  value  of  the  thinjr 
%b2longing  to  me  of  which  I  was  deprived  by  the  fraud  of 
the  adverfe  party,  hat  the  itffdaion  which  I  had  for  this 
thing* 

The  judge  gave  judgmehl  in  this  cafe  for  the  Turn  m 
Vrhich  I  f\vore  that  I  bonajide  cftimated  my  affeflion  for  thia 
thing,  and  this  eftimation  might  furpafs  the  intrinfic  value 
'x)f  the  thing. 

it  is  Of  this  Oath  that  Ulpian  Tays,  iTon  nb  juSce  dolt 
^stimafio  ex  eo  quod  'interest  Jity  sed  ex  eo  quod  in  tttem^juratur  ; 
L*  64y  ^.  de  judic.  And  furthers  Resy  eX  contumaciam  itstima* 
tur  ultra  rei  pretium;  L.  I,  {L  </«  in  lit.  jur. 

This  juramentum  ajfectionh  is  not  ufcd  in  our  pra6lice  | 
We  have  only  admitted  Xh^  juramentum  veritathm 

B^T*  There  is  room  for  this  oath. whenever  the  plain** 
tiff  has  eflablifhed  his  claim  for  the  reflitution  of  ceruin 
things  and  there  is  only  an  uncertainty  refpe5Ung  the  a- 
mount  of  thf  damages  which  ought  to  be  given  againil  the 
the  defendant  on  default  of  making  the  reftitution  of  the 
faid  things,  whereof  the  value  is  kiXoVQ  ooiy  by  U^o  p)ai&« 
Vol.  II.  '  R  r 
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liffto  whom  they  belong.  The  judge  in  this  cafe,  Tn order 
to  determine  the  amount  of  the  damages  which  he  ou^ii 
to  give,  laKes  the  eftimation  which  the  plaintiff tnay  makt 
of  tlie  tnie  value  of  the  things,  whereof  he  demands  tlrt 
rcftitution,  after  the  plainMfl  has  picvioufly  fworn  to  make 
this  ellimation  bona  Jiile^ 

For  example,  if  a  traveller  had  given  his  portmanteau 
in  depofit  to  an  innkeeper,  and  it  was  there  Helen;  tie 
flq^ofit  beinn:  proved  and  the  traveller,  who  demands  \\.t 
refiituiion  of  it,  having  alone  the  knowledge  of  %vhat  vas 
cuutained  in  the  porlraaBteau,  the  judge  in  order  to  dciir- 
jnine  the  amount  of  the  damages  he  ought  to  give  agair^fl 
tne  innkeeper  on  default  of  making  the  i^ditution  required, 
cannot  do  otherwife  than  take  the  oath  of  the  traTeiler  upon 
the  value  of  the  things  contained  in  the  portmanteau* 

838.  Among  the  Romans,  the  judge  often  lc&  the  plain- 
tiff an  iude Unite  liberty  upon  the  fum  to  which  be  mi^^bi 
fwcar  tha.t  he  eflimated  the  things  whereof  he  demanccd 
the  rcililulion:  Jurarc  in  infnitum  licet;  L.  4,  §.  ff.  dt  v\ 
litem  jl:\ 

It  was  however  left  to  the  prudence  of  the  judge,  vl.cn 
he  Qiould  think  it  proper,  to  Umil  the  fum  above  >\hichi:.c 
eilimation  could  not  be  carried  :  Judex  potest  prajinirv  i.j. 
tarn  fummam  usque  cd  quam  jurctur  ;  L.  6,  ^.  l>  d.  lit* 

According  to  our  ufages,  the  judge,  after  ha\ing  lic^rd 
the  parties,  limits  the  fum  to  the  amount  of  which  \\  t 
plaintiff  ought  to  be  believed  on  his  oath  upon  the  \alL(.  if 
the  things  thereof  he  demands  the  rcilituiion. 

He  ought  to  have  regard,  in  fixin?;  this  fum,  to  the  qual- 
ity of  tho  plaintiff,  the  greater  or  lef*  probability  which  a- 
pears  in  his  allegations  ;  the  nature  of  the  caufe  ought  al.  > 
to  be  coniidered.  In  this  efiimation  one  ought  mucl;  \Ja 
'  to  fpare  a  defendant  who  ihould  be  cenvicled  of  bcir: 
.an  accomplice  in  the  theft  which  has  been  made  of i!c 
things  to  be  eflimated,  than  him  who  was  in  fault  only  i] 
ioj prudence  ^d  want  of  care. 
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Although  the  judge  fhould  take,  upon  this  eflimatioD, 
the  oath  of  the  plaintiff,  without  limiting  to  htm  the  fum> 
he  ought  not  to  be  fo  far  bound  to  regard  it,  as  not  to  be 
able  to  depart  from  it,  if  he  found  it  exceflive :  Etsijura^ 
tumfuerit^  licet  judici  absohcre^  vcl  minora  condemnarc  ^  L» 
^^  \.  3»  if.  d.  tit. 


THE    END. 
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